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IN MEMORIAM 


SUPREME _COURT OF THE STATE OF LOUISIANA, 
Minutes of Monday, November 7, 1887. 


The Court was duly opened. 

Present, their Honors Epwakp BERMUDEzZ, Chief Justice, and Fetrx 
P. Pocué, Rost. B. Topp, Cuas. E, FENNER, Lynn B. WaArTKINs, As- 
sociate Justices. 

The minutes of Tuesday, May 31, 1887, were read and approved. 

And, thereupon, the Hon. Ropert H. Marr, in terms appropriate to 
the occasion, and eulogistic of the deceased, reminded the Court of the 
death of the Hon. THomas CouRTLAND MANNING, formerly Chief Jus- 
tice of this Court, and moved the adjournment of the Court, out of re- 
spect to the memory of the eminent!deceased, without transacting the 
regular business of the day. The motion was appropriately seconded 
by Hons. E. T. Merrick, Judge E. D. Waite and Henry C. MILLER, 
EsqQ., and it was ordered by the Court, on motion, that the following 
proceeding of a meeting of the members of the bar, be apread upon 
the minutes of this Court: 

At a meeting of the members of the bar of New Orleans, held in the 
rooms of the Supreme Court of the State of Louisiana, on Monday 
the 7th of November, 1887, Judge R. H. Marr was called to the chair, 
and Judge Walter H. Rogers was appointed secretary. The following 
committee on resolutions was appointed : Thomas L. Bayne, Henry C. 
Miller, Judge E. D. White, James McConnell, Henry J. Leovy, Percy 


Roberts. 
The committee reported the following resolutions, which were unan- 


imously adopted : 
RESOLUTIONS. 


The members of the New Orleans bar have learned with deep sor- 
row of the death of the Hon. THOMAs CoURTLAND MANNING, who for 
three years was Chief Justice, and under two commissions, Associate 
Justice of the Supreme Court of Louisiana, and who, at the time of 
his’ death, was Minister of the United States to the Republic of Mexico, 
and they desire to express, in some appropriate way, their exalted ap- 
preciation of him as a citizen and a jurist. Therefore be it 

Resolved, That by the acceptance of the high office of Chief Justice 
under the circumstances which then obtained, which put at imminent 
risk his liberty, fortune and life, he evinced moral and physical cour- 
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age and sterling patriotism, which commended him to the admiration 
and affection of every citizen of Louisiana. 

Resolved, That while never occupying position as a political office- 
holder, he was, throughout his manhood, in the highest sense of the 
expression, a public man, taking an active personal part in all matters 
that concerned the public weal, and by his commanding force of char- 
acter and mind and unselfish zeal, influencing affairs to wise and patri- 
otic ends. 

Resolved, That while exercising the functions and administering the 
discipline of his great office on the bench, he bore himself with such 
impartial consideration and such patient attention to every member of 
the bar who appeared io argument before him, that he impressed inef- 
faceably on the affectionate remembrance of that bar. 

Resolved, That in performing the onerous duties devolving on him 
as a member of our Supreme Court he displayed an invincible indus- 
try, a devotion to business and a capacity for great labor, which won 
the admiration of his brethren on the bench and the members of the 

_ Louisiana bar. . 

Resolved, That in the opinions delivered by him as the organ of the 
Supreme Court are exhibited a clearness of apprehension, a power of 
analysis, a breadth of view, the inculcation of high standards of con- 
duct and literary ability so exalted in degree, that he is entitled to 
high rank as a moralist, scholar and jurist. 

Resolved, That the cordial sympathy of the bar be extended to the 
family of the deceased, and a copy of these resolutions be transmitted 
to them by the chairman of this committee, and that the- chairman 
present these resolutions to the Supreme Court, and ask that they be 
spread upon the minutes. 


Replying on behalf of the Court, his Honor, the Chief Justice, said : 

The Chief Justice of the previous court, whose public career has 
lately terminated io the Ministership in Mexico, and whose recent loss 
both bar and bench deeply regret, was a high-toned gentleman, an ac- 
complished scholar and a jurist of acknowledged distinction. 

In the dispensation of its munificence, Providence had heaped upon 
him, physically and mentally, choice favors, with which not many mor- 
tals are gifted. 

He had an imposing appearance and deportment, which at first sight 
announced that he was no ordinary man, and which repelled familiarity 
and demanded respect. 

Endowed with large self-esteem, he was self-reliant, distant and 
somewhat exclusive. 
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He was a profound thinker, an eloquent and forcible speaker, a 
happy and elegant writer, mastering an unusual power of language. 

He was a lawyer of extensive and varied acquirements, of undis- 
puted merit ,occupying a pre-eminence at the bar, at which he knew few 
equals. 

He served under three different commissions on the Supreme Bench, 
over which, from January, 1887, to May, 1880, he presided with unsur- 
passed dignity. 

He furnished evidence during his judicial career of a powerfal and 
far-reaching mind, of prompt perceptive faculties, of a rare power of 
analysis and consideration and most remarkable industry. 

He was not noted for a special blind admiration of certain branches 
of the civil law, as it prevails here, but he nevertheless would yield to 
their behests, and sternly apply and enforce the law, as he found it, in 
proper cases. 

There was no litigation, however intricate, which his dissecting in- 
tellect could not unravel and reduce to its simplest expression, and ne 
apparent discordance between text and exposition which he could not 
reconcile and bring to work harmoniously, so as to lead plausibly to 
ultimate satisfactory conclusions on the merits of the controversy. 

Originally a strict constructionist, he became, in the course of 
time, in proper instances, a liberal expounder, realizing that, al- 
though well grounded technicalities must be considered, still there 
was some way of bridging over difficulties, so as to prevent them from 
obstructing the administration of justice. 

He thought, with many, that the letter kills, while the spirit vivifies. 

At times, in contentions where there seemed to be law against law, 
and equity against equity, and much to be said on both sides, he de- 
lighted to prepare clashing and mystifying views, admirable for acute- 
ness, lucidity and plausibility. 

Tuomas COURTLAND MANNING has impressed his name upon the 
political and judicial annals of the country in such luminous charae- 
ters that time, whatever changes it may otherwise operate, will never 
completely obliterate. 

Let respect be to his memory and peace to his ashes. 

The clerk will transmit to the family of the deceased a record of the 


proceedings of this day. The business of this day is continued to to- 


morrow. 
The Court stands adjourned until to-morrow at the usual hour. 
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No. 9795. 


THE Wor-p’s INpDUsTRIAL AND CoTTON CENTENNIAL EXPOSITION Vs. 
Tre Nortu, CENTRAL AND SoutTH AMERICAN EXPOSITION. 


On INTERVENTION AND THIRD OPPOSITION OF SAmM’L M. Topp ET AL. 


Persons engaged to do the current manual or menial work to keep the grounds and the 
buildings on the same in proper order, have no privilege for the payment of wages which 
may be due them, which outranks that of the vendor for the discharge of the price of 
sale due bim 

The appropriation of a sum of money. the proceeds of the judicial sale of effects, on which 
such persons have no privilege, is unauthorized, and is error in the judgment passing on 
the third oppositions of such claimants. 

An appellee who prays for the reversal of the judgment appealed from, on its merits, waives 
thereby the right of asking a review by the appellate court of a decree in favor of appel- 
lanuts, overruling a plea of misjoinder filed by the plaintiff to their third opposition. 














2 SUPREME COURT OF LOUISIANA. 


Exposition vs. Exposition. 





PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Gus. A. Breaux for Plaintiff and Appellee. 
B. R. Forman for Tntervenors and Third Opponents, Appellants. 
E. M. Hudson for the Receivers. 





The opinion of the Court was delivered by 

BerRMUDEZ, C.J. This controversy involves questions of conflicting 
privileges claimed by a vendor and by laborers, etc. 

The suit is brought by the plaintiff to recover of the defendant a 
balance due, as the price of certain buildings, machinery and other 
effects put on the Exposition grounds in this city by plaintiff, as lessee 
or occupant. ' 

Pendente lite an order was obtained for the sale of those effects, 
which had been sequestered. 

A number of parties claiming to have kept the buildings and ma- 
chinery in repair and preserved them from destruction, intervened, 
asking to be paid in preference to plaintiff as vendor. 

Exceptions of misjoinder and other defenses were filed to the third 
oppositions. The exceptions were overruled. 

On the merits the court rendered judgment in plaintiff’s favor for 
$86.439 27, with vendor’s privilege, in favor of O’Rourke, Ferguson, 
Bradburn, Richardson and Nelson together for $342, and of a number 
of opponents for $2634 50, to be paid pro rata out of $514 45 realized 
by effects, not found to have been sold by plaintiff, and the court dis- 
missed the interventions of the other opponents not named in the 
judgment. The sale made by the sheriff, under the order of court, 
realized $79,211 10. 

O’Rourke, Ferguson, Bradburn, Richardson and Nelson have neither 
appealed nor asked an amendment of the judgment; but Sam’! M. Todd 
and others named in the motion have appealed. 

The plaintiff and appellee has answered the appeal, asking the re- 
versal of the judgment on the merits for reasons specified. It is ques- 
tionable whether the appeal taken by the opponents has brought up, 
for review, the decree overruling the exceptions, which was in their 
favor, anterior to and distinct from the judgment on the merits; but 
if it did, appellee had not asked for its reversal, and probably cannot 
question its correctness. The omission amounts to a waiver. 

We are therefore relieved from passing upon it, and are required to 
test that of the judgment on the merits as far only as it affects the 
appellants, 
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Those portions of it which were rendered in favor of O’Rourke, Fer- 
guson and the other three, and from which no appeal was taken, can- 
not therefore be revised. 

Neither are we concerned with the quantum which the judgment 
allows to the opponents named in it and which does not seem to be 
disputed. 

The only question submitted for adjudication is, whether the oppo- 
nents have a privilege entitling them to be paid anterior to the vendor. 

The district judge declined to recognize such privilege, but ordered 
them to be paid out of $514 45, the proceeds of effects, which he found 
had not been sold by the plaintiff. 

In order to determine the question before us, it is necessary that tlie 
character uf the parties appellant, who pretend to outrank the vendor, 
be first ascertained. 

They represent themselves to be laborers and mechanics, engaged in 
keeping the buildings and machinery in repair, preserving from de- 
struction by their labor the things out of which alone the plaintiff 
could be paid. They occupy the attitude of salvors. 

The plaintiff, on the other hand, claims that the appellants are part 
of quite a large number of employees engaged to do the current simple 
manual or menial work at the Exposition, such as cleaning the grounds, 
sweeping and washing the floors, oiling the machinery, lighting the 
lamps, stopping leaks on the roofs, and similar matters, such as might 
be required by the ordinary course of things or some emergency. 

The district judge so found, and an examination of the record does 
not enable us to differ in that conclusion. 

The appellants refer to several articles of the Civil Code and toa 
number of decisions expounding and applying them; but, as they are 
neither servants nor domestics, nor artisans for labor on movables in 
their possession, nor livery stable keepers, nor feeders of slaves, nor 
warehouse keepers, nor workmen employed in constructing, rebuilding 
or repairing buildings; nor farnishers of supplies,—we are at a loss to 
perceive on what they predicate their claim for any privilege, particu- 
larly one outranking the vendor, who is allowed by law the first of all 
privileges, unless in carefully specified exceptional cases. Among 
these is not to be found that of the appellants, who must be viewed as 
ordinary employees engaged to keep a place in running order. 

The only article in the Code under which the appellants could ‘have 
claimed shelter, but to which they have not even referred, is Article 
3267 (3234), which provides how the vendor, the workmen, and fur- 
nishers of materials, who have constructed or repaired, or provided 
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supplies, on a movable object unpaid for, shall be paid. That article 
places them apparently on an equal footing, with preference over the 
other privileged creditors of the debtor, even those for the funeral ex- 
penses; but not those incurred to procure the sale of the thing. 

But, as this article applies only to the workmen and furnishers whom 
it mentions, it does not shield the appellants who are neither in the 
sense of the law. 

The appellants, however, confidently point to Article 175 of the Con- 
stitution, which ordains the passage of laws to protect laborers on 
buildings, roads, railroads and other similar works against the failure 
of contractors and sub-contractors to pay their current wages when 
due and to make the corporations, company or individual for whose 
benefit the work is done, responsible for their ultimate payment. 

They, besides, point to Act 134 of 1880, p. 183, passed in furtherance 
of that article and which enacts that laborers, workingmen, on build- 
ings, streets, railroads, canals and ditches, and other similar works, 
when their services are engaged by the proprietor, or by his agent, 
upon any of the said works, shall have a first privilege upon the build- 
ings, or other works upon which their labor has been bestowed. 

Both the constitutional provision and the legisiation in execution of 
it, have for their object to protect laborers against the failure of con- 
tractors to pay them, by making the obligee responsible and burdening 
the building or other work on which the labor was bestowed. 

It cannot be pretended in this case that the oppouvents have con- 
structed, rebuilt or repaired any of the buildings and other objects 
sold, and it is apparent that neither the convention nor the legislature 
ever intended to bring employees of the class to which appellants 
belong, within the purview of those provisions. 

The district judge rendered judgment in favor of appellants, decree- 
ing that the sum of $514.15, realized from the sale of effects in the 
architect’s room and the property of defendants, be divided pro rata 
among the intervenors named in the judgment. 

Of this, the plaintiff and appellee complains, in asking for the re- 
versal of the entire judgment. 

Even if the appellants are entitled to a privilege, it is surely not 
that of lessors and it cannot be perceived how they can be allowed to 
satisfy their claims out of the proceeds of effects, on which they are 
recognized to have no privilege and which are declared to belong to 
the defendant and not subject to the vendor's lien. It was error to 
consecrate those procceds by the judgment, to the payment pro rata of 
the claims of the opponents. 
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It is, therefore, ordered and adjudged, that the judgment appealed 
from be amended by striking therefrom that portion of it which appro- 
priates the sum of $514.15 to the payment of appellants, and that thus 
amended the judgment remain undisturbed and be affirmed with costs. 








No. 9762. 
FRANCIS J. PASTEUR ET AL. vs. R. N. LEwis AND Wa. Lynb. 


Where in a motion for an appeal the return day is left in blank and the judge on bis own mo 
tion fills up the blank with an illegal return day, the irregularity will not be imputed to 
the fault of the appellant. 

State courts have the right to examine collaterally into the alleged defects of judgment ren- 
dered by United States courts of original and limited jurisdiction, when such judgments 
are made the basis of litigants’ tiles But the inquiry must be restricted to an exami- 
nation to ascertain whether the court which rendered the judgment had jurisdiction and 
whether it exercised that jurisdiction according to the forms of proceeding established 
by law. 

The inquiry into the facts must be restricted to test the verity of allegations as to domicile or 
citizepship, necessary to give jurisdiction. Want of jurisdiction may be shown either 
as to the subject-matter or the person, or in proceedings in rem as tothe thing. 18 Wal- 
lace, 457, Thompson vs. Whitman. 

No inquiry can be made as to the correctness of the judgment upon the merits. 

In dealing with such questions, arising out of proceedings instituted under the Act of Con- 
gress, providing for the confiscation of property used for insurrectionary purposes, 
State courts musi be guided by the rules of Common law as expounded by the Supreme 
Court of the United States, and not by local laws, unless the latter harmonize with Fed- 
eral jurisprudence. 

In a Common law proceeding in rem for the condemnation of property seized under the 
statute, the monition published is a citation on al] interested persons, who are thus made 
parties to the action—and after a default there is no necessity fora jary trial. 11 Wal- 
lace, 303; 20 Wallace. 110. Alien enemies have the right to appear and defend their 
rights in a court of justice when cited therein. 93 U. S., 283. 

A PPEAL from the Civil District Court for the Parish of Orleans. 


> 


“ Houston, J. 


J. P. Childress, Merrick & Merrick and Albert Voorhies for Plaintiffs 
and Appellants. 


Bayne & Denégre for Defendants and Appellees. 


On Motion TO Dismiss. 
The opinion of the Court was delivered by 
Topp, J. The ground of this motion is that the appeal was made 
returnable to this Ccurt on the first Monday in June, 1886, a day when 
the Court was not in session in this city. It is charged that the return 
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“day was suggested by the appellants’ counsel, and therefore that the 


illegal return day was imputable to the fault of appellants. 

The order for the appeal was rendered on the petition of appellants ; 
and from the copy of the petition in the transcript it would appear 
that the suggestion of the return day was made by the appellants’ 
counsel, since that day is mentioned and written in the body of the 
petition. 

It is, however, denied by the counsel of appellants that such was 
the fact. They state that the petition for the appeal was prepared and 
signed by them, but that blanks were left therein for the return day 
and the amount of the appeal bond, and the return day was fixed by 
the judge a quo on his own motion,—and this is sworn to. They have 
further caused the original petition and order of appeal to be brought 
up to this Court, which fully verify their statement and affidavit. They 
admit that after the order for the appeal was signed they filled up the 
blanks in their petition to correspond with the order of the court. 

Under these circumstances we do not think that the irregularity 
charged can be imputed to the fault of the appellants. It was the act 
of the judge. 

The motion to dismiss is therefore denied. 


ON THE MEniTs. 

Pocnué, J. This is a petitory action by which plaintiffs claim the 
ownership of a portion of a piece of valuable property, known as the 
“Tyler” or “ Virginia cotton press,” situated in this city. 

In their original petition they claim as heirs of their father, R. M. 
Pasteur, who is alleged to have been at his death, in 1874, the lawful 
owner of one undivided half of the property which is now held by de- 
fendants, as purchasers through mesne conveyances, under a title 
derived through a condemnation and a sale of the property in execu- 
tion of a judgment rendered by the Circuit Court of the United States 
for the Eastern District of Louisiana, under the provisions of the Act 
of Congress of the 6th of August, 1861, entitled ‘‘an act to confiscate 
property used for insurrectionary purposes.” 

In that petition, the judgment of condemnation and the sale made 
thereunder, are alleged to be absolutely null and voice, for the main 
reason that the court which rendered the judgment was without juris- 
diction, and for other alleged fatal defects in the proceedings. 

In a supplemental petition, plaintiffs press their claim as heirs of 
their mother, who had died in January, 1863, and on the averment that 
her share in the community to which the property belonged, could not 
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have been affected by the judgment of condemnation, they reiterate 
their allegations of nullity of the proceedings as contained in their 
original petition. 

They prosecute this appeal from an adverse judgment. 

A statement of the salient pertinent facts disclosed by the record, 
will be useful to a proper appreciation of the defense and of the issues 
which must be determined in this opinion. 

R. M. Pasteur, who died in March, 1874, had been twice married. 
Francis I. Pasteur, Alice Pasteur and Georgiana Pasteur, wife of W. 
E. Kirk, all of age, are the issue of his first marriage, and are the 
plaintiffs in this suit. 

His second warriage was with Mary E, Kirk, from whom he had 
three children, yet minors, namel§ Eftie May, Mary Kirk and Sallie 
Katie Pasteur. 

The present suit was instituted on the 16th of February, 1881. 

Now, on the 24th of May, 1881, a suit was brought in the Cirenit 
Court of the United States for Louisiana, on behalf of the minor chil- 
dren, issue of the second marriage of R. M. Pasteur, by their tutrix, to 
recover their father’s share of the property, on the main ground that 
as a life estate only had been disposed of by the condemnation pro- 
ceedings, the title to the fee had reverted to Pasteur’s heirs at law at 
his death. 

The Circuit Court held that under the act of August, 1861, the fee 
itself had been conveyed to the purchaser at the confiscation sale, and 
those views were sustained by the Supreme Court of the United States, 
which affirmed the judgment rendered below in favor of the defend- 
ants. 

Among other grounds of resistance urged by the defendants in the 
present suit, by way of exception and answer, it is contended that the 
validity of the judgment of condemnation and forfeiture rendered by 
the Circuit Court of the United States cannot be inquired into collat- 
erally, and that the principal issues presented here have been disposed 
of and are covered by the decision of the Supreme Court of the United 
States, in the suit brought against these defendants by the tutrix of 
the minor.heirs of R. M. Pasteur, to be found in the 106th volume of 
United States Reports, p. 315. 

There is, and there can be, no serious dispute as to the right of all 
courts to examine collaterally into the alleged defects of judgments 
which are made the basis of litigants’ titles, and a¢ to the extent of 


such an examination. 
The rule seems to be well established, both in our jurisprudence and 
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in that of the Supreme Court of the United States, that such an in- 
quiry must be restricted to the right of ascertaining whether the court 
which rendered the judgment had jurisdiction, and whether it exer- 
cised that jurisdiction according to the forms of proceedings estab- 
lished by law. 

The same rule applies to all inquiries of this nature, whether be- 
tween courts of the same State, or between State courts and Courts of 
the United States. 

In the case of Lowry vs. Erwin, 6 Rob. 203, this Court, in dealing 
with an exception which denied the right of a State court to question, 
under any circumstances, the validity of a judgment of a Court of the 
United States, used the following language: ‘‘ We admit that neither 
this tribunal nor the inferior courts can revise a judgment of the 
United States Court, upon the merits. We cannot say whether it was 
rendered upon proper evidence or is correct in itself; but we do say 
and have so decided recently that when the proceedings of the Federal 
Courts are set up as the basis of title between persons litigating in our 
courts, that then we will look into their proceedings, for the purpose 
of seeing whether they have jurisdiction or authority to render such 
judgment or decree.” Garrard vs. Reed, 5 Rob. 506. 

Under that principle the court considered evidence to prove the real 
domicile of a party, contrary to the allegations on which the Federal 
Court had rested its jurisdiction. 

But on a writ of error in the Supreme Court of the United States, 
the right of making that inquiry was denied to the State court, and 
the following principle was announced: “If the record contains 
proper averments of citizenship to give a Circuit Court of the United 
States jurisdiction, a title made by the marshall under the judgment 
cannot be attacked collaterally by proof that the averments of citizen- 
ship were not true, and so that the court had not jurisdiction.” Erwin 
vs. Lowery, 7 Howard 178. 

Subsequently, however, this rule received a very material modifica- 
tion at the hands of that exalted tribunal, in the case of Thompson 
vs. Whitman, 18 Wallace 457. The rule as modified stands thus: 
“The record of a judgment rendered in another State may be contra- 
dicted as to the facts necessary to give the court jurisdiction; and if 
it be shown that such facts did not exist, the record will be a nullity, 
notwithstanding it may recite that they did exist. 

“Want of jurisdiction may be shown either as to the subject-matter 
or the person, or in proceedings in rem as to the thing.” 

The status of the person, when it involves the question of jurisdic- 
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tion, can therefore be inquired into collaterally, even when the plead- 
ings contain the averments necessary to vest jurisdiction. 

Guided by these principles, which go to as great an extent as plain- 
tiffs could possibly contend for, we propose now to discuss the three 
grounds of nullity which they plead to the judgment of condemnation 
and forfeiture which is held up by defendants as the basis of their title. 

Their attack may be summarized thus: 

1. Want of jurisdiction, because the court tried the questions of 
fact without a jury —the seizure having been made on land, and not 
falling within admiralty practice. 

2. That the owners, who were minors residing within an insurrec- 
tionary district, were debarred all hearing in the premises. 

3. Defective description of the property seized. 

I. 

Ou the question of jurisdiction, we premise by stating that we do 
not understand plaintiffs to question the competency of the Circuit 
Court in the premises, or its jurisdiction of the thing seized in a pro- 
ceeding admitted to have been in rem. 

The record shows that the seizure was made in all respects in com- 
pliance with the provisions of the Act of Congress of the 6th of August, 
1861, and with the forms of proceeding required by Federal jurispru- 
dence in such cases. 

Section 2 of the Act reads: ‘Such prizes shall be condemned 
in the District or Circuit Court of the United States having jurisdic- 
tion of the amount, or in admiralty in any district in which the same 
may be seized, or into which they may be taken and proceedings first 
instituted.” 

This section has been uniformly construed by the Supreme Court of 
the United States, to mean that in cases where property is captured at 
sea or on water, such as navigable streams, the course of admiralty 
may be strictly observed; but as to seizures on land, the proceeding 
must be at common iaw and in rem. 6 Wallace, 764, Union Insurance 
case; same, 769, Armstrong’s foundry ; 8 Wallace, 511, Morris Cotton ; 
11 Wallace, 303, Miller vs. United States; 20 Wallace, 109, Confisca- 
tion cases. 

But plaintiffs’ contention, as we understand it, rests on that very 
distinction, and is to this effect, that the whole proceeding was made 
to conform to admiralty rules, when it should have been at common 
law, and that the court was incompetent to try the questions of fact 
without a jury. 

The two questions of fact involved were: Ist. The allegations that 





SUPREME COURT OF LOUISIANA. 





Pasteur et al. vs. Lewis and Lynd. 





the property had been used for insurrectionary purposes since the 
publication of the President’s proclamation required by the Act of 
Congress of the Gth of August, 1861. 2d. The consent of the owners 
to such use of their property. 

The process of substituted citation was by monition, posted and 
publised in a newspaper, calling on the owners or other parties inter- 
ested to show cause why the condemnation should not be made final. 
Nearly two years after such notice, no appearance having been made, 
a default was entered against the owners, and the libel adjudged and 
taken pro confesso. 

Just such a proceeding has several times been recognized by the 
Supreme Court of the United States as a proceeding in rem at common 
law, and the default as thus entered as dispensing with a trial by jury. 

In Miller’s case, 11 Wallace 303, the Court said: “The third assign- 
ment is that as the proceedings related to seizure on land the case was 
one of common law jurisdiction, and there should have been a trial 
by jury; and we are referred to Union Insurance Co. vs. United States, 
Armstrong’s Foundry, and other kindred cases. But in this case there 
was a default. After default there was no fact to be ascertained. The 
province of a jury in suits at common law is to decide issues of fact, 
when there are no such issues there can be nothing for a jury to try. 
The assignment is therefore without merit. None of the cases cited 
go further than to hold that issues of fact on the demand of either 
party must be tried by jury.” 

The fact that the proceeding began by a libel, and that citation 
was substituted by a monition, did not divest it of its character of a 
common law proceeding, or remove the case from the common law, to’ 
the admiralty, jurisdiction of the court. 

In a precisely similar case the Supreme Court of the United States 
held: “No doubt in cases of seizure upon land, resort should be had 
to the common law side of the court, and such in substance was, we 
think, the case here. Everything necessary to a common [aw proceed- 
ing in rem is found in the record. An information was filed, (called a 
libel of information, it is true, but still an information), * * * a mon- 
ition was issued, a default was taken, and, after consideration of the 
evidence, condemnation was adjudged. What was lacking in this to a 
common law proceeding in rem? The principal lack alleged is that 
there was no jury trial. But in courts of common law no jury is 
called when there is no issue of fact to be tried.” 20 Wall. 110. Con- 
fiscation cases. : ° 

The principles of those two decisions afford a complete refutation to 
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the double argument that the proceeding was in the admiralty juris- 
diction of the court, and that the failure of ordering a jury trial was 
a fatal defect. 

The question of jurisdiction is thus settled in favor of the validity 
of the judgment assailed here by plaintiffs. 
II. 


The argument on their second proposition is in substance that, as 
they were then residing out of the State of Louisiana, and in an insur- 
rectionary district, they could not be reached by a monition, and that 
even if thus notified, they were .forbidden by the President’s procla- 
mation of non-intercourse, from appearing and pleading in the court 
which had seized their property. 

The first part of this argument finds its answer in the very nature of 
a published monition in a common law proceeding in rem, which is a 
citation on, and which makes parties to the suit, all persons who could 
have asserted a right to or in the property libelled. 4 La. 85, Bandue’s 
Syndicate vs. Nicholson; McVeigh vs. United States, 11 Wall. 266; 
Window vs. MeVeigh, 93 U. S. 283. 

The second part of the argument is answered by the two last de- 
cisions quoted, in which an alien enemy was recognized the right of 
pleading in a court in which he had been cited by process of monition. 
The Court said: “ It is alleged that he was in the position of an alien 
enemy and hence could have no locus standi in that forum. If assailed 
there he could defend there.” 11 Wall. 267. 

So with the plaintiffs in this case, who could not have been denied a 
hearing if they had appeared in court at any time before the judgment 
of condemnation was pronounced. That judgment was not rendered 
before the 30th of November, 1865, and we take judicial cognizance of 
the historical fact that for several months previous, free communica- 
tion had been opened between the city of New Orleans and the States 
of Mississippi and Georgia, where plaintiffs were severally sojourning 
at the time that the monition was published. 

Ill, 


The alleged deficiency of the description of the property libelled 
is surely not a point of attack which can be considered collaterally. 
The plainest text of the rule which we have considered as established 
excludes that complaint from our consideration. This leaves but the 
point made on the community rights of plaintiffs’ mother. 

A very plain answer is suggested to that contention. If, at the time 
that the proceedings were instituted, plaintiffs had acquired any rights 
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to the property which they could have successfully set up before the 
Cirenit Court, they were included in the monition as published. 

It contained no names, but called on ail parties who had any inter- 
est in and to the property libelled to appear and defend their rights. 
Hence it would have included these plaintiffs or their mother. There- 
fore, the default when rendered concluded them under their alleged 
rights which even therefore and for that reason were included in the 
condemnation. : 

If such rights were not included in the proceedings, it is simply and 
only because they did not exist; and in that case plaintiffs have no 
complaints to urge or maintain in this proceeding. 

We have read with interest the learned disquisition on the rights 
of married women to an interest in the community existing between 
the spouses under the laws of Louisiana presented by plaintiffs’ coun- 
sel, but we find no warrant for an attempt on our part to inject any of 
the principles of civil law in a discussion involving exclusively a legis- 
lation emanating from the war power of the Government of the United 
States. To properly construe such a law, and to legally apply its in- 
tended effects, reference must be made exclusively to that system of 
laws and jurisprudence to which the law-maker looked as the only 
channel of its execution. 

Hence we have deemed it our bounden duty in the determination of 
the issues which we considered to be within our judicial grasp, in this 
controversy, to seek for our land-marks among the decisions of the 
Supreme Court of the United States. 

Under their guidance, we learn that proceedings, under the legisla- 
tion which we are considering, were in the strictest sense of the term, 
common law proceedings in rem, in which the property captured or 
seized was the principal factor, and in which the person or personal 
rights of the owner were entitled to no further attention or considera- 
tion than was required to prove the owner's consent to the use of his 
property for insurrectionary purposes. 

In the case of Kirk vs. Lynd, 106, U. S. Reports, p. 316, the case to 
which we referred in the beginning of this opinion, and in which the 
court dealt with the very judgment now under discussion, we find the 
following language: ‘All private property used, or intended to be 
used, in aid of an insurrection, with the knowledge or consent of the 
owner, is made the lawful subject of capture and judicial condemna- 
tion, and this, not to punish the owner for any crime, but to weaken 
the insurrection. The offense for which the condemnation may be de- 
creed is one that inheres in the property itself, and grows out of the 
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fact that the property has become, or is intended to become, with the 
approval of its owner an instrument for the promotion of the ends of 
the insurrection. * * * The property is the offending thing, and 
condemnation is decreed because its owner has voluntarily allowed 
it to become involved in the offense. * * * Property captured in 
war is not taken to punish its owner any more than the life of a sol- 
dier slain in battle is taken to punish him. The property as well as 
the life is taken only as a means of lessening the warlike strength of 
the enemy.” 

In rendering the judgment of condemnation, the court must have 
been satisfied from the proof adduced, that the libelled property had 
been used for insurrectionary parposes with the knowledge or consent 
of its owner. 

In dealing with a collateral attack on the judgment thus rendered, 
we have no warrant to ascertain whether it rested on sufticient evi- 
dence, or whether the court tock into consideration the alleged com- 
munity rights of Mrs. Pasteur, or those of her children after her death. 
Our inquiry is limited; it cannot be extended to an examination of the 


judgment as to its correctness under the evidence. . 


We, therefore, conclude that the proceedings assailed have with- 
stood plaintiffs’ attack, and that in this suit at least, the defendant 
cannot be disturbed either in their ownership or in their possession. 

After reaching that conclusion, and as we glance over the field of 
discussion, we find no little relief in the thought that our researches 
must have followed the same channel which had been traced by the 
Supreme Court of the United States, in their decision to which we have 
just 1eferred. 

As the parties were not the same, and the issues presented were not 
all the same, the judgment in that case was not a legal bar to the dis- 
cussion of the issues which were presented to us. As stated, the 
salient issue in the case of Kirk vs. Lynd, was the nature of the title 
which the forfeiture had conveyed, unaccompanied, as in this case, by 
an attack on the validty of the proceedings. But it is, nevertheless, cer- 
tain that the Supreme Court of the United States could not have been 
induced to decide that the purchaser had acquired a title to the fee 
under the condemnation, if the record, (the same which has been filed 
here), had disclosed fatal defects patent upon its face. Of necessity 
and in justice, the Court, before judicially determining the effect of 
the judgment of forfeiture, must have ascertained that there was a 
judgment valid in law, rendered by a competent court, having and ex- 
ercising vested and legal jurisdiction in the premises. This is pre- 
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cisely what was done, as shown by the following summary of the case 
which we extract from the opinion of the Court. After stating that 
the condemnation must be pronounced by the appropriate judicial 
tribunal, and that thence flows a complete title, the Court said: 

“The title acquired by the purchaser in this case was of that kind. 
The property bought had been seized under the authority of the stat- 
ute as property used in aid of an insurrection against the United 
States with the consent of itsowner. The fact of hostile use with the 
owner’s consent was established, and the requisite sentence of judicial 
condemnation was entered. In this way the title of the United States 
by capture was perfected. That title as against the owner and his 
heirs was the fee. The defendants below, who are the defendants in 
error here, have succeeded to that title.” 

It is true that the law is a harsh one, but it was a war measure, and 
the mission of courts is to expound the law, and not to avert its rigor- 
ous effects. 

In this case, however, there is no feature of unjust hardship to the 
expropriated owners. 

The property sold for $53,500, of which $48,978.47 were paid over to 
the mortgagee with a vendor’s lien, whose claim amounted then to 
$101,013.80. 

The fact was apparent to, and acknowledged by, R. M. Pasteur who 
intervened in one of the sales made under the title thus acquired, and 
ratified the same with full knowledge of all the facts. 

The judgment appealed from is therefore affirmed with costs. 


Rehearing refused. 








No. 9777. 
E. A. DESLONDE vs. Wm. O’HERN. 

A judgment for possession of premises leased can be extinguished by agreement. The 
agreement is a new obligation. The obligation to deliver the premises resulting from 
the judgment is extinguished by the substitution of an obligation to pay the rent due 
and remain in the premises to the end of the lease. 

When a lessor sues for possession of premises, and a dissolution of the lease. and a judg- 

‘"ment is rendered in his favor, the covenant of the lessee to pay rent ceases to exist. 
Rent is the compensation for the occupancy of the property. The lessor is not entitled 
to his property and the rent for the same. 

When a lessor, after he has obtained a judgment cancelling the lease, voluntarily receives 
from the tenant all the rent due according to the terms of the lease and waives his right 
to issue a writ of ejectment, his act in receiving the rent recognizes the lease as still in 





NEW ORLEANS, JANUARY. 1887. 


Deslonde vs. O’ Hern. 


‘ 


force, and in lieu of possession accepts a specific performance of the contract of lease. 
One may have a legal right, yet waive it by becoming reconciled to bis debtor. 

When a judgment cancelling the lease is rendered, the parties thereto are placed in the 
same position they occupied before the lease was signed. By voluntarily accepting all 
the rent due, and rent in advance, the old lease was either reinstated, or there was a 
new lease from month to month. 

When a writ of ejectment illegally issues without probable cause, malice will be inferred. 

When a lessor, in illegally issuing a writ of ejectment was actuated by malice, he is liable 
to a lessee for damages, as a recomperse for an outrage upon his rights and feelings as 


a citizen and a man. 
APPEAL from the Civil District Court for the Parish of Orleans. 
re Lazarus, J. 


Fred. D. King and W. W. Handlin, for Plaintiff and Appellee : 


A judgment for possession of premises leased can be extinguished by agreement. The 
agreement is a new obligation The obligation to deliver the premises resulting from 
the judgment is extinguished by the substitution of an obligation to pay the rent due, 
and remain in the premises to the end of the lease. C.C. 2181, 2190, 2186. 

When a lessor sues for possession of premises, and a dissolution of the lease, and a judg- 
ment is rendered in his favor, the covenant of the lessee to pay rent ceases to exist. 
Rent is the compensation for the occupancy of the property. The lessor is not entitled 
to his property and the rent for the same. Sigur vs. Loyd,1 A. R., p. 422; 6 A.R., 
p. 2; C. C. 2729, 2700, 2045, 2040, 2046, 2041. 

When a lessor, after he has obtained a judgment cancelling the lease, voluntarily received 
from the tenant all the rent due according to the terms of the lease, waives his right to 
issue a writ of ejectment, and execute the judgment for possession, his act in receiving 
the rent recognizes the lease as still in force, and in lieu of possession accepts a specific 
performance of the contract of lease. One may have a legal right, yet waive it by be- 
coming reconciled to his debtor. Chevallier vs. Borie, 3 L. R., p. 300. 

When a judgment cancelling the lease is rendered the parties thereto are placed in the 
same position they occupied before the lease was signed. By voluntarily accepting all 
the rent due, and rent in advance, the old lease was either reinstated, or there war a 
new lease from month to month. In either event, the lessee could not be ejected until 
there was a new breach of the contract, notice to vacate and another suit. 1A. R., p. 
422. 

Where a writ of ejectment illegaliy issues without probable cause, malice will be inferred. 
37 A. R., 881; 33 A. R., 292. 

When a lessor, in illegally issuing a writ of ejectment, was actuated by malice, he is liable 
to a lessee for exemplary damages, as a recompense for a gross outrage upon his rights 
and feelings as a citizen and a man, as an example to deter others from similar conduct 
in the future, and for the purpose of punishing the lessor for his bad motives and in- 
tentions. 37 A. R., 874; 34 A. R., 1158; 7 A. R.. 448; 12 R R., 680; 13 L. R., 274. 

A verdict of a jury on a question of fact should have great weight with the court, unless 
the evidence clearly shows they were manifestly in error. 2@A_R.. p- 31; 20 A. R., 
455; 6 L. R., 455. 


F. Michinard, for Defendant and Appellant . 


The opinion of the Court was delivered by 
Topp, J. This is a suit for damages growing out of the acts of the 
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defendant described in the patition, and which will be set forth here- 
after. The amount claimed is $2500. There was judgment in favor 
of the plaintiff for $100; the defendant has appealed and the plaintiff 
prays to amend the judgment by increasing the same to the amount 
demanded—$#2500. 

The facts relating to the controversy and which we think are borne 
out by the evidence, are briefly these : 

On the Ist of October, 1884, the defendant leased to the plaintiff a 
dwelling-house situated in this city, for twelve months, at a rental of 
forty dollars per month, aggregating for the entire year $480. Of this 
sum he paid $320 in advance, before the contract of lease was signed, 
and for the balance he executed his eight promissory notes for twenty 
dollars each, the first payable on the Ist of December, 1884, and the 
remaining ones respectively on the first of each month following. 

There were clauses in the contract to tlie effect, that if these rent 
notes were not promptly paid at maturity, the lease was to be null and 
the money paid on account of it to be forfeited, and that on failure to 
pay one of the notes, the whole of them were to be demandable. 

Deslonde paid the note falling due in December, but failed to meet 
those maturing in the three months following. 

On the 15th of March, 1885, O’Hern, the lessor, brought suit to have 
the lease dissolved and to evict Deslonde, the lessee, from the prem- 
ises, and obtained judgment to that effect on the 23d of April follow- 
ing. 

During the pendency of this suit, 9th of April, he brought suit on 
two of the notes due January and February, accompanied by a writ. of 
provisional seizure, under which the furniture of Deslonde was seized 
and a keeper placed in charge of the premises. 

Soon after the judgment of eviction was rendered, Deslonde, through 
his attorney, proposed to O’Hern—the latter’s attorney also being 
present—that he would pay all the costs and all of the notes if he were 
permitted to remain on the leased premises till tiie expiration of the 
lease. This was agreed to by O’Hern, and Deslonde then paid him the 
two notes sued on, agreed to pay the costs to the sheriff, and appointed 
the next day to settle the rest of the notes outstanding. The parties 
met according to appointment and Deslonde paid the March, April 
aud May notes, and at the same time offered to pay the remaining two 
notes for June and July, but O’Hern stated (quoting his own language) 
“that he could not get them at present, and that anyhow they were 
not due.” After this payment was made O’Hern demanded that Des- 
londe pay also his attorney’s fee. The latter replied he ‘“‘would do so 
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provided it was part of the compromise.” He consulted his attorney 
immegiately with respect to this last demand, and was informed by 
him that the attorney’s fee was no part of the costs, and that he was in 
no way liable for it under the agreement or compromise. 

For some days after this conversation between plaintiff and defend- 
ant, the plaintiff, it appears, was confined to his house by an attack of 
rheumatic gout, and on the 8th of May, the first day he was able to get 
out, he called at the sheriff’s office for the purpose of paying the costs 
that he had consented to pay under his agreemunt with O’Hern referred 
to. He found that the sherift had in his hands a writ of ji. fa. for these 
costs, and also a writ of ejectment issued under the judgment, evict- 
ing him from the leased premises. The costs which he had agreed to 
pay, amounting at the time to $12.50, had been augmented by the 
costs of issuing the writs of fi. fa. and ejectment to $19—but, he never- 
the paid the bill. His remonstrances, and those of his counsel against 
the execution of the writ of ejectment proving ineffectual, Deslonde 
was compelled to resort to an injunction to restrain its execution. 
This injunction accompanied the action for damages before referred 
to, and is the case now before us on appeal. 

It was tried in the lower court before a jury, who returned a verdict 
in favor of the plaintiff Deslonde for $850. A new trial was granted 
and it was again tried, this time before the judge, and judgment ren- 
dered for $100 damages against the defendant. It has been stated 
above that when Deslonde paid the rent notes of March, April and 
May, on the 2d of May, he at the same time oftered to pay likewise 
the June and July notes, (which included all the notes), but was told 
by O’Hern that he did not have them with him, and they were not 
then due. 

On the 5th of June Deslonde wrote to O’Hern, offering to pay the 
note for that month at any time and place he (O’Hern) would desig- 
nate, but received no answer, and the note was not presented. 

In the next month (July) he deposited with a notary the amount of 
the two notes (June and July), and requested him to make a tender of 
the same to O’Hern. 

The notary went to the residence of O’Hern, but tinding him absent, 
tendered the money to his son or grandson, whom he found in the 
house, and who told the officer, in answer to an inquiry, that he rep- 
resented O’Hern in his absence, but he declined to receive the money. 

These are all the facts bearing on this controversy. There is a con- 
flict of testimony in regard to some of them, but the above statement 
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represents our conclusions in relation to them, after a thorough exam- 
ination of the evidence. 4 

To summarize: It is shown that O’Hern leased to Deslonde a dwell- 
ing-house for one year for $480, or $40 per month. That he was paid 
in advance $320—equivalent to eight months’ rent ; that in the month 
of December following date of contract (October 1), he was paid $20 
more ; that notwithstanding these payments he was sued for install- 
ments of the rent, and had the furniture of the lessee seized under a 
writ of provisional seizure; that he also sued to have the tenant 
evicted, and obtained judgmeut against him ordering his eviction: 
that he agreed not to execute this judgment and to permit the lessee 
to remain on the premises if he (Deslonde) would pay costs and the 
entire rent; that the lessee did pay all costs and also the entire rent 
except $40 thereof, and offered to pay this, and would have done so but 
that the lessor declined to produce the rent notes and refused to accept 
subsequent offers of payment; that in violation of his agreement, and 
in spite of the willingness manifested by the lessee to comply with that 
agreement to the very letter, and in utter disregard of Deslonde’s 
rights, O’Hern persisted in the execution of his writ of ejectment, and 
in his determination to evict the lessee from his premises, until Des- 
londe compelled him to desist therefrom by a writ of injunction. 

In all these proceedings the conduct of O’Hern was harsh and with- 
out the slightest justification. It can only be explained on the hy- 
pothesis that he was determined to wrest the property leased from, 
the lessee (Deslonde) and at the same time force him to pay the rent. 

If O’Hern stood upon his judgment of eviction, then that judgment 
dissolved the lease, and debarred him from claiming rents falling due 
after that time; but whilst O’Hern was thus engaged in harassing 
Deslonde with his writs—which was in May, and the lease did not ex- 
pire till October—the entire rental of the year had been paid except 
for a single month. 

There was such an entire lack of justifiable cause for O’Hern’s acts 
and proceedings against Deslonde that the law would impute them to 
being prompted by malice. 33 Ann. 292; 37 Ann. 881. 

It seems that the jury in the court below and the judge likewise 
reached the conclusion we have announced touching the conduct and 
acts of the defendant and as being of a character to render him liable 
for damages, but the judge, by his decree, evidently limited the dam- 
ages to the actual pecuniary loss or expense sustained by the plaintiff 
from the acts and proceedings complained of. He made no allowance 
for the trouble, mortification, mental anxiety and distress caused 
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thereby to the plaintiff, which this Court in the case of Byrne & Co. 
vs. Gardner, 33 Ann. 6, held to be actual damages, although of that 
nature that could not be precisely measured or determined by money 
or a money value, and that they were of that kind of damage, the esti- 
mate of which is left largely to the discretion of the judge or jury, 
under art. 1934 of the Civil Code. 

We think the judge erred in thus restricting the liability of the de- 
fendant. To a man of average sensibility, under the circumstances 
attending this case, the expense or pecuniary outlay to which he was 
subjected by the acts complained of, would doubtless seem of little 
significance when weighed with the inconvenience, mental suffering 
and humiliation experienced by the plaintiff from the causes stated, 
aggravated as they must have been, by the serious domestic trouble 
which, according to the evidence, was weighing upon him at the time. 

These considerations induce us to grant the prayer for the amend- 
ment of the judgment, and to increase the same by the additional 
sum of $250 to that awarded by said judgment, making the entire 
amount $350. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be amended by increasing the sum therein adjudged 
by the further sum of $250, making the total of this decree $350; and 
as thus amended, the same be aftirmed at the cost of appellant in both 


courts. 


No. 9804. 


THE STATE OF LOUISIANA Vs. ELLICK WALKER. 


A new trial will not be granted for matters which the accused, not having availed himself 
thereof at the proper time, is presumed to have waived. 

Counsel for accused having withdrawn from his case on the day of trial and the case having 
been subsequently called for trial and proceeded with without request for counsel or 
application for continuance or any objection of any kind by accused, he cannot, afte. 
conviction, require a new trial on the ground that he was taken by surprise and was 
ignorant of his rights. The judge committed no error in allowing the trial to proceed, 
and deféndant’s application for new trial, having no basis of legal error, is addressed 
simply to the discretion of the judge. 

The latter being better qualified than this Court to determine whether the interests of jus- 
tice required a new trial, the exercise of his discretion will not be interfered with. 


PPEAL from the Twenty-second District Court, Parish of St, 
James. Duffel, J. 


M. J. Cunningham, Attorney General, and J. L. Gaudet, District At- 
torney, for the State, Appellee : 


In the absence of record that the defendant requested the court to assign counsel, or ap- 
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plied for a continuance on the ground of the absence of counsel of record, the mere fact 
that the trial proceeded without the aid of counsel to defendant, does not constitute 
error. 36 Ann. 91. 

An accused is not entitled to a new trial on account of the ab eof wit at the trial. 
though duly summoned where it appears that no postponement was asked, because of 
their absence and where he consented to go to trial without them. 36 Ann. 923. 

Newly discovered evidence tending to impeach or discredit witnesses, who have testified in 
the case, affords no legal ground for setting aside the verdict and granting a new trial. 
34 Ann. 346; 35 Ann 46; State vs. Gauthreaux,'s8 Ann. 

A motion for a new trial on the ground of newly discovered evidence must be supported by 
other testimony in addition to the affidavit of the accused. His alone will not suftice. 
36 Ann. 980. 


Sims & Poché for Defendant and Appellant. 








The opinion of the Court was delivered by 

FENNER, J. The only error assigned is in the overruling of a mwo- 
tion for a new trial. The grounds of the motion are substantially the 
following : 

Defendant, under prosecution for inflicting a wound less than may- 
hem, states in his motion and affidavit that he was released upon an 
appearance bond signed by Mr. Damaré, his employer, who had prom- 
ised to secure the services of Messrs Sims & Poché as his attorneys; 
that he had consulted these attorneys and had told them that Mr. 
Damaré would call on them and become responsible for the fee; that 
Mr. Damaré, through inadvertance, failed to see them; that, on the 
day when his cause was assigned for trial, Messrs Sims & Poché ap- 
peared in court and announced that, no arrangement having been made 
as promised, they withdrew from the case; that, immediately there 
after the case was called for trial; that defendant was taken completely 
by surprise by the withdrawal of his said counsel, but, being an igno- 
rant laborer, not knowing his legal rights in the premises, supposed 
that he was remediless, and hence submitted to the progress of the 
trial; that he was thus unexpectedly deprived of the benefit of coun- 
sel without fault on his part and was tried without such assistance and 
in the absence of important witnesses whom he had directed to be 
summoned aad whose absence he was not aware of until the State had 
closed its evidence. 

The judge overruled the motion for the reason assigned by him, 
“that detendant had had a fair trial, and that the verdict was sup- 
ported by the evidence, and that defendant went to trial without ob- 
jection.” 

Upon the foregoing statement of facts which is not disputed by the 
judge and is sustained by evidence made part of the bill, it is clear 
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that if defendant had applied for a continuance to enable him to em- 
ploy counsel and to secure the attendance of his witnesses, or had re- 
quested an assignment of counsel, and such requests had been refused, 
such refusal would have been error and defendant’s title to relief would 
be clear, under the principles announced in the recent case of State 
vs. Simpson, 38 Ann. 83. 

But the Constitution, article 8, only guarantees to accused persons 
“the right to have the assistance of counsel;” and the statute, R. S., 
sec. 992, only provides that ‘“‘every person shall be allowed to make his 
full defense by counsel, and the court shall, immediately upon his re- 
quest, assign to him such counsel as he shall desire.” 

This Court has repeatedly held that when accused has no counsel, 
or when his counsel is absent, and when he makes no avplication for 
assignment of counsel or for continuance on any ground, but goes to 
trial without objection, the judge commits no error in permitting the 
trial to proceed, and, after couviction, defendant cannot assign such 
defects as legal ground for new trial. State vs. Kelly, 25 Ann. 381 ; 
State vs. Doyle, 36 Ann. 91; State vs. Viana, 37 Ann. 606; State vs. 
Simien, 36 Ann. 923. 

It follows therefore that, there appearing no legal error in the pro- 
ceedings, the application for new trial on such grounds is not founded 
on any basis of legal right, but is addressed solely to the sound and 
legal discretion of the judge. 

We confess that under the facts herein, which we have stated in 
their fullest strength, the appeal for a favorable exercise of such dis- 
cretion was a strong one; but we have no reason to doubt that the es- 
teemed judge a quo so considered it and gave it all the weight to which 
it was entitled. He had a minute acquaintance with all the facts and 
circumstancec of the case which the record necessarily fails to con- 
vey to us, and was therefore far better qualified than ourselves to de- 
termine whether the interests of justice required, or would be ad- 
vanced by, the granting of a new trial. It would be nothing less than 
rashness for us to substitute our discretion for his and to reverse his 
ruling. 

We have given very serious thought to the subject and have con- 
cluded that such a course would furnish a precedent unsound in prin- 
ciple and liable to abuse, under which the accused in any case might 
go to trial without counsel and, after taking his chances for acquittal, 
might, on conviction demand a new trial on the ground that he desired 
counsel and was ignorant of his right to have one assigned to him. 
There is no warrant of law and no precedent in jurisprudence impos- 
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ing upon the judge the duty of informing an unrepresented accused of 
his right to have counsel and of asking him whether he desires it, be- 
fore proceeding with the trial. On the contrary, the several cases 
heretofore quoted negative the existence of such duty, and every per- 
son is presumed to know the law. 

The principle is well settled that a new trial will not be granted for 
matters which the accused, not having availed himself thereof at the 
proper time, is presumed to have waived. State vs. Hernandez, 4 Ann. 
379; State vs. Price, 6 Ann. 691; State vs. Benjamin, 7 Ann. 47; State 
vs. Holmes,7 Ann. 567 ; State vs. Kentuck, 8 Ann. 308; State vs. Max- 
ent, 10 Ann. 743; State vs. Fuller, 14 Ann. 667. 

It is equally well settled that this Court will not interfere with rul- 
ings of inferior judges on applications for new trial, not based on 
grounds of legal error, but addressed to the discretion of the judge. 

The motion for new trial also embraces a ground of newly disevv- 
ered evidence but the affidavit as to its character is too vague to sup- 
port relief and is not sustained by the affidavits of the newly discov- 
ered witnesses. The ground is without merit and is not even argued 
in this Court. 


Judgment affirmed. 


DISSENTING OPINION. 

Topp, J. The Constitution guarantees every accused a fair trial. 

In this case, the accused, an ignorant laborer, had spoken to coun- 
sel to defend him, and the counsel did appear for him in some proceed- 
ing in the case. When the case was called for trial the counsel an- 
nounced, for reasons assigned by him, that he withdrew from the case. 
The trial, however, was proceeded with instantaneously, and the ac- 


cused, without counsel and without witnesses, was convicted. Of 


course, under these disadvantages, any other result could scarcely be 
expected. 

In his affidavit for a new trial these facts are stated, and the further 
statement made that he was completely taken by surprise by the with- 
drawal of his counsel, and believed he was without remedy. 

There is no reason to doubt that the accused fully believed that the 
counsel to whom he had spoken, and supposed he had employed, had 
made the necessary preparations for his trial, and that through him 
his witnesses had been summoned, and we can well imagine how an 
accused of average intelligence, in such a crisis, finding himself unex- 
pectedly without counsel and about being hurried into a trial without 
his witnesses, would be overwhelmed with surprise and consternation, 
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and rendered comparatively helpless. In such a state of mind, even 
if he knew he had a right to ask for a postponement of the trial and 
for the appointment to him of counsel, of which this defendant was. 
doubtless wholly ignorant, as he swears—so great would be his con- 
fusion as to render him incapable of demanding anything of the court 
under such circumstances. I think that the trial judge, in the cause 
of justice, should either have postponed the trial to enable the accused 
to tind that he was entitled to be represented by counsel or to have 
so informed him on the spot. 

I do not think it always compatible with justice to sustain a convic- 
tion resting mainly, if not solely, upon no other foundation than that 
one is presumed to know the law—a violent presumption when applied 
to a certain class of our people. 

For these reasons I do not consider that the trial of the accused was 
a fair one, and | therefore dissent. 





No. 9755. 


Knoop, HANNEMAN & Co. ET AL. vs. J. A. BLAFFER ET ALS. 


An action under R. S. 301. to enforce against the directors of a bank liability for having 
farnished false statements of the affairs of the bank to the State Treasurer, is ex delicto 
and prescribed by one year. . ° 

An action, under R. S., Sec. 300 and 301, to enforce the liability of the directors of s 
banking corporation for the debts of the bank, on the ground that they had participated 
in, or assented to, the bank making loans and discounts, whilst in an insolvent condition, 
is one ex quasi delicto. and prescribed by one year. 

The act which gives use toa quasi contract, is a lawful one. and is permitted. That 
which gives use to a quasi offense is unlawful, and is prohibited. 

Prescription cannot be eked out by inference, nor extended from one cause to another 
by analogy ; neither can the legal interruption of prescription be so extended. 


A PPEAL from the Civil District Court for the Parish of Orleans. 
‘ Lazarus, J. 

Henry Denis for Plaintiffs and Appellants. 

T. J. Semmes & Legendre for Defendants and Appellees. 


Braughn, Buck, Dinkelspiel and Hart on the same side. 


The opinion of the Court was delivered by 
Watkins, J. Plaintiffs filed this suit on the 29th of January, 1886, 


9 


against the defendants as directors of the Mechanics and Traders 
Bank.of New Orleans, organized under the banking laws of this State, 
claiming that, on the 19th of March, 1879, and before, they were de- 
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positors therein for large sums, for which they are indebted to them in 


” 
solido. me 
They allege that, on the 19th of March, 1879, said bank was declared the 
insolvent, its charter forfeited, and liquidating commissioners were ap- $5 
pointed to close its affairs; and at that date their respective deposits 
were due and not been withdrawn. ye 
They further allege “ that, on January 1, 1878, the said bank did not fre 
have on hand an amount in specie equal to one-third of all its cash lia- 
bilities at that date, exclusive of its circulating notes; and did not si 
have on hand for the other two-thirds of its cash liabilities an equal 
amount in specie, specie-funds, bills of exchange, on discounted paper 
maturing within ninety days and not renewable; that, at no time since as 
the Ist of January, 1878, has the bank had on hand an amount in spe- St 
cie equal to one-third of its cash liabilities, exclusive of its cireula- in 
ting notes, nor has it had at any time in hand, for the two-thirds » 
of its cash liabilities an equal amount of specie, specie-funds, 
bills of exchange or discounted paper maturing within ninety days w 
and not renewable; that all these facts were to the knowledge tl 
of the said defendants, and each of them, while and during the 
time they were acting as directors of the said bank ; that in violation 
of law, on every legal day since the first day of January, 1878, up to v 
the 19th of March, 1879, the said bank made loans and discounts, and € 
that each of said défendants, as directors of said bank, participated in i 
: or assented to each of said loans and discounts, knowing that said loans 
and discounts were made in violation of the law contained in sections 300 $ 
and 301 of the Revised Statute of the State of 1870; that by said vio- \ 


lation of law the said directors and defendants herein rendered them- 
selves individually liable for all debts and obligations of the said Me- 
chanics and Traders’ Bank.” 


They further allege that said directors in 1878 and 1879 furnished to 
the State Treasurer statements of the condition, assets and liabilities 
of said bank for publication, and which were published, and “ that in 
every one of those statements the said * * directors wilfully misstated 
the condition of the bank, representing same to be solvent, when, in 
truth and fact, the said bank was and had long before been hopelessly 
inslovent,” and that said directors caused and assented to said state- 
ments being published, and knew that the items thereof were falsely 
stated, and that by said false statements they gave the bank credit 
and reputation for solvency, when it was entitled to none; and that, 
had they known the true condition of the bank, they would have with 
drawn their deposits. 
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They aver that by their tortious conduct, concealments and misstate- 
ments the said directors have made themselves liable in solido unto 
them for the various amounts due them by said bank,” of about 
$50,000. 

The defendants plead in the lower court the prescription of one 
year to the cause or causes of action set out in plaintiffs’ petition ; and 
from a judgment sustaining the plea plaintiffs have appealed. 

In this Court defendants tender an additional plea of prescription of 
six months under the provision of R. S., 986, 

ie 

On the face of the petition, the demands of the plaintiffs, in so far 
as they are founded on the alleged false statement furnished to the 
State Treasurer, and the concealment from depositors of the alleged 
insolvent condition of the bank by defendants as its directors, the 
plea of prescription of one year is undoubtedly good. 

The conduct and acts of the directors are charged to have been 
wrongful, wilful and tortious, and for the resulting damage suffered 
the plaintiffs asks judgment in solido. 

Il. 

The plea. predicated on the charge that while in a condition of insol- 
vency to the knowledge of the directors, the bank made loans and dis- 
counts with the acquiescence and participation of said directors, and 
in violation of law, is not free from difficulty. 

This suit was brought under the provisions of Secs. 26 and 27 of Act 
338 of 1853, it being an act ‘‘to establish a general system of free 
banking in the State of Louisiana.” They were embodied in Secs. 300 
and 301 of the Revised Statutes. 

Under Sec. 2 of that Act, banking corporations created under its 
provisions were authorized to discount bills, notes, and other evi- 
dences of debt; to receive deposits; to buy and sell gold and silver 
bullion and foreign exchange ; to loan money “and to exercise all 
incidental powers necessary to carry on said business.” 

Section 26 declares: ‘Every banker or banking company, doing 
business under this act, is required, in addition to securities for ciren- 
lation deposited with the Auditor, to have on hands, at all times, in 
specie, an amount equal to one-third of their other cash liabilities ; 
and for the other two-thirds of said liabilities, an amount equal in 
specie, specie-funds, bills of exchange, or discounted paper, maturing 
within ninety days, and not renewable.” R. S. Sec. 300. 

Section 27 provides: ‘If at any time the specie, specie-funds, and 
short paper held by such banker or banking company, should fall be- 
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low the proportions to cash liabilities prescribed in the preceding sec- 
tion, and shall remain so for a space of ten days, it shall not be lawful 
thereafter for such banker or banking company to make any loan or dis- 
count whatever, until its or their position is re-established according to 
the terms of the preceding section. 

‘A violation of this provision shall be held to be an act of insolvency 
and the Auditor shall cause fhe necessary steps to be taken for the 
liquidation of the affairs of such banker or banking company as in 
cases of insolvency; and every director or manager of a banking com- 
pany, who may participate in or assent to such violation, shall become in- 
dividually liable for all its debts and obligations.” 

In effect the statute declares that if a banking corporation shall per- 
mit its specie, specie-funds and short paper to fall below the standard 
fixed, and to so remain for a period of ten days, ‘it shall not be lawful” 
for said corporation to make any loan or discount whatever, until its 
position is re-established and its affairs are put in line again. 

“A violation of this provision” is per se an act of insolvency on the 
part of the corporation, and its effect upon any director of said corpo- 
ration ‘‘who may participate in or assent thereto,” is to make him “in- 
dividually liable for all * * the debts and obligations” of the 
corporation. 

The statute under consideration conferred the power upon such cor 
porations as might be organized under it, “ to name and appoint such 
managers and directors to administer the affairs of the corporation as they 
may think necessary and proper.” |R. S. Sec. 277. 

No additional or more specific duties or responsibilities were therein 
prescribed for directors than had heretofore existed, in respect to pri- 
vate corporations generally, other than those indicated in R. S. sec. 301. 

Under the general law, ‘‘ no stockholder shall ever be held liable or 
responsible for the contracts or faults of the corporation, in any further 
sum than the unpaid balance due to the company on the shares owned 
by him.” R. S. 690. 

This provision certainly includes the directors of a corporation. 

Thus, it is perfectly clear that, by the “free banking law” of 1853, 
the legislature intended to place additional restrictions around corpo- 
rations that should be created under it, and to impose upon persons 
who might be chosen to direct and administer their affairs a greater 
responsibility. 

Hence it denominated any violation of the quoted provisions an un- 
lawful act on the part of the corporation, and declares that the assent 
thereto or acquiescence therein by any director, should make him lia- 
ble for all the debts and obligations of the corporation. 
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It is, therefore, a violation of law that fixes his liability. The extent 
of his liability is the amount of the debts and obligations of the bank ; 
but the debts and obligations are those of the corporation. If the debts 
and obligations of the corporations were, at the same time, the debts 
and obligations of its stockholders and directors, the statute did not 
increase their responsibility, and failed in the accomplishment of its 
beneficent purpose. 

The serious question there is, what is the liability sought to be im- 
posed upon the directors, and not what are the debts sought to be col- 
lected. 

That there are just such debts and obligatious in favor of plaintiffs as 
depositors in the Mechanics and Traders’ Bank, as set out in their 
petition, is conceded by defendants for all the purposes of their pleas 
of prescription. | 

The plea under consideration is placed under R. C. C. 3536, which is 
to the effect that actions for damages “ resulting from offenses or quasi 
offenses,” are prescribed by one year. R. C. C. 2315 et seg.; 25 Ann. 
414, Lizardi vs. The New Orleans, Canal and Banking Company; 20 
Ann. 151, Williams vs. Grevier; Id. 214, Jennings vs. Gasselin; Id. 
323, Millspough vs. City; 23 Ann. 162, Harvey vs. Waldon: 32 Ann. 
220, Caillonet vs. Franklin. 

Does the liability sought to be enforced grow out of an offense or a 
quasi offense? Did it result from any act of the defendant directors, 
whereby damage was caused the plaintiffs, and which they are obliged 
to repair on account of their fault? R.C.C. 2315. Did it result from 
the negligence of the directors, or through their imprudence or want 
of skill?) R. C. C. 2316. 

Or was it occasioned by the act of persons for whom they are answer- 
able?) R. C. C. 2317, 2320. 

But the plaintiffs contend that their action arises er quasi contractu, 
and not ex delicto. 

To determine its true interpretation, we must contrast the articles 
of the Civil Code relating to contracts and quasi contracts. 

Article of the Code, 2293, declares: ‘‘ Quasi contracts are the law- 
ful and purely voluntary acts of a man, from which there results any 
obligation whatever to a third person.” 

Article 2294 provides: ‘That all acts from which there results an 
obligation without an agreement in the manner expressed in the preced- 
ing article, form quasi contracts. But there are two principal kinds 
which give rise to them, to-wit: The transaction of another’s busi- 
ness, and the payment of a thing not due.” C. P. 30. 
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In the present case, it is not claimed that defendants entered into 
any specific covenant, or agreement, with the plaintiffs, in any event 
to become liable for the debts and obligations of the bank. Thus 
there was no contract. It is not contended that the directors, of their 
own accord, undertook the transaction of any business for the plain- 
tiffs ; nor is it contended that the directors unduly received plaintifts’ 
money that was deposited in the bank, or that they, through inadvert- 
ance or mistake, delivered over their deposits to the directors, instead 
of delivering them to the officers of the bank. On the contrary the 
plaintiffs in their petition declare that the bank made loans and dis- 
counts “in violation of law,” and “that the directors of said bank par- 
ticipated in and assented to each of said loans and discounts, knowing 
that said loans and discounts were made ‘in violation of the law.” 

All “personal actions are grounded on one of the four causes which 
give rise to personal obligations. The causes are contracts, or quasi 
contracts ; offenses, or quasi offenses.” C. P. 28. 

“Personal actions arise from offenses, as when one has become liable 
to another for the injury he has inflicted on him by some crime or 
offense, such as theft or slander.” C. P. 31. 

“Personal actions arise from quasi offenses, when the ground of ac- 
tion is the injury done to another by one of those faults which are not 
considered as real crimes or offenses.” 

These different articles of the two codes have frequently passed 
under judicial investigation with the substantial result of placing the 
cases examined, in reference thereto, under one or the other of them, 
according to their respective features, without making any plainer the 
words of the text. 

This Court in a recent case had occasion to examine and interpret 
the law under consideration ; i. e., the Rev. Stats., secs. 300, 301. 

We refer to Lacombe vs, Milliken, 36 Ann. 367, in which the Court 
say: ‘The action is founded on sections 300 and 301, R. S. Two other 
grounds for the infliction of a penalty are alleged in the petition.” ete. 

In Kent’s Commentaries the rule islaid down: “If a statute inflicts 
a penalty for doing an act, the penalty implies a prohibition, and the 
thing is unlawful, though there be no prohibitory words in the statute. 
* * * The rule is now settled that, the statutory prohibition is 
equally efficacious, and the illegality of the breach of a statute the 
same, whether a thing be prohibited absolutely or under a penalty. 1st 
vol., p. 467. 

The statute of 1853 contains a prohibition against the corporation 
doing certain acts. It prohibits it from making any loans or discounts 
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during the period of time it is out of line and declares that the same 
“‘ shall not be lawful.” 

It inflicts upon the corporation the penalty of insolvency ; and upon 
the directors participating therein the penalty of being made liable 
for all the “debts and obligations” of the bank.” 

The defendants are not, by the Statute, declared liable for injury 
suffered by plaintiffs through ‘‘a crime or offense committed ; but for 
that inflicted by a fault, which is not considered as a real crime or of- 
fense.” C. P. 31, 32; R. C. C. 2315. 

Their liability, as stated, has been incurred by reason of their fail- 
ure to perform a lawful act, and also for their participation in an un- 
lawful act. This was a fault, a wrong-doing, though not denounced by 
the Statute as a crime or misdemeanor. 

Plaintiffs’ action is one ex quasi delicto and not ex quasi contractu. 

In City of New Orleans vs. Southern Bank, 31 Ann. 566, the Court 
said: ‘The marked distinction between a quasi contract and an of- 
fense or quasi offense is that the act which gives rise to a quasi con- 
tract is a lawful act, and is therefore permitted ; while the act which 
gives rise to an oftense or quasi offense is unlawful and therefore for- 
bidden. , 

The court sustained the defendant’s plea of prescription of one year, 
and so did the judge a quo, and we think he was correct in so doing. 
Il. 

But the plaintiffs’ counsel claims that the prescription was legally 
interrupted by the suit of Lacombe vs. Miliken, 36 Ann. 367. 

This suit was filed and service accepted by defendants on the 29th 
day of January, 1886, and that suit was finally decided by this court 
in April, 1884. 

More than one year had elapsed between the decision of the one and 
the institution of the other suit. 

Even if that were not conclusive against the plaintiffs’ petitions in 
that regard, we cannot consider that suit as having the legal effect of 
an interruption. It was held in that case that “ the liability of the 
directors is not in favor of the bank, or its liquidators, but in favor of 
the creditors of the concern, who may, or may not, at their option, 
enforce it, for their separate benefits.” The plaintiffs, in that case, 
were without a cause of action, and this is the first appearance of the 
creditors of the bank. 

Prescription is stricti juris, and cannot be eked out by inference, nor 
extended from one cause to another by analogy ; neither can the legal 
interruption of prescription. 
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Under the views herein expressed it is unnecessary that we should 
pass upon the plea of prescription of six months, urged by defendants. 


Judgment affirmed. 


On APPLICATION FOR REHEARING. 
Plaintiffs present an earnest argument in favor of their application, 
and on account of the great importance of the case, we will supple- 
ment the opinion complained of. 


They insist that we have misconstrued the bauking law of the State 
and have limited their claim to the amount of the deposits as the 
measure of damages. 

1t was not the purpose or intention of the opinion to thus limit the 
operation or effect of the banking laws. We simply held that the lia- 
bility of directors, under the state of facts presented, was one arising 
ex delicto and not ex quasi contractu as contended. 

The liability sought to be enforced in this instance happened to be 
for the debts of the bank, i. e., the plaintiffs’ deposits. We had uo oc- 
casion to place any such restriction upon the liability of directors, in 
reference to damages or other obligations incurred by the corporation, 


as supposed. 
Il. 


We are not disposed to recede from the views expressed in reference 
to quasi contracts. 

Counsel insist that “it is not from the violation of the banking law 
that the quasi contract results ;” but that it results “from the lawful act 
of accepting the directorship of the bank, and receiving the deposits. 
The liability itself flows first from the quasi contract, and then from 
the violation of law.” 

The manifest fault of this argument is that the directors of the bank 
are taken for the bauk itself. 

The opinion quotes from the statute itself the enumerated duties of 
the directors of banking corporations, and also the section of the Re- 
vised Statutes which detines the liability of the stockholders of cor- 
porations generally, for the purpose of making it plain that it was 
not one of the duties of directors to receive, or have the care of deposits 
of the bank. For this reason they did not enter into any contractual 
relations in reference to funds deposited in the bank. 

The illustrations given are vot apposite, for the reason that tutors, 
executors, administrators and agents are entrusted with the funds, 
under specific provisions of the law ; and if they misappropriate them 
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they are liable under those laws. The same is true of the negotiorwm 
gestor. In each of those relations exists a trust to be performed. 


But the directors of a bank are in no sense the trustees, agents or 
negotiorum gestores of the depositors of the bank, and incurred no con- 
tractual obligations, or relations under the banking law. By assent- 
ing to, or acquiescing in the loans and discounts made by the corpora- 
tion, while in an insolvent situation, those directors violated the penal 
provisions of the statute, and subjected themselves to the payment of 


its ** debts aad obligations. ” 


While it is true that the opinion does not in terms decide “ whether 
a contract did, or did not, arise from the statute itself, by the fact of 
the parties acting under it, and, therefore, accepting the stipulations of 
such statute, made by law, in favor of the creditors of the bank;” it 
does in effect, by holding that the liability of the directors, under the 
facts presented, arose ex delicto and not ex quasi contractu. 

Counsel insist that ‘‘when parties act under a statute which creates 
specific rights, obligations and liabilities, the Statute itself becomes 
a contract between the parties, and their acting under it shows their 
implied acceptance of its stipulations.” 

Applying this principle of law and precept of jurisprudence to the 
banking law under consideration, and we find, as stated in the preced- 
ing paragraph, that it imposed no duty upon the directors in reference 
to funds deposited with the corporation ; and by undertaking the dis- 
charge of their duties as such, which are exclusively administrative in 
their character, they incurred no contractual obligation toward the 
depositors. The penalty that the law imposes upon directors who im- 
pliedly assent to any violation of the law by the corporation operates 
as merely a safeguard for the protection of depositors, on the happen- 
ing of a contingency that may arise necessitating its enforcement. 


But that liability is not contractual. We tail to perceive any analogy 
between the case as stated and that suggested by counsel of a munici- 
pal corporation issuing bonds, iz pursuance of an enabling law, and 
securing their payment by tax levies. In such case the law is consid- 
ered as read into the contract, and it cannot thereafter be changed to 
the prejudice of the holders of such bonds, until same are fully paid. 
The tax levies are the trust of the creditor. The duty is specifically 
imposed upon the corporation, and their acts cannot be recalled to the 
prejudice of third persons. 
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IV. 

Counsel complains that no attention was given to the grounds on 
which he particularly relied as interrupting prescription urged by de- 
fendants, viz: the acknowledgment of the bank’s liability in the ac- 
count of the liquidating commissioners, filed on the 9th of February, 
1880, and upon which plaintiffs are placed as creditors. 

As the opinion in effect declared, this court held in Lacombe vs. 
Milliken, 36 Ann. 369, that liability accrues, not in favor of the bank in 
liquidation, which is a debtor to its creditors, but in favor of those 
creditors, hence that suit did not have the effect of interrupting pre- 
scription, it being a suit by the commissioners of the bank, and they 
without any cause of action. 

The correctness of this view the plaintiffs’ counsel inferentially ad- 
mits. 

Now, we submit—and so decide—that it follows, as a necessary cor- 
ollary from that argument, that the account and tableau of distribu- 
tion was but an acknowledgment, or admission of the debts of the 
bank, to and in favor of the plaintiffs'and other creditors. The com- 
missioners had no more authority to admit the liability of the directors 
on their account than they did to sue them for its recovery. 

They take this incorrect premises from which to argue that, if the 
directors are liable ex delicto, they are liable in solido under R. C. C. 
2324, as wrong-doers, with the corporation. 

But defendants are not proceeded against under that article, but ex- 
plicitly and distinctly under the banking law, and for the enforcement 
of a particular liability thereunder, for the debts of the bank. 

It is sufficient answer to say that the statute declares that directors 
“shall become individually liable for” the debts and obligations of the 
bank. The statute does not give such a liability the character or quality 
of solidarity, and we will not. 

The case cited by counsel ( Morgan vs. Metayer, 14 Ann. 612) only 
involves an ordinary contract of two debtors in solido, one of whom 
became insolvent, and acknowledges the debt on his bilan. We regard 
it as inapplicable. 

In conclusion we have only to say that we adhere to the conelusion 
first announced, and the rehearing is therefore denied. 


Rehearing refused. 
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No. 9790. 
THE STATE EX REL. THE DarLty States vs. JAMES D. Houston, 
Tax COLLECTOR. 


The costs of advertising real estate for sale to pay taxes due thereon, under the provisions 
of Act 82 of 1884, are entitled to be paid with preference by the tax collector out of 
the first collections realized in the enforcement of the act, unless where the State has 
failed to give an absolute title, or, that given has been duly annulled. 

Tax collectors have no right to refuse such payment, when the State has not made default, 
or the title given has not been annulled. 

Tax collectors cannot be subjected to responsibility for carrying out the positive mandates 
of valid laws. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Thos. C. W. Ellis tor the Relators, Appellees. 
Blane & Butler for the Respondent, Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The defendant appeals from a judgment directing 
him to pay to the plaintiff the sum of $3666.24, out of $21,276 which 
he has in his possession and which are the proceeds of certain sales of 
property advertised by plaintiff for sale, for the payment of State 
taxes due. 

There is no dispute as to the amount claimed for services rendered 
and as to the existence of the fund. They are admitted. 

The plaintiffs ground their demand for payment out of said fund on 
section 7 of Act 82 of 1884, p. 107, which is to the effect, that the total 
amount of costs and expenses incurred in advertising and putting up 
for sale immovable property for State taxes due prior to December 31, 
1879, shall be paid by preference by tax collectors, out of the first collec- 
tions made in enforcing the law, and before any distribution of the pro- 
ceeds for the discharge of State and municipal taxes, directed by a 
previous section (5). 

The defendant, however, resists payment for the reason, that section 
4 of the same act compels him to retain the entire proceeils of all sales, 
made under the statute, until it is finally determined that the State 
has conveyed absolute title to the purchasers at such sales. 

After declaring the effect of a tax sale and how the purchaser shall 
be put in possession, the section invoked concludes in the following 
terms ; 

‘In case the State shall fail to give the purchaser an absolute title to 
the property sold, or if said title shall be duly declared null and void 
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for any cause, the amount paid by the purchaers to the State for such 
property shall be refunded by the tax collector to the purchaser.” 

This section must be construed with the other parts of the act and 
also with a previous statute to which it refers, viz: Act 96 of 1882, p. 
140, see. 74, which requires that the tax collectors for the parish of 
Orleans ( one of whom defendant is ) shall make monthly settlements 
with tlhe Auditor and pay into the State treasury the sums collected 
for account of the State. 

Taken together, the two acts, as far as they have an application to 
the instant case, simply mean in substance: That the property on 
which certain taxes are due, shall be advertised for sale; that, in 
cases of adjudication, a deed shall be made by the tax collector; that 
the cost of advertising and putting up for sale shall be paid by prefer- 
ence by the tax collector out of the first collections made in enforcing 
the act; that this payment is paramount to any other; that the tax col- 
lector shall, within the time required by law (one month) for the set- 
tlement of tax collections, file a statement of the sales effected by him 
under the act; that the tax collector shall not pay over to the State the 
proceeds of sale, where the State has failed to give to the purchaser an 
absolute title, or where the title given has been duly declared null and 
void ; that, in such cases, the tax collector shall refund to the pur- 
chaser the amount paid by him for such property. 

It is not at all strange that the act does not state expressly how long 
the proceeds shall remain in the hands of the tax collector, for the ob- 
vious reason that the act of 1882, to which that of 1884 refers as to 
time, requires a monthly settlement and payment by tax collectors, un- 
der penalties in cases of failure or default. 

The two statutes taken together can therefore mean only, that the 
tax collector shall pay by preference the expenses of sale, out of the 
first collections, unless in the cases in which the State has failed to 
make a title, or in which the title given has been duly annulled. 

There is no pretence here that the State has thus been in default, or 
that the title made has been in any solitary case annulled. 

It was well said by counsel for plaintiff that section 4 never intended 
that the tax collector should keep in his own possession the moneys 
collected from tax sales, withholding from the officers and printers en- 
titled to their costs for bringing the property tc sale and withholding 
from the State its revenues ad grecas calendas, on tle suggestion that 
in the hereafter, litigation might arise to annul these titles. 

The district judge likewise well observed that “‘it would be unreas- 
onable to suppose that the legislature intended that such payment (of 
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costs and expenses) should be withheld until the possible claims of 
purchasers, based upon possible evictions by judgments, should become 






prescribed.” 

Placing a different construction on the act would indeed be to read 
out of it sections 5 and 8 and the reference to the statute of 1882, re- 
quiring monthly statements, and to constitute State tax collectors, on 
flimsy pretences, sub-treasurers with authority to collect certain rev- 
enues of the State and to retain the same to no end of time. 

Tax collectors cannot be subjected to responsibility for carrying out 
the positive mandates of valid laws, irrespective of the protection in 
warranty by the State for moneys paid over by them into the public 













treasury. 
We conclude that the district judge decided correctly. 
It is therefore ordered and decreed that the judgment appealed from 
is affirmed with costs. 
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JOHN CHAFFE & SONS ET AL. vs. SAMUEL F. WALKER.—EDWIN BATES 
& Co. INTERVENORS. 








A judicial mortgage takes effect from the date of the recordation of the judgment in the 
mortgage book of the parish, where the immovables of the debtor are situated, and this 
rule-applies to cases where the judgments are rendered in a country parish at the same 






term of court. 
Article 555, C. P., has no bearing on the question, and does not conflict with the articles of 
the Civil Code on the subject of judicial mortgages. 
PPEAL from the Tenth District Court, Parish of DeSoto. 
Hall, J. 







E. W. Sutherlin for Plaintiffs and Appellants. 


Bayne & Denégre on the same side : 






A judicial mortgage results from recording a judgment by confession. A debtor may con- 
fess judgment in favor of his creditor, and by this confession consents to the immediate 
signing of the same by the judge, and waives the delay for a new trial. The recording 
of such a judgment operates as a judicial mortgage, and this is true :n the several judi- 
cial distiicts of the State, as it is in the parish of Orleans, or in the parish of Caddo, 
which constitutes the First Judicial District mentioned in Art. 555 of the Code of Prac- 
tice. 11 Ann. Rep. 100; 12 Ann. Rep. 431. 

The delay for motions for new trial and for appeal may be waived, such delays are persona! 
to the debtor, and he mar waive them by non-action or by special agreements. 15 Ann, 
Rep. 478, and Martin's Rep., New Series, 234. 

The rank of all mortgages in this State is determined by actual registry, and the articles of 

the Civil Code in the chapter and section relating to mortgages and judicial mortgages 
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defines how such mortgages are created and the order of their rank. Civil Code, 3287 
3322, 3342 ; 29 Ann. Rep. 323; Succession of Dickson, 37 Ann Rep. 797. 
J.C. Pugh and Kelnard, Howe & Prentiss for Intervenors and Ap- 
pellees : 

All judgments rendered, signed and recorded during the same term of the district court in 
the country parishes take effect as judgments, and operate as judicial mortgages, from 
the last day of the term of the court at which they are rendered. C. P. 555; 29 Ann. 
518 ; 35 Ann. 285. 





The opinion of the Court was delivered by 

Topp, J. The plaintiffs and intervenors are judgment creditors of 
the defendant. 

Their judgments were rendered at the same term of the district 
court of DeSoto. 

The judgments in favor of the plaintiffs (John Chaffe & Sons, and 
Nelson McStea), were recorded in the mortgage record book of said 
parish on the 3d of April, 1883, and that of the intervenors on the 20th 
of the same month. 

The only question for our determination is whether the judicial 
mortgages in favor of these parties (plaintiffs and intervenors), oper- 
ate concurrently on the property subject to the mortgages, or are the 
plaintiffs’ mortgages, being first of recurd, entitled to precedence. 

From a judgment decreeing that they were of equal rank, and op- 
erated concurrently on the property, the plaintiffs have appealed. 

The judgment of the lower court is based on the construction given 
by the judge to art 555 of the Code of Practice, which reads: 

‘All judgments rendered * * * shall be considered as having 
effect only from the last day of the term, whatever may be the day on 
which they shall have been signed.” The judge concluding that as a 
judicial mortgage results from the recordation of a judgment, that it 
only becomes operative when the judgment goes into effect. 

The counsel for the plaintiffs contends that the question when a 
judicial mortgage takes effect or becomes operative is in no wise de- 
pendent on that article or any other provision of the Code of Practice, 
but is to be determined entirely by the articles of the Civil Code on 
the subject of tne registry and rank of mortgages. 

This precise question is for the first time before this court for adju- 
dication. We are pointed to the decisions—29 Ann. 518; 35 Ann. 
285—as conclusive of the point, These decisions are to the effect only 
that prescription against judgments begins to run from the last day of 
the term at which they are rendered ; which we do not consider as de- 
termining the question. 
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The articles of the Civil Code referred to bearing on this point are 
as follows : 

Art. 3322. “The judicial mortgage takes eftect from the dav on 
which the judgment is recorded in the manner hereafter directed.” 

Art. 3323: “If there be an appeal from the judgment, and it is con- 
firmed, the mortgage relates back to the day when the judgment was 
recorded.” 

Art. 3329: “ Among creditors, the mortgage, whether conventional, 
legal or judicial, has force only from the time of recording it ” 

Art. 3358: “ The creditors whose inscriptions have been made on the 
same day possess a concurrent mortgage, and no distinction is made 
between the inscription made on the morning or that made in the 
evening *° * * 

If it were not for the article of the Code of Practice above quoted, 
not the slightest doubt could exist that the judicial mortgage is in 
force from the day on which the judgment is recorded, and that only 
those can have concurrent mortgages who have recorded their judg- 
ment on the same day, so plain, positive and unambiguous are the 
declarations of the Civil Code in the above articles on this subject. 

After a thorough consideration of the question, and an examination 
of all the authorities in any way bearing on it, we have reached the 
conclusion that there is not a real conflict in the articles of the two 
Codes, and that the articles last above cited are not controlled or 
affected by the article of the Code of Practice quoted and relied on by 
the counsel for the intervenors. 

It is to be considered that the Code of Practice is intended and de- 
signed to establish rules of civil procedure. Thus it defines what 
actions are, how they are prosecuted until they culminate into judg- 
ments, what those judgments are, and how they may be enforced or 
executed, and treats of all matters germane thereto. On the other 
hand, the Civil Code treats of legal rights that give rise to actions and 
the different kind of contracts and obligations, and the manner in 
which they are created and preserved, and other kindred subjects. It 
is easily perceived that the whole subject of mortgages,—lhow created 
and in what manner to be registered and the purpose of registry, ete., 
—belongs exclusively to the latter Code. 

This Code declares, as shown above, that the inscription of a judg- 
ment in a certain book, and in an office designated, gives rise to or 
creates a mortgage. It is not the judgment per se that constitutes the 
mortgage, but its inscription in the mortgage as prescribed; for the 
Code of Practice, art. 545, provides that : 
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Definitive judgments, though entered on the docket of the judgments 
of the courts, shall not affect the property of the person against 
whom such judgments have been rendered ;” but it is added, ‘ that 
such judgment must be recorded at the office of mortgages in order to 
give the party a judicial mortgage.” From which latter clause it is 
plainly inferable that such final or definite judgment, when so re- 
corded, does give a judicial mortgage. 

But it is contended that there is no judgment; that it does not come 
into existence until the last day of the term of the court at which it 
was rendered, It seems paradoxical to say that a judgment which 
the law terms final and definite, which is signed by the judge, that 
when it is thus rendered and signed, and is final, definite and conelu- 
sive between the parties, that it still has no existence! C. P., 539, 546. 

When a judgment is thus rendered and signed “it becomes the 
property of him in whose favor it is given, and the judge cannot alter 
it except in the mode prescribed by law.” C. P. 548. 

There is another article to be found under the head of “ appeals” 
that throws additional light on the true intent and meaning of article 
555 touching the expression therein ‘‘ that judgment shall be consid- 
ered as having effect only from the last day of the term.” 

It is article 575, one clause of which provides (quoting): ‘* That in 
the country parishes no execution shall issue in cases where an appeal 
hes until ten days after the adjournment of the court by which the 
judgment was rendered, within which delay a party may take a sus- 
pensive appeal.” 

When we consider that in other articles the judgment when ren- 
dered is termed a definitive or final judgment, that it constitutes res 
adjudicata between the parties, and moreover construe all the articles 
together including the one last quoted (575), the conclusion is inevit- 
able that nothing was meant by article 555 other than that the judg- 
ment did not become executory, and its payment could not be enforced 
until the time stated; and that the two articles taken together relate 
exclusively to the execution of judgments and appeals therefrom ; 
and were designed to make ample provision for suspensive appeals 
and to facilitate the exercise of the right of appeal, by together de- 

claring appealable judgments inexigible not only until the iast day of 
the term but for ten days thereafter. It is to be noted moreover 
that with regard to devolutive appeals, the right of appeal is for 
one year, not from the last day of the term, but “from the day the 
final judgment was rendered.” 

In appealable cases, a suspensive appeal renders the judgment ap- 
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pealed from as ineffectual and inoperative during the pendency of the 
appeal and until affirmed by the appellate court as the temporary 
suspension provided by art. 555 C. P., from the date of its rendition 
till the last day of the term, yet no one would seriously contend during 
that period of suspension—often lasting for years—that its recordation 
during that term would be without force and effect. 

Yet there is just as much reason to declare it inoperative for the one 
period as the other. 

There is another consideration that is strongly confirmatory of these 
views and favors the conclusion that Article 555, C. P., in no manner 
wffeets the question of judicial mortgages, but that that question is en- 
tirely regulated by the provisions of the Civil Code. It is this: 

In all sales under execution of judgments, the recorder of the parish 
is required to furnish the sheriff a certificate of mortgages; the object 
of which is to show what incumbrances are on the property, to estab- 
lish the rank of the mortgages and privileges, and to regulate the dis- 
tribution of the proceeds of sale. Of course this officer makes out the 
certificate from the mortgage book in his office; that alone is relied on 
for information. 

Now if the rank of the judicial mortgages was not to be determined 
solely by the respective dates of the record of the judgments, then the 
certificate furnished would be caleulated to mislead and deceive. In 
fact according to the theory of the intervenors’ counsel, the certificate 
thus made out from the mortgage record would be false on the face of 
it, and that the recorder at least so far as relates to judicial mortgages 
should not have consulted his record, but should have examined the 
records of the court rendering the judgment to ascertain the last day 
of the term thereof, and be controlled by the knowledge thus derived 
in making out his certificate! It might happen that the judgment un- 
der which the property is being sold was rendered in a distant parish 
from the place of sale, and then the officer would have to search the 
court records of that parish to discover the vital fact that was to guide 
him in making out his mortgage certificate. And sometimes it might 
be the case that the judgments were rendered in several parishes, 
and then investigations would have to be made in the court records 
of all these parishes to obtain the requisite information for a mortgage 
certificate ! 

It is needless to say that the law imposes no such unreasonable and 
hereulean tasks upon the recorders. They are required to make out 
their mortgage certificates from the mortgage records in their offices, 
and this requirement is essentially a legal declaration that the amount 
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of judicial mortgages, the rank of snch mortgages, their respective 
dates, and everything relating to them is to be estabiished by such 
records and they alone are to be consulted. 

Our conclusion is that the judicial mortgages of the plaintiffs became 
operative from the date of the incription of their judgments in the 
mortgage book—the 3d of April, 1883—and that they prime the mort- 
gage of the intervenors inscribed on the 20th of the same month and 
year. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court, in so far as it decrees that the judicial mortgages of 
the plaintiffs and intervenors operated concurrently on the property 
subject to the mortgages or its proceeds, be annulled, avoided and re- 
versed ; and it is now ordered, adjudged and decreed that the judicial 
mortgages of the plaintiffs have precedence over that of the interve- 
nors, and that the plaintiffs are to be first paid out of the proceeds of 
the same, that the intervenors pay costs of their intervention in both 
courts, and that the judgment in other respects be affirmed. 





CONCURRING OPINION. 

FENNER, J. I do not consider that Art. 555 of the Code of Practice, 
has any application. Its sole and avowed object is to regulate the 
effect of judgments. 

Now, in many States of the Union and formerly in this State, it was 
one of the effects of a judgment that, from its simple entry on the 
docket of the court, it operated a lien or mortgage upon the property 
of the debtor. If that were still the case, there would be less difficulty 
in holding that Art. 555 would defeat such effect until the last day of 
the term. But the Code of Practice has obliterated this as an effect of 
judgments, by declaring that “ they shall not hereafter affect the prop- 
erty of the person against whom such judgments were rendered, all 
laws to the contrary notwithstanding. Such judgments must be re- 
corded at the office of mortgages, in order to give the party a judicial 
mortgage, pursuant to the provisions of the law.” Art. 545. 

The “ provisions of law” referred to are those found in the Civil 
Code, which are thus recognized and adopted by the Code of Practice, 
except that the latter controls and corrects the loose language of Art. 
3321, which says that “the judicial mortgage is that resulting from 
judgments,” ete , because the Code of Practice expressly declares that 
no such mortgage shall result from judgments. 

Reading Art. 545, C. P. and Arts. 3321 and 3322, C. C. together, the 
clear and obvious meaning is that a judicial mortgage is that resulting 
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from the recording of a judgment, and *‘takes effect from the day on 
which the judgment is recorded in the manner hereafter directed.” 

Now, plaintiffs present here a judgment for money, rendered and 
signed by the judge and recorded in the manner directed by law on 
April 3, 1888, and he claims that a judicial mortgage resulted from that 
record and took effect from the day of record. 

Intervenors say: ‘No; under Art. 555, C. P., the judgment must be 
considered as having effect only from the last day of the term. and 
therefure your mortgage takes effect, not from the date of record as 
expressly directed by Art. 3322, C. C., but only from the last day of 
the term of the court; and inasmuch as our judgment, though only 
recorded on April 20, 1883, took effect concurrently with yours, our 
judicial mortgage is equally concurrent with yours.” 

This contention of intervenors would introduce an element of uncer- 
tainty and confusion in our mortgage records utterly hostile to the 
whole spirit and intention of our legislation on that subject. 

With regard to the rank of mortgages resulting from the inscription 
of country judgments, the examiner could no longer be guided by the 
plain land mark set by the Code of the date of record, but would be 
sent under a roving commission to ascertain what was the last day of 
the term of court at which the judgment was rendered. Such inscriptions 
are often made in parishes distant from that where the judgment was 
rendered. They last for ten years and may be indefinitely prolonged 
by re-inscription. Thus, a party in the parish of Plaquemines finding 
an inscription of a judgment rendered twenty years ago in the parish 
of Ouachita might be confronted with the necessity of ascertaining 
what was the last day of the term at which it was rendered. 

This, in my judgment, is utterly untenable, and the plain alternative 
presented is, either that the inscriptions of these judgments took effect 
from their respective dates, or they did not take effect at all; and the 
recorder erred in admitting them to record without a certification that 
the term of court had expired, which, under intervenors’ theory, could 
alone give effect to the judgment and, as an inevitable corrollary, to 
its inscription. 

Now, although Art. 555 is an original article of the Code of Practice, 
it is not disputed that under the express authority of Art. 546, C. P., 
judgments in the country parishes have been habitually signed and 
recorded before the last day of the term, as was done by all parties in 
this very case, and our jurisprudence furnishes no precedent of any 
question having ever been raised as to such inscriptions taking effect 
from the date when made according to the express provision of Art. 
3322, C. C. 
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The plain solution of these difficulties is found in the proposition 
that the validity and effect of the inscription of judgments are gov- 
erned, not by the Code of Practice, but by the Civil Code; and that, 
under the latter, we are not concerned with any questions concerning 
the effect of judgments or when they have effect, but simply with the 
inquiry whether the judgment recorded existed asa final judgment 
within the meaning of C. C., art. 3321; for, if it did so erist, whatever 
its effects, the record thereof, under the unambiguous language of the 
code, created a judicial mortgage effective from the date of inscription. 

Art. 555, C. P., must be construed with other articles in the same 
section, and the language thereof, that “ judgments shall be consid 
ered as having effect only from the last day of the term,” finds impor- 
tant limitations. 

Thus, under art. 546, the judgment was properly and validly signed 
by the judge before the expiration of the term; under art. 539, it was 
a definitive or tinal judgment; under articles 547 and 558, the judge 
could not, in any manner, alter or amend it; and under art. 548 it had 
become the property of the party in whose favor it was rendered and 
entirely beyond the control of the judge. 

It follows that, notwithstanding the language of art. 555, the judg- 
ment did have many and most important effects from the moment of 
signature; and, in my opinion, it had all the effect necessary to con- 
stitute it a final judgment within the meaning of the Civil Code, enti- 
tled to be recorded and to operate as a judicial mortgage from the date 
of inscription. 

I am satisfied that Art. 555 refers to effects independent of, and sub- 
sequent to, the creation and existence of the judgment, and that those 
effects alone, such as execution, delays for appeal, etc., are deferred to 
the last day of the term. 

While this construction gives advantage to the diligent or fortunate 
suitor, such advantage is not hostile to the spirit of the law. The op- 
posite construction gives advantage to the fraudulent debtor, who, 
after condemnation by final judgment, would be left a considerable 
period, during which he might dispose of or establish mortgages on his 
property, while the hands of his judgment creditor would be tied. I 
think he gets a sufficient advantage in the postponement of the execu- 
tion, and, until the law-maker repeals or amends the present articles 
of the Civil Code, I shall not consent to its extension. 

While it is true that, in case of conflict between the Civil Code and 
Code of Practice, the latter prevails; yet the two must be reconciled 
when possible, and only in case of irreconcilable conflict would any 
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court be justified in disregarding unambiguous provisions of the Civil 
Code. 
I, therefore, concur in the decree. 





DISSENTING OPINION. 

Pocuk, J. At the April term of 1883 of the district court of De- 
Soto plaintiffs and intervenors respectively obtained moneyed judg- 
ments against the defendant Walker. 

Plaintiffs’ judgments were rendered, signed and recorded in the 
mortgage office on the 3d of April, and the judgment in favor of in- 
tervenors was rendered, signed and recorded on the 20th of the same 
month. That term of the court was adjourned on the 2d of May fol- 
lowing. 

Plaintifts claim priority of mortgage because the judicial mortgage 
should date from the day of inseription of their judgments. Inter- 
venors contend that the respective mortgages resulting from the judg- 
ments thus rendered are concurrent, because the effect of the judg- 
ments only began from the last day of the term, or from the 2d of 
May, 1883. 

The latter views were sustained by the district judge. 

That contention finds ample support in article 555 of the Code of 
Practice, which reads as follows: “ All judgments rendered, except in 
the first judicial district, shall be considered as having effect only 
from the last day of the term, whatever may be the day on which 
they shall have been signed.” 

Under the very terms of the article, if read in the judicial mortgage 
under discussion, it is certain and clear that judgments rendered by 
the district court of DeSoto at that term could have had no effect be- 
fore the 2d day of May, which was the last day of that term, whatever 
be the day on which they had been respectively signed, in other words; 
that a judgment signed on the 3d of April, as well as that which was 
signed on the 20th following, should both be considered as having ef- 
fect only from the 2d of May following. 

It is not disputed that the article 555 applies to all parishes in the 
State except the parish of Orleans. 

But it is argued that the article of the Code of Practice cannot have 
the effect of determining rights, but merely of establishing rules of 
procedurc, and that the case falls under the provisions of article 3329 
of the Civil Code, which reads : 

‘“‘Among creditors, the mortgage, whether conventional, legal or 
judicial, has force only from the time of recording in the manner here- 
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after directed.” And it is contended that, as the two provisions are 
conflicting, the article of the Code, which is intended to create a right, 
must have precedence over the Code of Practice, which treats only of 
rules. 

But the whole sbject of judgments as to the manner of obtaining, 
rendering, signing, executing, and in other respects, of controlling 
them, is confessedly a question of procedure, which our law has prop- 
erly and logically relegated to the Code of Practice: hence the ques- 
tion of regulating the effect of judgments most undoubtedly falls 
within its province. 

Now, article 3321 of the Civil Code defines the judicial mortgage as 
one “resulting from a judgment.” But the definition of a judgment 
must be looked for in the Code of Practice, and to that Code also must 
inquiry be directed to discover the mode by which a judgment may 
become, or operate as, a judicial mortgage. Hence, article 545 Code 
of Practice, provides: “Such judgments must be recorded at the 
office of mortgages, in order to give the party a judicial mortgage 
pursuant to the provisions of the law.” The first part of the article 
contemplates that, without the formality of recording, the judgment 
shall not affect the property of the party cast. Article 3323 Civil Code 
is to the same effect. 

The consequence of operating as a mortgage is, therefore, one of the 
first effects, if not the most important, which the Code attributes to a 

judgment. Then comes the provision that judgments shall have no 
effect in certain parishes before the last day of the term of the court 
at which they shall have been rendered, without regard to the day on 
which they shall have been signed. How then can it be logically argued 
that, notwithstanding such a direct prohibition, judgments may have 
the most important legal effect before the period of gestation deter- 
mined by the law itself. 

Article 3329 and others of the Civil Code contain no provision neces- 
sarily conflicting with the rule settled in the Code of Practice. The 
object of Art. 3329, as indicated by the title of the section in which it 
is contained, is to determine the ‘‘rank in which mortgages stand with 
respect to each other,” and to that end it provides that all mortgages 
shall have force as among creditors only from the time of recording the 
same. But nothing in that article, and no other language in the Code, 
can be construed as fixing the time at which a judgment must be re- 
corded, or the juncture at which a judgment takes effect. That rule 
has been left to, and can only be found in, the Code of Practice. It is 
there declared that in certain parishes the judgment can have no legal 
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effect before the last day of the term, and logically one of the effects 
contemplated by the law-maker must have been that which results 
from the recordation of the judgment. 

While the article does not in terms forbid the act of recording the 
judgment before the last day of the term, it unmistakably means that 
no legal effect can flow from such recordation before that day, and that 
is the time of recording which the Civil Code contemplates ; it does not 
refer to an idle or too hasty recordation, but to a legal formality, fol- 
lowed by legal effects. Hence, the two articles are not antagonistic, 
but they harmonize ; the one fixing the rule, the other applying legal 
consequences thereto. Hence it is that in construing other laws which 
have certain effects to be determined by the finality of judgments, the 
Court has held that, in the country parishes, judgments were not final 
in that sense before the last day of the term at which they were ren- 
dered. 

In the case of Broussard vs. Dupré, 29 Ann. 518, where the Court 
had to determine, in a suit to revive a judgment, the period at which 
the prescription of ten years should begin to run, held that it must be 
computed from the last day of the term and not from the date of the 
signature of the judgment. The Court said: ‘‘ But the general provi- 
sion that all judgments rendered in the courts of this State, other than 
those of the first judicial district, take effect only from the last day of 
the term of the court at which they are rendered, fixes the time when 
the judgment is complete and indicates the starting point when pre- 
scription begins to run against them.” 

The same views prevailed in the case of Boyd vs. LaBranche, 35 
Ann. 285. Any other construction is equivalent to a declaration that 
a statute which in terms provides that certain judgments shall have no 
effect before a specified time, really means that they may have certain 
effects before that time. Such a doctrine clashes with the familiar rule 
that ‘“‘a construction which would render useless important expres- 
sions of the law cannot be adopted ; effect must be given to them all if 
possible.” 9 M. 635; 4 N.S. 322, 380; 2 R. 236; 3 L. 365; 16 L. 577; 
14 Ann. 419. 

Article 546 of the Code of Practice may also be invoked as authority 
for the contention that all judgments rendered in the country parishes 
at the same term must be understood as standing on the same footing 
as regards their legal and practical effect; it reads: “‘The judge 
must sign all definitive or final judgments rendered by him, but he 
shall not do so until three judicial days have elapsed, to be computed 
from thé day when such judgments were given; provided that here- 
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after (exeept in the parish of Orleans) all motions for new trials in 
causes, shall be made and determined, and all final judgments signed 
before the adjournment of the court for the term at which such causes 
were tried, and whether those judicial days shall have elapsed or not.” 


No other conclusion can be drawn from a proper construction of the 
several articles in our Code of Practice bearing on the questicn than 
that in country parishes, the corresponding effect of all judgments 
must be tested by considering the term at which they were rendered 
and signed, and not the particular day on which they may have been 
signed. 

To reach any other conclusion is equivalent to an entire alteration 
of article 555 and other articles of the Code of Practice. 

After a most laborious search, embracing an examination of every 
volume of our reports, | have been unable to find any case involving 
the proper construction of the article 555 of the Code of Practice, save 
and except the two cases hereinbefore referred to; from the 29th and 
35th Annuals. 

A careful perusal of these two decisions will show that the clear 
doctrine therein announced singularly clashes with the views of the 
majority of my associates in the instant case. 

In the first of these cases, Broussard vs. Dupre, 29th Ann. 578, 
Chief Justice Manning, as the organ of the court, uses the following 
emphatic language: ‘“‘ Judgments rendered in the courts of the country 
parishes have effect only from the last day of the term, whatever may 
be the day on which they shall have been signed. C. P. art. 555. 

“The prescription of ten years will not apply to this suit for re- 
vival, unless the time be reckoned from the day when the judgment 
was signed. The defendant urges that the day when it was signed is 
the day of its rendition, but that is obvionsly inaccurate, because a 
judgment is rendered always be‘ore it is signed, and in some of the 
country parishes the excellent practice prevailed and now prevails of 
signing all judgments rendered during the term on the last day thereof 
and not before. 

“The judgment of 1567 had effect only on and from the 18th of 
February of that year (the last day of the term). It could not have 
been used as a judgment until that time, and that must be the day 
when it commenced its existence, so to speak, as a judgment.” 

Had the conrt conceived the idea that the registry of the judgment 
at any time before the last day of the term, would have fixed the date 
of the judicial mortgage as taking effect on that day, it would cer- 
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} tainly not have said that the judgment could not be used before the 
last day of the term, as a judgment. 

The same views prevailed in the case of Boyd vs. LaBranche, 35 
Ann. 285. 

I feel justified in maintaining that the interpretation thus given to 
the article of the Code, coupled with the plain language of its pro- 
visions, has acquired the force of the rule of ‘‘ stare decisis.” 

I suggest that the argument resting on the inconvenience of the law 
cannot be invoked to defeat its plain and unambiguous meaning. 

The construction herein adopted opens the door to wrongs of greater 
consequence than the inconveniences sought to be averted. 

It places within the reach of an insolvent debtor, who is sued at the 
sume term of the court by several creditors, the means of giving an 
undue preference to one or more of them by confessing judgment in 
their favor, and refusing the like advantage to others, whereas a dif- 
ferent construction would cure the evil, by placing all the judgments 
rendered at the same term on the same footing. 

The judge himself who may desire to favor one or more of several 
litigants suing an insolvent debtor, may accomplish the mischief by 
signing some judgments at the expiration of the three judicial days, 
and by withholding his signature of the others until the last day of 
term. 

I therefore dissent from the opinion and decree of the majority in 
this case. 


Bermudez, C. J., concurs in this dissenting opinion. 





No. 9739. 
JoHN A. Morris ET AL. Vs. J. L. LALAURIE ET ALS. 


1. In all judicial partitions by licitation. or in kind, the liens, privileges and mortgages, 
such as are established by the Civil Code, which are recorded against the share of one 
of the co proprietors or co-heirs, by the mere fact of the partition, attach to the share 
of property or proceeds allotted to him, and are of right dissolved as to the shares of 
the other heirs or co-proprietors . 

2. The foregoing rule is inapplicable to a licitation of property held in joint ownership 
when it is adjudictated to a party having previously no interest in it. Such an adjudi- 
cation is not in legal intendment a partition, but a sale, and does not affect the rights of 
the mortgage creditors. 

3. Taxes are not debts in the ordinary acceptation of the term, but contributions required 

of theicitizen for the support of the government, and their assessment does not consti- 

tute a technical judgment, against which set off can be pleaded ; nor are they contracts 
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between party and party, either express or implied. The assessment and collection of 
taxes is a legal proceeding, but not judicial process. 


All licenses or taxes assessed in the years 1870 and 1877 inclusive are a lien and privilege 
on the property of the person assessed, ‘‘any alienation thereof or incumbrance thereon 


notwithstanding,” until some are paid; and shall be paid ‘‘ by preference to all mort- 
gazes and incumbrances.” 

A sale of property, against which liens, privileges and mortgages exist and are re- 
corded in favor of the State for taxes or licenses, remain undisturbed thereby, and are 


not extinguished against the property, and not transfe. red to the proceeds of sale. This 


is true, whether it be a judicial sale or extra-judicial. 


PPEAL from the Civil District Court for the Parish of Orleans. 


a Monroe, J. 


W. S. Benedict and Henry Renshaw for Plaintiff and Appellant: 


In partitions by judicial sale, any one interested in giving or receiving a clear title, or 
in having the proceeds distributed, may have the property freed from incumbrances, 
and the mortgages referred to proceeds. 35 Ann. 528, 531. 

By such sale the property passes disincumbered and mortgages are transferred to pro. 
ceeds, 37 Aun. 321; 28 Ann. 714. 

Such sale shifts the liens or mortgages from the property to its proceeds. 27 Ann. 127. 
Purchaser cannot be compelled to pay the price before he is tendered an unincumbered 
title. 27 Ann. 127. 

In judicial partitions in kind, the mortgages, liens and privileges against one of the co- 
proprietors attach to his share and cease to attach tothe shares of the others, C. C. 
Art. 1338. 

Asacorollary from the above, such mortgages, liens and privileges should, in partition 
by sale, attach to respective shares in proceeds. See in this connection 38 Ann. 108. 

In succession partitions by sale, the property passes free from mortgages a ffecting 
shares of co-proprietors, and such mortgages are transferred to shares of the latter in 
the proceeds. 38 Ana. 108, and authorities there cited. 

The same rule applies to partitions between major co-proprietors by judicial sale, as to 
partition of successions. 38 Ann. 108, 109; C. C. 1290. 

A succession partition by sale frees the property from tax privileges, and such privi- 
leges attach to proceeds. 33 Ann. 260. In this connection see 30 Ann. 1261; 23 Ann. 298. 


. An adjudicatee at judicial sale, desiring a clear title, may call on those asserting rights 


on the property, to settle their claims contradictorily with each other. 35 Ann. 759. 


M. J. Cunningham, Attorney General, for the State, Appellee: 


Recorders, sheriffs, notaries public and other persons authorized to convey real estate 
by public act, are prohibited from passing or executing any act of sale or alienation 
whatever until the taxes due on the property sold or alienated have been first paid, to be 
shown by the tax collector's receipt or certificate to that purpose. R. S. sections 3615, 
2616, 3620, 3621; sections 37 and 102 of Act 96 of 1877; sections 69, 70 and 71 of Act 96 of 
1882; sections 74, 75 and 76 of Act 98 of 1886. 

A violation of this law is denounced as a misdemeanor, and subjects the officer offend- 
ing to a severe penalty. Authorities cited in No. 1. 

No sale or other alienation of property can affect the taxes assessed thereon; but it may 

still be seized, advertised and sold as the property of the taxpayer to whom assessed, 


to enforce payment of delinquent taxes. Section 52 of Act 77 of 1880; sec. 66 of Act 96 
of 1882. 
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4. The ordinance for the relief of delinquent taxpayers in the Constitutiun of 1879, and the 

Acts of the Legislature passed subsequently to carry this ordinance into effect, have 

given a fixed status to properties upon which taxes prior to December 31, 1879, are due. 

This class of property is subject to sale under Act 82 of 1884, and the rights of the State 

therein conferred cannot be impaired by proceedings in the courts which involve no 

question subject to judicial determination. 

An order of court erasing and canceling the tax liens and privileges in favor of the 

State and transferring them to the proceeds of sale of the property, would change exist- 

ing methods prescribed by the legislative power for the collection of the revenues of 

government. Such an order would be violative of Article 15 of the Constitution. 

6. When, in a rule to secure the erasure and cancellation of tax liens and transferring the 
rights of the State to the proceeds of the sale of the property, the mover does not allege 
the unconstitutionality of the tax, the invalidity of its levy, or an illegality in the mede 
of procedure, no question is presented for judicial determination. In the absence of any 
such allegation, any interference on the part of the judiciary with tax measures or pro- 
cesses would be an usurpation of the functions of a co-ordinate department of the gov- 


uw 
. 


ernment. 

7. Any statute tending to insure the collection of the public revenues should be rigidly 
upheld and full effect given to its provisions. Cooley's Constitutional Limitations, p. 
70; 46 Wis. 175; 37 Ib. 75; 42 Ib. 502, 527; 43 Ib. 48, 55; 45 Ib. 519. 

8. Courts should rather assist in removing the obstructions which clog the wheels of 
government than interpose delays and obstacles which impede the collection of her 


revenues. 
9. Those provisions of the Civil Code under which privileges and mortgages are cancelled 
and transferred to the proceeds by succession, judicial and partition sales, only affect 
the privileges and mortgages treated of in the code. 
10. They are private laws, and do not affect or have reference to taxes or the mortgages 


and privileges securing them. 
ll. Tax mortgages and privileges are established, regulated and controlled by the revenue 
laws exclusively. They are unknown to the code, and in no manner affected by its pro- 


visions. 
12. Privileges and mortgages affecting an entire property are not cancelled and transferred 
to the proceeds of the sale of such property made to effect a partition among co-propri- 


etors. 


F. 0. Zacharie, Amicus Curie, on the side of the State. 


The opinion of the Court was delivered by 

Watkins, J. Undera decree of this court in John A. Morris et al. vs. 
J. L. Lalaurie consolidated with J. L. Lalaurie vs. John A. Morris, 34 
Ann. 204, two pieces of improved real estate in this city were sold on 
the 11th of April, 1882, by the sheriff at public anction in block, and 
same were adjudicated to Andrew J. Murphy for $5,600, upon the fol- 
lowing terms of credit, viz: one-third cash, and the remainder on a 
credit of one and two years. 

That decree recited “‘that from the proceeds after deducting costs, 
charges and taxes, there shall be paid to Alfred Marchand one-third ; 
to the Factors and Traders’ Insurance Company, one-third, and the 

4 
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remaining one-third to J. L. Lalaurie,” with the reservation to John A. 
Morris of certain mortgage rights. 

This sale was made in order to effect a partition among the co-pro- 
prietors, by licitation, the property not being susceptible of division in 
kind. 

The certificate of mortgages discloses the existence of a large num- 
ber of judicial mortgages and liens, privileges and tax mortgages, in 
favor of the State and city of New Orleans, recorded against said prop- 
erty, and at various dates during the years 1870, 1872, 1873, 1874, 1875, 
1876 and 1877, and aggregating large amounts, more than $2000 to the 
State and $20,000 to Widow Mary Murphy—and she had no interest in 
the property. 

Andrew J. Murphy, as purchaser, took a rule on the parties in inter- 
est to show cause why all of said liens, privileges and mortgages should 
not be cancelled and erased, and same relegated to the proceeds of sale. 

For some cause it was abandoned and the present one was taken by 
Alfred Marchand, one of the original co-proprietors, on the ‘State of 
Louisiana, D. Pochelu, Madame Bougére and Mrs. Mary Murphy, to 
same effect. 

On the trial, judgment of uon-suit was entered in respect to city 
taxes without objection, and was made absolute in respect to the re- 
spective mortgages of John A. Morris, Madame Bougére, D. Pochelu, 
and Mrs. Mary Murphy; but it was discharged and disallowed in re- 
spect to inscriptions of liens, privileges and mortgages in favor of the 
State, during the years enumerated, in the mortgage certificate. 

From this judgment, plaintiff in the rule alone appeals. 

The only question presented for our consideration and determination 
is whether this partition sale had the legal effect of discharging the 
liens, privileges and mortgages in favor of the State for taxes, and 
transferred them to the proceeds of sale. 


The answer of the Attorney General affirms that no sale, pledge, 
alienation, or incumbrance on real property, can affect the State taxes 
assessed against the same; and that same may be lawfully seized and 
sold in satisfaction thereof, notwithstanding any alienation of same, or 
prior incumbrance thereon. 

I, 


We will argue this question on the hypothesis that all the proceeds 
yielded at the sale were cash, though, in point of fact, only one-third 
of $5,600 was paid in cash. 

The various decisions cited as bearing on the question, are neces- 
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sarily predicated on R. C. C. 1338, 1290 and 1383, and are controlled 
by them. 

It is provided by R. C. C. 1388: “In all judicial-partitions, when 
the property is divided in kind, the mortgages, liens and privileges 
against one of the co-proprietors shall, by the mere fact of the parti- 
tion, attach to the shares allotted to him by his co-proprietors,” etc. 

It is provided by R. C. C. 1383: ‘ The heir to whose share an im- 
movable, or some other thing liable to be mortgaged, has fallen, is not 
bound by the mortgages which his co-heirs may have given on their indi- 
vidual shares of the same, previous to the partition; and these mort- 
gages are dissolved of right, except upon the property which falls to the 
heirs who have given the mortgages.” 

It is provided by R. C. C. 1290: ‘All rules established in the pres- 
ent chapter * * are applicable to partitions between co-proprietors 
of the same thing,” ete. 

These principles were recognized in Beltran vs. Gauthreaux, 38 Ann. 
106, and those previously announced in 33 Ann. 53, Life Association 
vs. Hall, and 35 Ann. 531, Bayhi vs. Bayhi, were affirmed. 

It is also declared that a partition by licitation has the same effect, 
and that ‘mortgages should attach to the share of the proceeds com- 
ing to the co-proprietor liable for the same.” 

We do not understand these decisions as going to the extent of de- 
claring that a judicial sale for the purpose of partitioning real property 
of co-heirs or co-proprietors could discharge judicial or other mort- 
gages resting upon the entire property in favor of some third person. 

It has frequently been held that though a probate sale, made in pur- 
suance of an order of court, discharges the mortgages granted by the 
deceased, yet it does not affect those with which the property was bur- 
thened when it came into his possession. 6 N.S. 386; 5 La.470; 9 La. 
12; 3 R.5; 11 Ann. 383; 29 Ann. 385. 

The provisions of Sec. 2 of Act No. 71 of 1843, are literally incorpo- 
rated into, and constitute R. C. C. 1338. 

Long before its incorporation into the Civil Code in its revision in 
1870, this statute had passed under judicial interpretation by this 
Court. 

In Lecarpentier vs. Lecarpentier, 5 Ann. 497, it was said: “‘ The act 
of 1843, relied on by the plaintiffs, is not applicable to licitations under 
which the property is adjudicated to a party having previously no inter- 
est init. Such an adjudication is not, in legal intendment, a partition. It 
isa sale, and does not affect the rights of mortgage creditors. 
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“Any intimation of this Court to the contrary must have originated 
in a misreading of the Act of 1843.” 

A sheriff’s sale does not discharge a special mortgage recorded 
against the property sold, unless the amount of the bid exceed it in 
amount. C. P. 706. 

A sheriff’s sale under fi. fa. is always made subject to legal and judi- 
cial mortgages. C. P.710; 5 Ann. 736. 

All judicial sales are made in pursuance of special laws, and can 
have no other force or effect than are thereby given to them. 


Il. 


But, conceding for the argument, that the effect, claimed by the 
plaintiff in the rule, can be given to the alleged partition sale—can it 
be argued therefrom that it likewise discharged the State’s liens, privi- 
leges and mortgages to secure the payment of delinquent taxes of the 
years 1870 to 1877, inclusive ? 

The recordation of such liens, privileges and mortgages, and the en- 
forcement thereof must, of necessity, be controlled by the revenue stat- 
utes in force at the date of assessment thereof and the miscellaneous 
ordinances for the relief of delinquent taxpayers and statutes enacted 
in conformity thereto. Act 98 of 1882 and Act 82 of 1884; State ex rel. 
Taylor vs. Houston, 37 Ann. 56. 

Counsel for plaintiff relies mainly on Succession of J. W. Zacharie, 
30 Ann. 1260, and Succession of Dupuy, 33 Ann. 256. 

The Court said in the former case: ‘‘The property on which were 
assessed the taxes, the amount of which is claimed by the city, has 
been sold under orders of the Second District Court, and it is clear that 
any right which it may have had on said property was transferred from 
it to the proceeds of the sale.” 

Of that decision it is sufficient to say that the sale in question was 
made in that succession; and the city opposed the executor’s account, 
‘‘for the reason that he refused to class it as a creditor of the succes- 
sion for the taxes of 1860 to 1877.” 

Of the decision in the latter, much the same may be said. The city 
opposed an account in that succession upon the same ground. The 
Court said: ‘‘ When the sale took place the privilege attached to the 
proceeds and was the first privilege thereon, and the city had a legal 
right to claim taxes out of these proceeds and enforce. her privilege 
therefor by such direct proceedings as was instituted in this case.” 

Neither the State nor its officers were parties to either of those pro- 
ceedings, and whatever may be said of their force and effect as to the 
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taxes of the municipal corporation consenting thereto, those cases can- 
not conclude the right of the State when she appears in court and as- 
serts her rights, contradictorily, resisting a like claim by her citizens. 

It is true that R. C. C. 1338 employs the phrase “the mortgages, liens 
und privileges ;” but it is fair to assume that the mortgages, liens and 
privileges recognized and established by that Code, alone, were in con- 
templation of it. 

They are merely securities for debts and accessories to principal con- 
tracts. R. C. C. 3278, 3284. They ‘can be claimed only for those debts 
to which they are expressly granted in this Code.” R.C.C. 3185, 

Their effect cannot be extended to any cases not therein enumerated 
by inference or comparison. 


In City of Shreveport vs. Gregg & Ford, 28 Ann. 836, it was held: 
“It is correctly contended on behalf of the plaintiff, that taxes are not 
debts in the ordinary sense of the word, but contributions required of 
the citizen for the support of the government, and without which it 
could not be supported, and they cannot be seized, sold or compensa- 
ted.” 26 Ann. 694, Geren vs. Gruber. 

Cooley on Taxation says: ‘‘ Taxes are not debts in the ordinary sense 
of the term, and their allowance will in general depend on the reme- 
dies which are given by statute for their enforcement. ° ° ° 

‘Taxes are not demands against which a set-off is admissible; their 
assessment does not constitute a technical judgment; nor are they con- 
tracts between party and party, either express or implied; but they are 
the positive acts of the government through its various agents, binding 
upon the inhabitants, and to the making and enforcing of which their 
personal consent, individually, is not required.” 30 Ann. 541, City vs. 
Davidson; 36 Ann. 436, City vs. Waterworks. 

In Union Towboat Company vs. Bordelon, 7 Ann. 192, it was held: 
“It is true, as contended, that the tunctions of one department of gov- 
ernment are kept distinct, and the executive cannot divest judicial 
process. But the assessment of taxable property and the collection of 
taxes are legal proceedings, or process but not judicial proceedings, or 
process. If these proceedings take place illegally * * * then the 
functions of the judiciary may be invoked, but not otherwise.” 


Il. 


Since the line of demarkation has been clearly drawn between debts 
and taxes and privileges and mortgages, therefore, it were well to ex- 
amine the revenue laws under which the taxes under consideration 
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were assessed, and ascertain their requirements in regard to their pre- 
servation and enforcement. 

Section 38 of Act 114 of 1869, declares: ‘That all licenses and 
taxes assessed by law on the property of any person, firm, company or 
corporation, are hereby declared a lien and privilege on the real prop- 
erty of such person, firm or corporation for his or their entire tax, any 
alienation thereof or any incumbrance thereon notwithstanding; and 
shall exist in favor of the State and parish for the amount of taxes as- 
sessed, and shall be paid by preference to all mortgages and incumbrances.” 

Section 37 of Act 42 of 1871, is couched in even stronger terms. It 
includes, ‘movable and immovable property,” and confers a lien and 
privilege for the “entire license or tax,” and continues same in force 
‘until same be fully paid,” not alone in respect to the licenses and taxes, 
but likewise “ penalties and costs and charges.” 

This revenue law remained in full force, and the taxes of all the in- 


termediate years were assessed in pursuance thereof until the 20th of 


April, 1877, when Act 96 of that year went into operation. 

Section 36 of that Act provides: ‘‘ That from the filing of the as- 
sessment rolls in the office of the recorder, as provided in this act, the 
property therein mentioned shall be affected with a lien, privilege and 
right of pledge, which shall rank all other privileges and exist without 
JSurther registering until the payment of the tax * * provided that the 
privilege and right of pledge be not considered as lasting a longer 
period than three years.” 

The eftect of these statutes has been interpreted by the ordinance 
for the relief of delinquent taxpayers. 


It declares that in the event the taxes and licenses due the State 
prior to the Ist of January, 1879, are not fully paid by the Ist day 
of January, 1881, ‘“‘the interest, penalties, costs, fees and charges 
hereinbefore recited, shall revive and attach to the property upon which 
the taxes and licenses are due, and such property shall then be sold in the 
manner provided by law, and the title to the purchaser shall be full and 
complete.” 

To put this ordinance in force, Act 98 of 1882, was enacted. 

Section 1 declares: ‘‘ That it shall be the mandatory and impera- 
tive duty of each tax collector in the city of New Orleans, and of each 
sheriff and ez officio tax collector throughout the State, * * within 
four months after said promulgation, to advertise for sale * * all 
property upon which any taxes due to the State of Louisiana or to any 
parish, prior to January 1, 1880, remain unpaid or unsettled by partial 
payment,” ete. 
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Section 1 of Act 82 of 1884, is couched in similar language. 

From these express and unambiguous statutory provisions, there can 
be no reasonable doubt of the legislative intention in their enactment. 
They were intended for the sole purpose of enforcing the faithful and 
certain collection of the State’s revenues; and in order to accomplish this 
result, the law declared that the lien and privilege of the State for taxes 
should rank and prime any and all other liens, privileges and wort- 
gages, and that same should adhere to the property assessed for the 
entire license or tax of the person assessed, any alienations thereof or 
incumbrances thereon notwithstanding. 

We are, therefore, clearly of opinion that the alleged partition sale 
did not have the effect of discharging from the property sold the lien, 
privilege or mortgage of the State for taxes assessed in either one of 
the years enumerated on the certificate of mortgages, and that same is 
entirely unaffected by the alienation thereof or the incumbrances 
thereon ; and that the property passed into the power and possession 
of the purchaser charged therewith, and also the penalties, charges 
and cost. 


Judgment affirmed. 


Poché, J. | coneur in the decree. 








No. 9785. 
BEULAH WEBB, WIFE, ET AL. VS. AMELIA KELLER BT AL. 


1. The fact that only one of the parties defendant, cited in an action to annul a probate sale 
of real estate—portions of which are in possession of various other defendants cited — 
has prosecuted his appeal, from an order obtained in open court, by him, at the same 
term at which final judgment was rendered against him, cannot be treated as invalidat- 
ing his appeal. Those who are not appellants are appellees; and such individual ap- 
vellant has the right to prosecute his appeal, which is regularly taken, notwithstanding 
his co-defendants—against whom judgments have been previously rendered—have not 
been formally cited, and have acquiesced therein. 

2. A motion to dismiss an appeal on account of informality in the bond, or order of appeal, 
or even the want of the latter, must be made at the term at which the appeal is made 
returnable, and within three judicial days after the record is filed. 

One filed within the time specified, and not disposed at that term, cannot be supplemented, 
at a subsequent term, by another motion to dismiss upon other grounds not enumerated 
in the one first filed. 


ON THE MERITS. 
1. If an universal legatee shall marry a second time, having children of a preceding mar- 
riage, he or she cannot, in any manner dispose of the property given or bequeathed to 
him or her by the deceased spouse. 
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The property becomes, by the second marriage, the property of the children of the preceding 6. & 
marriage and such legatee only retains its usufruct. ti 

2. The rulings of this Court in Bird vs. Snccession of Jones, 5 Ann. 644; Wells vs. Wells, pe 
30 Ann 936; Succession of Frazier, 35 Ann. 382; Succession of Townsend, 37 Ann. 408, 15 

and Succession of Townsend vs. Sykes, 38 Ann. 859, are unreservedly affirmed. 9 WV 

3. Mere illegality in the appointment of an administrator, executrix or undertator will not ix 
vitiate the acts done under it. The acts of an officer, in such case, are valid, although in 

he should have been illegally appointed. a 

4. It was discretionary with the probate judge, on the application of the executrix to cause p) 
the property ordered to be sold to be re-examined and re.appraised; as it may well be th 
that a former appraisement was excesive, or the value of it had diminished since it was 10. H 
made. u. = 

5. The purchaser at a sale, made at public auction, under an order made by a judge having 12. T 
jurisdiction of the succession, is not bound to look beyond such decree, in order to as- w 
certain its necessity. in 

He is bound only to ascertain that the judge had jurisdiction; and finding that he had, the 13. A 
truth of the record, in other respects, may be assumed. H 

6. Informalities in the appvintment of an undertutor, in the composition of a family meet- 14. A 
’ ing recommending a sale of succession property to pay the ancestor's debts, and in = 
which minors have a residuary interest; in the method of proving the existence of 1s, P 
debts of deceased to the judge granting the order of sale—and el other irregularities in * 
proceedings antecedent to and resulting in the probate sale, are prescribed by five years. 16. T 

R. C. C, 3543. S 

iv. F 

PPEAL from the Thirteenth District Court, Parish of St. Landry. c 
Hudspeth, J. A 
Se 18. N 

Kenneth Ballio for Plaintiffs and Appellees : tl 

1 A party who accepts the quality of universal legatee and that of executor conferred by 1%. V 
will, probates the will, and enters into possession of the property, and “‘ uses and treats a 

it as his own ;” he cannot long afterwards retract such acceptance, or set up the nullity n 

of the will or its probate or the proceedings carried thereunder. 28 Ann. 697; 31 Ann. 4 
552; 18 Ann. 141; 7 Ann. 617; 4 L. 61; 15 Ann. 529; 24 Ann. 301. 20. V 

2. Parties who claim title from such a person, or who set up such proceedings as a shield a1. A 
or protection to their title, are likewise estopped from setting up the nullity of the will 22. J 

or the proceedings carried thereunder. Louque p. 223, no. 20; 15*Ann. 684; 15 Ann. 531; 23. 7 

24 Ann. 301; Bigelow p. 244 et seq.; 5 R. 523; Bigelow p. 473. 8 

3. A willis revoked by the birth of a child subsequent to its date. C.C.1705. But the a. 3 
nullity is relative and can be waived, and the will ratified by heirs of age. h 

4. Where the husband, by his will, makes his wife universal legatee, and she accepts and L 
goes into possession of the property under the will, her paraphernal claims, if any she 25. J 
have against her husband's estate, will be lost by confuzion. 13 Ann. 52; C. ©, 2217; 3 tl 

L. 552; 4 R. 416. f 

5. Where a husband dies, leaving minor children and a widow, and a will making the P 
widow universal legatee, if the widow marries, the property devised to her by the will 3 
reverts and belongs to the children of the first marriage, and she will merely have the 0 
usufract of it. 12 Ann. 465; C. C. 1753; 10 Ann. 679. t 

6. The validity of a will and its probate cannot be collaterally questioned. 4. NS. 411; 1 


N. S. 178, 13 Ann. 117, 5 L. 337; 6 Ann. 446. 5 
The capacity of an executor or administrator, or other fiduciary cannot be questioned 4. J 
under a general denial or collaterally. 15 Ann. 27, 505; 5 Ann. 128, 598; 14 Ann. 706; 9 i 
D. 113; 13 Ann. 380; 25 Ann. 54; 30 Ann. 268; 32 Ann. 897; 28 Ann. 807; 26 Ann. 330; a. 4 
10 Ann. 496; 8 Ann. 35; Hen. p. 1152, no. 1. y 
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. What is not alleged cannot be proved. 
. A general denial merely traverses the law and facts of plaintiff's case. 
. A special defense requires a special plea. Hen. p. 1153, no. 10 and cases cited. 

. Where a special defense depends upon the proof of a particular fact, the fact must be 


. The plea of res judicata will not be sustained unless all the issues are the same. 
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A party cannot do an act which he is at liberty to abstain from, and by a mere reserva- 
tion screen himself from the legal consequences of his own act; nor can he shift his 
position so as to defeat the action of the law upon it. 18 Ann. 141; 2 Ann. 617; 4 L. 61; 
15 Ann. 520: 24 Ann. 301. 

When the community is dissolved by the death of one of the spouses, the heirs succeed- 
ing immediately to the right of their ancestor are necessary parties to any decree affect- 
ing their interest. They have the seizin and a proprietary interest in the community, 
and in case of a partition, must be duly made parties or represented in the partition 
proceedings. If not so represented or made parties. the proceedings are null as to 
them. 32 Ann. 849; 33 Ann. 585; Hen. p. 743, no. 2, p. 744, no. 1; C. C. 2405-6. 

Heirs have this seizin, even where a universal legatee is named by¢ the will. C.C. 1607. 
The sale of the property of another is void. C.C. 2452. 

There can ve no family meeting without an under tutor. Family meetings carried on 
without an under tutor are void. C. C. 275; C. C. 276,277. He represents the minors 
in all cases where their interests are opposed to those of their tutor. C. C. 275. 


3. An under tutor cannot bind the minors by any approval of debts or claims due by them. 


He has no such powers. C. C. 273 et seq. 


. A re-appraisement of property in which minors are interested can only be ordered and 


made under the provisions of art. 342, C. C. When otherwise made it is null. 


. Property in which minors are interested cannot be sold for less than two-thirds of its 


appraised value. 33 Ann. 466. 


. It is essential that a dative tutrix should only be appointed on the advice and recom- 


mendation of a family meeting. C. C. 254, 263, 270. 


. Parties interested have the right to sue to annul a sale for non-payment of the price. 


C. C. 2045; 24 Ann. 537; 28 Ann. 739. This action is only prescribed by ten vears. 24 
Ann. 537; 28 Ann. 739. 

No prescription runs during minority except in special cases. 
the exception to the general rule. Stare decisis, 

Where the surviving widow and the heirs are the owners of property in indivision, the 
action for partition must be brought in the district court. In 1869 the parish court had 
no jurisdiction of a suit of that kind. 33 Ann. 585; 30 Ann. 93, 177; 31 Ann. 572; 34 
Ann. 288. 


These special cases are 


Hen. p. 1155, no. 3 and cases cited. 
14 Ann. 120. 


specially alleged. Hen. p. 1144, no. 1 and cases cited. 


24. A dative tutrix cannot administer where there is a will—a fortiori, where ap executrix 


has been appointed under the will. In such cases she represents only the minors. 
Hen. D. p. 1476, no. 11; 4 R. 42; 7 R. 242; 2 L. 299. 

Au order of a probate court, decreeing a sale of the property as a general rule, protects 
the purchaser. But it is subject to be attacked and set aside, as are other judgments. 
for instance: ist. Where the court had no jurisdiction ratione materia. 2d. Where the 
parties affected were not cited or represented, and therefore not parties to the decree 
3d. Where the property belongs to a third person, a stranger to the proceedings ; and many 
other examples might be cited. The sound rule in this regard is that that the order for 
the sale cures all relative nullities, but not absolute nullities. 14 Ann. 662; 11 L 149, 
156; 13 L. 431; 16 L. 440; 3 R. 122; 10 R. 398; 15 Ann. 520; Cross on Pleadings, par. 
305-6-7-8. 


i. An order of a probate court decreeing a sale does net protect the purchaser where fraud 


is charged and proved. 14 Ann. 662, and cases just cited. 
14 


Ann. 362; 24 Ann. 332; Bigelow on Esf. p. 67. Intro 
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28. Animperfect usufructuary must return articles or property of the same quality and 
quantity, or their estimated value, on the termination of the usufruct. C. C. 549. 

. Tender not necessary in this case. 34 Ann. 288. 

. Only forced heirs can sue for a reduction of a will. C. C. 1504; 12 Ann. 465. 

. A consent judgment has no force as such, except as to the parties thereto. 3 Ann. 34; 
2 Ann. 483; 4 Ann. 65; 6 Ann. 790; 10 Ann. 18; 11 Ann. 696; 15 Ann. 225; 8N. S. 347: 
2L. 148; 6 L. 354. 


£Ss# 


Henry L. Garland for Defendants and Appellants. 
Harry H. Hall on the same side. 





The opinion of the Court was delivered by 

Watkins, J. Plaintiffs seek to dismiss the appeals taken by Mrs. 
Nannie M. Morris, J. U. Payne, H. M. Payne, Mary I. Garrard and 
William Curley, on the grounds that they were co-defendants with 
Amelia E. Keller and others, against whom judgments were rendered 
on the 14th of April, 1883, and 20th of February, 1885, respectively, 
and who were not in court when appellants obtained their orders of 
appeal in open court on the 28th of May, 1885, and were not cited as 
appellees. 

In the alternative, they urge that the value of the property claimed 
by appellants respectively, is less than $2000, and this Court is with- 
out jurisdiction ratione materie. 

The motion including these objections was filed at the term of court 
at Opelousas, in July, 1885, but which was not passed upon by the 
court, and subsequently the record was destroyed by fire. This record 
having been substituted for the one destroyed, the motion to dismiss 
was supplemented in July, 1886. 

In addition, a supplemental motion to dismiss was filed in July, 1886, 
in which are assigned the additional grounds, viz: First, that no legal 
order of appeal was granted Wm. Curley in his fiduciary capacity as 
curator ; second, that neither Mary I. Garrard nor Nannie M. Morris 
were authorized by their husbands to execute their appeal bonds. 


I 


Prior to the enactment of Act 125 of 1868, amending C. P. 575, re- 
quiring appeal bonds to be made payable to the clerk of the court 
which rendered the judgment appealed from, the uniform current of 
our jurisprudence was to the effect that, when an appeal was taken 
from a judgment in an action on a joint contract or in a revocatory 
action, all who were required to be parties below must be made parties 
to the appeal, though a part only have appealed, else the appeal was 
dismissed. 
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Since the passage of that act, our predecessors have constantly held, 
and we think correctly, that when an appeal is granted in open court, 
and the bond is made payable to the clerk of the court, all persons 
having an interest are by law parties to the appeal—those who are not 
appellants are appellees. 

In Walton vs. Police Jury, 26 Ann. 356, the court said: ‘The fact 
that only one of the non-resident parties executed an appeal bond, 
under an order in favor of all, cannot invalidate the appeal taken by 
him. Those who are not appellants are appellees, and the appellant 
has the right to prosecute his appeal, which is regularly taken, although 
his co-defendants may acquiesce in the judgment.” 23 Ann. 370, Suc- 
cession of McKenna; 26 Ann. 220, Baker vs. Thompson ; 26 Ann, 312, 
Frances vs. Lavine. 

The appellants have fully complied with the law, and all other par- 
ties having an adverse interest are appellees necessarily. 

Appellants are clearly entitled to prosecute their appeals, although 
plaintiffs and appellees had obtained judgments against other defend- 
ants at antecedent terms of the court, who have acquiesced in them. 

Whatever may be the effect of such an apparent severance through 
plaintiffs’ instrumentality, in respect to such other defendants, it can- 
not, in any way, prejudice the rights of appellants. 

On the alternative part of the motion, in respect to this Court’s want 
of jurisdiction, it is sufficient to say that while the defendants against 
whom judgments were first rendered, have no interest in common with 
appellants claiming separate and distinct tracts of land, yet, in respect 
to plaintiffs claim of title as heirs of their father and the revocation of 
the probate sale of January 5, 1870, the appellants’ claims are identical. 
‘They are inseparably blended, and plaintiffs have so treated them; and 
it would be against equity to permit them to gain any advantage of 
the appellants by reason of their having taken judgments by piece- 
meals against other defendants, and in some instances by default. , 

Iu addition to this, plaintiffs, in their petition, show that the lands 
which Amelia Keller bought at probate sale were valued at $39,000, 
and they fail to show what the separate value of the different tracts 
were which she subsequently conveyed to the defendants; and, as there 
is doubt with respect to the value of the several properties held by the 
appellants, we think it our duty, under the circumstances, to favor the 
right of appeal. 

With respect to the remaining grounds, and which are contained in 
the supplemental motion, filed in July, 1886— more than twelve months 
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after the filing of the record—it is only necessary to observe that it 
came too late. 

““A motion to dismiss, on account of informality in the appeal bond, 
or order of appeal, or even the want of the latter, must be made within 
three judicial days after the record is filed.” 2 Ann. 138; 3 Ann. 326; 
4 Ann. 514; 6 Ann. 115; 11 Ann. 618; 12 Ann. 745; 22 Ann. 327; 23 
Ann. 467; 21 Ann. 30. 

If these objections were not waived by their omission from the mo- 
tion first filed, they certainly cannot be entertained at this time. 

The motion is therefore refused. 





ON THE MERITs. 
I. 


This suit was filed on the 24th of January, 1882, and has for its object 
the annulment of the various adjudications and sales made to the vari- 
ous defendants, and the recovery of the property described, with its 
revenues. 

Plaintiffs are the sole surviving descendants of Lewis A. and Amelia 
E. Webb. The latter survived the former’s death, which occurred in 
April, 1861, from whom they claim to have inherited the property in 
dispute. 

On the 6th of July, 1860, Dr. Webb made an olographic will, by the 
terms of which he gave and bequeathed all of his estate in full prop- 
erty, after the debts were all paid, to his wife, Amelia Webb; and con- 
stituted her the executrix, with full seizin. 

Below the signature is written this memorandum, viz: ‘ By this will 
T do (not) disinherit my child, Susan Charlotte Webb, but it is made in 
the event of her death;” and which was signed, without date. 

At the request of the surviving widow, Amelia Keller, the will was 
probated, letters testamentary issued, an inventory taken, and she was 
duly qualified and placed in possession of the testator’s estate. No 
further proceedings were taken until after the close of the war. 

In 1868, Mrs. Amelia Webb was married to Edward Galligar, who 
died in November, 1870. 

Plaintifts’ contention is that, by her second marriage Amelia Keller 
“lost the property bequeathed to her by the will * * * and it 
became vested in her two daughters, plaintiffs in this suit—she there- 
after only having the usufruct of it.” 

In support of this theory, they rely upon R. c. C. 1753, which pro- 
vides: ‘If any person who marries a second time, has children of his 
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or her preceding marriage, he or she cannot, in any manner, dispose of 
the property given or bequeathed to him or her by the deceased spouse, 
or which came to him or her from a brother or sister of any of the chil- 
dren which remain. 

“This property becomes, by the second marriage, the property of 
the children of the preceding marriage, and the spouse who marries 
again only has the usufruct of it.” 

Therefrom they contend that they are the proprietors of the whole 
property, of which they were seized by operation ot law; and hence 
any subsequent forced alienation thereof was the sale of the property 
of another, and therefore void. 

Their argument is that Dr. Webb divested himself of all of his prop- 
erty by the will in favor of his wife, and she had executed the will, anid 
gone into possession as the universal legatee, and the property no longer 
formed a part of his estate. Hence, the probate sale, made on the 5th 
of January, 1870, was a nullity. 

II. 

Not contented with this averment of title in themselves as owners by 
operation of law, through the instrumentality of the will, they set up 
certain infoimalities and illegalities in the probate sale to Amelia Kel- 
ler and the titles of her vendees, as sustaining the charges of nullity 
made. 

They are in substance that Amelia Keller never qualitied as testa- 
mentary executrix, or natural tutrix, and all acts done by her, as such, 
are void. 

That the appointment of Amelia Keller as dative tutrix was null and 
void, on account of the nullity of the family meeting proceedings re- 
sulting from the non-appointment of an under tutor to fill an existing 
vacancy. 

That the order of sale was improvidently granted, for the reason that 
the estate of Lewis A. Webb owed no debts; and particularly, because 
it did not owe the debt alleged to have been due to Amelia Keller, sur- 
viving widow; or, if it did, “said claim had never been recognized, or 
proof thereof adduced before the family council, or before the court: 
and that the order had been granted without sufficient evidence.” 

That the property was sold for less than two-thirds of its appraise- 
ment, ‘‘which real and true appraisement was that of the first inven- 
tory,” taken April, 1861, and not the one made in 1869, and which they 
charge to have been fraudulently made “to enable Amelia Keller to 
bid the whole of it in for a supposed claim due her as alleged of 
$40,000.” 











62 SUPREME COURT OF LOUISIANA. 


Webb et al. vs. Keller et al. 





That Amelia Keller never qualified as dative tutrix, gave no bond, 
and failed to cause the registration of proper certificate ‘‘ and all orders 
and proceedings taken by her in her said capacity are null and void.” 

There are some other objections, but they are only in the enlarge- 
ment of those quoted. 

To this action, appellants urged the plea of res judicata resting on a 
final decree of this Court in suit of Susan Webb, Wife, vs. Amelia 
Keller, J. U. Payne, Intervenor, 26 Ann. 596, and on the judgment 
homologating the executrix’s tableau of debts and distribution in the 
Succession of Lewis A. Webb, on the 25th of February, 1870. 

In their answers they denied all the averments of the plaintiffs’ peti- 
tion, and alleged that they derived title from Amelia E. Keller, widow 
of Galligar, who acquited on the 5th of January, 1870, at a probate 
sale made under an order rendered by a competent officer having 
jurisdiction of the subject matter and of the persons interested. 

All of appellants plead the prescription of one, three, four, tive 
and ten years against the action of plaintiffs’ and as a muniment of 
their titles. 

The defendauts, J. U. Payne and others, alleged that they had con 
tested the title to the property now claimed in a litigation between 


Susan Webb and themselves. 
ITl. 


The record discloses the following pertinent facts necessary to be 
detailed, in order to a proper understanding of the contention of the 
parties. 

On March 16, 1869, the testamentary executrix represented to the 
probate court “that the succession is now chiefly composed of land 
and the improvements thereon, and that in order to settle the said es- 
tate, which petitioner desires to do, it will be necessary to cause the 
property to be reappraised. Further represents that a sale of the 
property will be necessary in order to settle the succession, pay its 
debts and make the necessary partition between petitioner and her 
children, in the event of the succession proving solvent; petitioner 
being a creditor with a tacit or legal mortgage for some $40,000,” and 
she prayed for an order of sale. Accordingly an inventory was ordered 
aud a family meeting was convoked for the purpose of giving advice 
concerning the iuterest of the minors and of fixing the terms of sale. 

The proces verbal of the proceedings of the family meeting show 
that “after having duly deliberated on said subject, they declared 
themselves unanimously of the opinion that it will be to the interest 
of said minors that the whole of the property belonging to the succes- 
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sion of Lewis A. Webb, either separate or community be sold for cash, 
payable on the day of sale.” 


The executrix petitioned for the homologation of the deliberations 
of the family meeting, and on the 2d of December, 1869, the following 
order was entered, viz: ‘‘ Let the proceedings of the family meeting 
mentioned therein be homologated and approved ; and let the property 
of the estate of Dr. Lewis A. Webb, deceased, be sold for cost, as 
prayed for by petitioner, and by a duly qualified auctioncer. 

‘*Given in chambers, at Opelousas, this 2d of December, 1869. 

“A, GARRIGUES, Parish Judge.” 


On the 5th of January, 1870, a public probate sale was made by a 
duly commissioned auctioneer, of the various properties included in 
the inventory of Lewis A. Webb, both separate and community, and 
the same were adjudicated to Amelia E. Keller, surviving widow, for 
$25,725, with the exception of a tract of 404-94 acres adjoining the 
sugar plantation. 

On the 25th of February, 1870, the executrix tiled and caused to be 
duly advertised, a tableau and classification of the debts of the de- 
ceased and distribution of the assets of said estate, and due notice was 
given to the undertutor for the two minors, plaintiffs herein. 

On this tableau was entered the mortgage indebtedness of Dr. Lewis 
A. Webb to his surviving widow, Amelia E. Keller, aggregating 
$36,602 23, being the sum inherited by her from her deceased mother, 
Martha C. Hargrove, and which were received and appropriated by 
her husband, and for which amount she had and has a legal mortgage 
against his estate. 

The duly homologated tableau in the succession of Martha ©. Har- 
grove shows the share of Mrs. Amelia Webb to have been, in exact 
figures, $37,289 923. 


The items composing said sum are specifically enumerated on the 
tableau of the executrix, and it is accompapied by the declaration 
that her claims were duly registered in St. Landry and Avoyelles 
parishes. 

Other debts appear on said tableau, exclusive of succession debts, 
and charges which of themselves aggregate $7,000. 

On the 4th of April, 1870, this tableau was duly homologated, and 
the executrix was ordered to distribute the funds realized from the 
sale, in accordance therewith ; and G. W. Hudspeth, one of the attor- 
neys, testified that ‘the price of the adjudication was paid in actual 
money, but was credited on Dr. Webb’s indebtedness.” 
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All other defendants acquired title from Amelia Keller, by various 
mesne conveyances, all translative of property,and duly recorded. 


IV. 


We will first consider the plea of res judicata. 

Referring to Webb vs. Keller, Payne et als., intervenors, 26 Ann. 
596, we discover that the Susan Webb, who is one of plaintiffs in this 
suit, was plaintiff in that, praying that the probate sale herein com- 
piained of, be declared null, and “that the property be declared to 
belong to her and her sister.” 

The court held: “It appears to us that the title to the property 
purchased by the defendant on the 5th of January, 1870, is, as to third 
parties, good and valid. Defendant was the executnx of the will. 
She obtained authority to sell the property of the testator in order to 
pay debts of his succession, and to make a partition between himself 
and the heirs. 

“An appraisement of the property was ordered; a family meeting 
was convened, who recommended that the whole property of the suc- 
cession, whether separate or community, be sold for cash. 

‘*The undertutor concurred in this advice. The property was sold ; 
the defendant became the purchaser. She subsequently furnished an 
account of her administration, which account, after due publication, 
was homologated. It was after this sale that the intervenor’s mort- 
gage was taken. The title being in the defendant, the property was 
hers, to do with it as she pleased. She could sell it, or mortgage it 
Those who dealt with her did so under the faith of judicial proceed- 
ings. ‘To set aside the sale made under the authority of justice, and 
thus destroy the mortgage which was taken as the result thereof, and 
which was accepted in good faith, would be to make like proceedings 
snares instead of shields. * * * 

“ Plaintiffs’ tutrix may have assumed responsibilities towards her, 
and may have been dereiict in her duty. But this is no reason why 
those who acted in good faith, and whose acts were based upon the 
orders of a court of competent jurisdiction, should be made to suffer.” 

Th so far as Mrs. Susan Quirk’s claims aud pretensions are concerned, 
they are clearly covered by, and embraced in that decree; and the 
plea of res judicata must be sustained. It does not matter that different 
allegatious are made, and somewhat variant issues are now presented, 

the case is not altered, and the issue is the same. ' 

In respect to the other plaintiff, Mrs. Beulah Beggs, the decree 
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quoted does not establish res judicata, but it furnishes a forcible pre- 


cedent. 
V. 


Notwithstanding the fact that the second marriage of Dr. Webb's 
surviving widow divested her of all claim of title, as universal legatee, 
under his will—conceding arguendo that she had asserted and was pre- 
viously in the enjoyment of it—and yet, the plaintiffs certainly did not, 
and could not, acquire any title to her one-half of the community prop- 
erty, which was the larger and most valuable part of the estate. 

Hence, the claims of Mrs. Quirk must be restricted to a one undi- 
vided fourth of the community, and to undivided one-half of the sep- 
arate property of Dr. Webb. 

VI. 


The record satisfies us that Amelia Keller did not accept her hus- 
band’s succession, and never performed a single act of heirship, or 
assumed or held possessien, as owner or legatee. But, if she had en- 
tertained such an idea she could not have successfully carried same 
into effect of her own free will and accord. 

In Bird vs. Succession of Jones, 5 Aun. 644, the Court said: ‘“ Hav- 
ing, as executor, accepted the trust and seizin, it was not in his power 
to withdraw, at his own discretion, and relieve himself from the obli- 
gation and duties which he had judicially assumed.” 

To the same effect are Wells vs. Wells. 30 Ann. 936; Succession of 
Frazier, 35 Ann. 382; and Succession of Kate Townsend, 37 Ann. 408. 

In this last case, this Court said: ‘‘An executor, who has qualified 
and who is at the same time universal legatee, cannot, by any act purely 
his own, cease to be executor and represent himself as sole heir. He 
cannot be permitted to deny his capacity as executor by setting up that 
he has accepted unconditionally as universal legatee, and holds the 
estate, not as executor, but as owner.” 

These decisions have been closely followed in the more recent cases 
of Succession of Kate Townsend vs. Sykes, 38 Ann., 

In plaintiffs’ brief, we find the following concession on this subject, 
viz: “She voluntarily accepted the will of Dr. Webb and the bequest 
to her; probated the will; qualified as testamentary executrix under 
it over twenty-four years ago; and in all proceedings and pleadings by 
her in the estate of Dr. Webb, styled herself ‘ testamentary executrix,’ 
and made the sale of January 5, 1876, as such.” Citing 18 Ann. 141; 
7 Ana. 617; 4 La. 61; 15 Ann. 520; 24 Ann. 301. 
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Also: “ Besides, we contend that the validity of the will, and its pro- 
bate, cannot be collaterally attacked or questioned, as is now sought 
to be done.” Citing 4 N.S. 411; 8 N.S. 178; 18 Ann. 117; 5 La. 887; 
6 Ann. 446. 

Again: “It is undeniable that all the orders and proceedings taken 
out by Mrs. Galligar in the succession of Lewis A. Webb, including 
the order for the probate sale of 1870, were taken by her in her capac- 
ity of testamentary executrix of his last will. * * * In fact, as she 
was acting under the will, in administering the property of the estate, 
she could act in no other capacity than testamentary exeeutrix.” 

These admissions serve as a complete answer to the charge in plain- 
tiffs’ petition that Amelia Keller was never qualified as testamentary 
executrix, and that all acts done by her in that capacity are null and 
void. 

Vil. 


Having fully conceded, as indeed the record otherwise fully proves, 
that Amelia Keller administered the estate of Dr. Webb as testament- 
ary executrix under his will, and as such procured the sale of the prop- 
erty, it follows as a necessary consequence that his acts as such are 
legal and valid to all the world, and cannot be assailed in a suit be- 
tween other parties. 

We have the admission in plaintiffs’ brief to this effect, viz: ‘“‘Besides, 
the capacity of an administrator, executor or other tiduciary, cannot be 
collaterally assailed,” etc. ; citing authorities : 

In 32 Ann. 364, Estate of Altemus, the Court said: ‘* Mere illegality 
in the appointment of an administrator, will not vitiate the acts done 
under it. The acts of the officer in such case are valid, although he 
should have been illegally appoiuted.” Succession of Dugart, 30 Ann. 
268 ; Bienvenu vs. Parker, 32 —— 

This principle applies with cqual force to the appointment of Amelia 
Celler as executrix and dative tutrix, and to the appointment of under 
tutor. 

VII. 





The complaint made of the order of court directing the sale on the 
ground that the estate of Dr. Webb owed no debts, or, if it die, none 
that had been recognized and proved before the family meeting or the 
court, does not go to the court’s want of jurisdiction. The debts were 
subsequently placed upon a tableau and proved to the satisfaction of 
the judge, who was competent, and same was homologated; and he 
directed the proceeds of sale to be applied to their payment. This 
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was a mere irregularity and not a cause to challenge the proceedings 
as null and void. 
IX. 


The objection urged that the property was not adjudicated to Amelia 
Keller for two-thirds of the appraisement made in 1861, is wholly un- 
tenable. This Court will take judicial cognizance of the fact that the 
civil war intervened between that date and the date at which tlie 
second inventory was made in 1869. The proof shows that a once val- 
uable plantation was completely devastated and laid waste by the 
transit of the contending armies, and that the value of the property 
was greatly reduced ; and consequently a new appraisement was quite 
necessary in order to effect the sale of January, 1870. 

It was the duty of the judge to cause the property to be estimated 
by experts before proceeding to the sale thereof, if it was such prop- 
erty as had remained unsold for more than one year after the appoint- 
ment of the executrix. R.C. C. 1169, 1170; 33 Ann. 466, Succession 
of Hood. 

At an offering under these articles, the property was legally adjudi- 
cated at two-thirds of that last valuation. 


X. 


It is the well settled jurisprudence of this Court that the purchaser 
at a sale made under an order of the probate court, which is a judicial 
one, is not bound to look beyond the decree recognizing its necessity. 

“He must look to the jurisdiction of the court, but the truth of thé 
record, concerning matters within its jurisdiction, cannot be disputed.” 
14 La. 146; 15 La. 182; 7 R. 66; 7 Ann. 468; 14 Ann. 154, 622; 26 
Ann. 596, Webb vs. Keller; 29 Ann. 536, Frazier vs. Zylick; 31 Aun. 
280, Heineman vs. Janney. ‘ The purchaser at a judicial sale of pron- 
erty of the succession is not bound to look further back than the order 
of court directing the sale.” 18 Ann. 485, Succession of Hebrard; 21 
Ann. 505, Woods vs. Hilliard Lee ; 11 R.72; 16 La. 440; 34 Ann. 1004; 
Nesom vs. Weis. 

XI. 


Prescription of five years, R. C. C. 3543, provides: “ All informali- 
ties connected with, or growing out of any public sale made by any 
person authorized to sell at public auction, shall be prescribed against 
by those claiming under such sale, after the lapse of five years from 
the time of making it, whether against minors, married women or in- 
terdicted persons.” 28 Ann. 571, Routh vs. Citizens’ Bank ; 29 Ann. 
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536, Frazer vs. Zylick; 34 Ann. 209, Roberts vs. Zansler; 34 Ann. 
594, Heirs of Miller vs. Ober et al.; 21 Ann. 585, Pascaud vs. Pourle ; 
10 Ann. 684, Calais vs. Seinére ; 3 Ann. 328, Vaughan vs. Christine ; 
32 Ann. 337, Porter vs. Hornsby ; 32 Ann. 437, Miller vs. Miller; 33 
Ann. 1043, Mulholland vs. Scott ; 33 Ann. 673. 

We regard this plea as strictly applicable to all of the alleged nulli- 
ties propounded as arising out of proceedings antecedent to and re- 
suiting in the probate sale of January 5th, 1870. 

The views hereinabove expressed in regard to the various intricate 
and conflicting claims of the plaintiffs, and the disposition made of the 
plea of five years’ prescription renders a decision of the defendants’ 
other pleas unnecessary. 

Of the plea of prescription of ten years, urged by plaintiffs against 
the debt claimed by Amelia Keller against the estate of Dr. Webby 
and of the plea of peremption of her tacit mortgage, it is sufficient to 
say that uo prescription run against her demand during the lifetime of 
her husband, and the tableau acknowledging it was filed and homolo- 
gated within less than ten years thereafter, and more than years 
elapsed thereafter before this suit was filed. 


There was no law requiring the inscription of her tacit mortgage 
until the Ist of January, 1870—only four days prior to the sale. 


We think the judgment in favor of the plaintiffs and against the 
appellants was erroneous, and it is, therefore, ordered, adjudged and 
decreed that the judgment appealed from be annulled, avoided and 
reversed, and proceeding to render such judgment as should have 
been rendered in the court below, it is ordered, adjudged and decreed 
that the judgment appealed from, in respect to the appellauts, be au- 
nulled, avoided and reversed, and that all the demands of plaintiffs 
against them be rejected at their cost. 

Mr. Justice Tedd dissenting on the motion to dismiss the appeal, 
takes no part in opinion upon the merits. Mr. Justice Fenver recuses 
himself on the ground of relationship to ove of the defendants in the 
suit. 





DISSENTING OPINION. 


Topp, J. This was a suit instituted to annul an order for the sale of 
succession property, and the sale made thereunder, and to recover the 
lands purporting to have been conveyed by said sale; and the suit is 
against the party provoking the sale and the adjudicatee of the sale, 
and those who hold under her by mesne conveyance. 
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Among the grounds for the dismissal of the appeal, I find one sub- 
stantially to the effact: 

That all the parties to the suit in the lower court are not made par- 
ties to the appeal. 


As the basis of the title to the lands held respectively by the several 
defendants was the succession sale mentioned, and the main and con- 
trolling object of the suit was to have the sale in question annulled, it 
is evident that all the defendants had a joint interest in the result of 
the suit, aad were proper, if not necessary, parties to the same. The 
suit was not merely a cumulation of separate demands against differ- 
ent parties, between whom there was no privity or joint interest. 

The record shows that there are a dozen or more defendants in the 
suit; that a judgment was rendered against a number of them on the 
14th of April, 1883; another judgment was rendered against certain 
others of them on the 28th of February, 1885, and against the remain- 
ing defendants on the 22d of May, 1885—being at different terms of 
the court. 

The only appellants to this Court are the defendants against whom 
the last judgment was rendered. The other defendants, against whom 
the previous judgments were rendered, were never cited as appellees, 
and the plaintiffs urge that these last referred to are not therefore par- 
ties to this appeal, and that the appeal should therefore be dismissed. 


This is met by the appellants’ counsel by the contention that since 
the statute was passed, providing that appeal bonds should be made 
payable to the clerk, and this appeal having been taken by motion in 
open court, that all who are not appellants are necessarily appellees, 
and refers to 26 Ann. 220, 312, 356: 23 Ann. 370. 

This would undoubtedly be correct if the judgment had been ren- 
dered against all the defendants at the same term of the court, and 
the appeal had been taken by these appellants in open court at the 
same term. 

By a fiction of law all parties to such judgments are considered as 
present in court during the entire term at which the judgment is ren- 
dered, and thereby are affected by the appeal. But it has been re- 
peatedly held, and may now be considered settled, that an appeal 
taken in open court ata term different from that at which the judg- 
ment was rendered, does not of itself make parties to the appeal the 
parties to such judgment. They must be cited. Hardy vs. Heaerson, 
27 Ann. 95; Wheeler & Pierson vs. George A. Peterkin et al., not yet 
reported,:and authorities there cited. There was no citation to the 
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parties to these prior judgments, nor to any of them, and therefore 
they are not before this court. 

Among others not cited nor made parties to the appeal is Amelia E. 
Keller (Widow Gallager), who is charged as having fraudulently pro- 
cured the order for the sale of the property of the succession, and 
purchased it illegally, and whose purchase is the very foundation of 
all the rights that the defendants claim to their respective properties, 
and who, according to the record, stands bound to them as warrantor. 

To say nothing of the other parties to the suit, I cannot well con- 
ceive how this court could pass on the validity of the sale in question 
when the party who procured the order for the sale and the purchaser 
at such sale is not before us. 

One of the counsel for the appellant, in his brief, describes Mrs. 
Keller (quoting), ‘‘ as a necessary co-defendant in the suit” with his 
client. 

The motion to dismiss, therefore, in my opinion, should prevail. 

I therefore dissent from the opinion and decree of the majority 
maintaining the appeal, and thus dissenting on this point, I take no 
part in the opinion and decree relating to the merits of the contro- 
vers). 








No. 9778. 
SmitH Bros. & Co. vs. R. 8S. DELEON. 
Questions of fact alone are involved, and the conclusions of the district judge are sustained. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





T. Gilmore & Sons for Plaintifis and Appellants: 


1. A party to whom goods are sold will be held as principal debtor. 

2. The fact of his assumption of a commission for the vendor in an incidental employ ment 
to buy a certain product will not affect his standing or the nature of his responsibility. 
Ewell’s Evans on Agency, pp. 7-8. 

3. New issues cannot be made by subsequent or supplemental answer introducing an in- 
consistent defense. Cross on Pleading, 67. A party will not be permitted to shift his 
defence at will. Bender vs. Belknap, 23 Ann. p. 763-4, and cases cited. 

4. Accounts settled and stated are binding on the parties in subsequent transactions. 
Hennen’s Digest, 515, 516, and cases cited in brief. 

5. Parol will be admitted to prove to whom credit is given. Authorities cited in brief. 

6. Unrestricted admissions pleaded in compensation extend to the whole character of the 
indebtedness. Compensation admits the claim sued upon. Louque’s D., pp. 116, 117 


Thos. OC. W. Ellis and B. C. Elliot for Defendant and Appellee : 


1. Where plaintiff sues defendant for the price, on the allegation of goods sold and deliv- 
eed to defendant, and the proof shows that defendant was plaintiff's agent, and that 
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the goods were not sold to him, but to third persons, through him as plaintiff’s agent, 
defendant will have judgment, because the allegata and probata must agree. 

2. The contracts of sale and of mandate are different, and the resulting obligations, as also 
the actions to enforce said obligations are also different, 

3. An agency proved to exist is presumed to have continued, and the onus is on him who 
alleges that it ceased to exist. 

4. Where there is conflict of testimony between two witnesses, the opinion of the district 
judge hearing the testimony has great weight. 23 Ann. 253; 24 Ann. 484. 

5. A witness who is candid, prompt and open in his testimony will be believed in prefer- 
ence to one who is evasive, shows over zeal, and states facts against his firm only after 
long and tedious cross-examination. 29 Ann, 768, Breard vs. Insurance Company. 

6 Indebtedness accruing after the date of an attachment suit, or facts subsequently trans- 
piring cannot aid the plaintiff Such a suit must stand or fall on the condition existing 
at the date of its institution. Read vs, Ware, 2 Ann. 498; Price vs. Merritt, 13 Ano. 
526; Denegre vs. Milne, 10 Aun. 324; Todd vs. Chouse, 14 Ann. 426. 

7. Attachment on allegation of non-residence will be dissolved where proof shows that the 
defendent has a fixed domicile in the place where the suit is brought. C. P. 240; 21 Ann 
173; Cross on Pleading, § 370. 

8. When plaintiffs fail to show the existence of a debt, the attachment muat be dissolved. 
C. P. 208, 239, 243. 


The opinion of the Court was delivered by 

FeENNER, J. This suit is upon a balance of account for goods, wares 
and merchandise alleged to have been sold and delivered by plaintiffs 
to defendant, and for advances made to him, and is accompanied by an 
attachment of defe::dant’s property. 

The defense is substantially a denial that defendant purchased goods 
from plaintiffs, and a claim that the relation between them was simply 
that of principal and agent, under which defendant, a resident of Cen- 
tral America, solicited orders for goods from dealers in that country 
and transmitted them to plaintiffs, who filled them and sent the goods 
to défendant to be delivered to the parties and to collect and remit the 
price, for which the latter received no other compensation than a com- 
mission of two per cent on the amount of said sales. 

The above statement involves the controversy in the case which 
turns exclusively upon questions of fact. The case is one of the most 
perplexing we have ever encountered. The brevity of this opinion 
will afford a scant indication of the long and patient labor we have 
expended in the study of the enormous volume of oral testimouy, cor- 
respondence and accounts presented in the record, and in the weigh- 
ing and comparison of the various facts and circumstances, some of 
which tend to support the theory of plaintiffs while others as strongly 
corroborate that of defendant. 

But there are some undisputed facts which give to defendant’s posi- 
tion a strength which plaintiffs have not, in our judgment, overcome. 
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Ist. It is clearly established that from June to December, 1884, the 
relation between the parties was unquestionably that of principal and 
agent, under the precise terms stated by the defendant. This is evi- 
denced by the correspondence, which embraces all the features of a 
written contract. As the business continued without interruption, 
plaintiffs’ contention that the terms of this contract were changed and 
an entirely new relation established between the parties, throws upon 
them the clear burden of proof. There are no writings evidencing such 
a change, and plaintiffs claim that it was the result of oral agreement 
between the parties during the presence of defendant in this city in 
December, 1884. 

Plaintiffs’ testimony on this subject is not satisfactory. It is very 
confused as to dates and is guarded and uncertain as to expressions, 
almost admitting that the new agreement was never reduced to partic- 
ular and distinct expressions on any special occasion, but was merely 
a general understanding between the parties as the result of all their 
interviews. 


We reach the conclusion that however clear and honest may have 
been plaintiffs’ interpretation of these interviews, such understanding 
was on their side only and is not brought home to defendant with suf- 
ficient certainty to justify us in holding that it abrogated the clear 


written contract. Defendant denies it point blank and in toto. It re- 
quires something more than a vague and one-sided understanding of 
oral interviews to change a written agreement. 

2d. While giving full faith to the honesty of the respected plaintifts 
in their interpretation of these interviews, circumstances are not want- 
ing to sustain the equal honesty of defendant in taking an opposite 
view. In all his dealings with parties in Central America from begin- 
ning to end, he never, at any time, assumed the role of principal, but 
acted always and exclusively as the avowed agent of Smith Bros. He 
never assumed to re-seil goods or make any bargains whatever on his 
own account, but always delivered the goods consigned to him to the 
parties for whom they were ordered and under whose marks they were 
shipped, at the invoice prices of Smith Bros. & Co., without any profit 
whatever to himself, other than the two per cent commission which 
plaintiffs continued to pay him. Even in the latest act of the business 
when, before any difficulty and at a time not suspicious, he took notes 
from a party for over-due account, the notes were given payable to 
‘*R. S. DeLeon, agent of Smith Bros. & Co.” These facts powerfully 
sustain the honesty of defendant’s assertion that, from first to last, he 
considered himself to be acting as the simple agent of plaintiffs. 
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Inasmuch as his distinct and unqualified assent was necessary to 
change the original contract, we are bound to hold that it is not shown 
to have been voluntarily and understandingly given. 

3d. The judge a quo has decided this case in favor of defendant and 
nothing less than a moral certainty that he has committed error could 
justify us in disturbing his conclusion. As already intimated, we are 
far from feeling any such certainty. 

We might consume many pages in discussing the forms of accounts 
and various expressions in the correspondence, which are relied upon 
by either side in supporting its theory ; but we shall content ourselves 
with alluding to but a few of these points. 

Thus plaintiffs claim that defendant is estopped by rendition of ac- 
counts to him in his own name and his acknowledgment thereof. 

But similar accounts were rendered to him on October Ist and No- 
vember Ist, 1884, when the relation of agency existed without dispute. 
He states that he regards them simply as accounts against him as 
agent, showing the amounts due for goods ordered by him, and which 
he was charged with the duty of collecting and crediting him with 
amounts remitted by him. 

This is reasonable and consistent with the course of dealing between 
the parties. 

Again, plaintiffs produce several of defendant’s letters in which he 
sends orders for indicated parties, and directs them to be charged to 
his account. But in the majority of his orders he makes no such re- 
quest. Yet all rested on the same basis, and defendant claims that the 
direction was mere surplusage intended as an order to charge to his 
agency account, as a basis for his commissions, which was done in all 
cases whether expressly ordered or not. 

Finally plaintiffs say that defendant’s action in taking notes from 
one or two parties for their accounts, showed that he was not acting as 
agent because he had no authority to sell on time. But the whole 
course of dealings show that, from the beginning, goods were deliy- 
ered before payment and collections were not actually made for con- 
siderable periods afterward. 

This was certainly selling on credit though not, perhaps, on any 
fixed terms of credit. It is not shown, however, that defendant did 
sell on fixed terms of credit ; but it rather appears that the notes were 
taken as the best settlement of over-due accounts and, as before 
stated, they were made payable to “‘R. S. DeLeon, agent of Smith 
Bros. & Co.” 

On the whole we conclude that nothing adduced by plaintiffs is irrec- 
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oncilable with the continuance of the clear written contract under 


which the dealings began and which is not shown to have been 
changed by evidence sufficiently certain to bind the parties. 

If such change was made, plaintiffs have themselves to blame for 
not having proof of the change as clear as that which established the 
original contract. 

Now, after plaintiffs had ordered the cessation of the dealings, they 
sent their agent to Central America to settle with DeLeon, who waited 
on him with this account. DeLeon thereupon offered to turn over to 
him the notes and accounts which he held as their agent for the goods 
sold, which fully covered the account and, as the evidence shows, have 
been since collected; but the agent declined to accept them and re- 
turning to New Orleans, advised plaintiffs of his course, whereupon 
this suit was brought and this attachment levied. 

We concur with the judge a quo that his action and this attachment 
must fall under the facts of this case, and that plaintiffs’ only rights 
against the defendant must be vindicated in an action for the settle- 
ment of the latter’s agency. 


Judgment affirmed. 








No. 9663. 
STEPHEN DuncAN vs. Davip WIsE. 


A writ of sequestration is issuable by a creditor having a special mortgage when he appre- 
hends that the mortgaged property will be moved out of the State before he can reap 
the benefit of his wortgage, and therefore the propinquity of the property to the border 
of another State isan element to be considered in estimating the strength and reality of 
his apprehension. 

It is not what a debtor really intended to do that is to be considered in determining whether 
a sequestration has been lawfully sued out, but whether he was doing and saying that 
from which his creditor might apprehend the existence of an intention to do the hurtfn! 
thing that a sequestration would prevent. 

A mortgage-creditor who has waited longer for payment than he stipulated to wait, whose 
debtor has defaulted on the payment of several of the notes, and who proceeds to a fore- 
closure only on the eve of the last-maturing note, is not liable in damages when he has 
used conservatory process to detain the property in the custody of the law under 
circumstances justifying it. 

On separate demands in the same suit, a judgment was rendered against the defendant, and 
another judgment for a smaller amount in favor of defendant against plaintiff. Defen- 
dant appealed devolutively from the two judgments. : 

Held: 1. The devolutive appeal did not deprive plaintiff of the right to execute his judg- 

ment. . 

The two judgments being only devolutively appealed from were equally exigible, and 

the law operated a provisional compensation between them, effective so long as both 

judgments existed unreversed. 
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3. The plaintiff’s right of execution was confined to the excess of his judgment over that 
of defendant against him. 

4. The existence of execution of a ji. fa. for such excess only was not such voluntary ac- 
quiescence in the judgment of defendant against plaintiff, as would prevent the latter 
from asking amendment of such judgment on defendant’s appeal to this Court. 


PPEAL from the Ninth District Court, Parish of Tensas. 
A Young, J. 


Steele & Garrett, for Plaintiffs and Appellee : 


To sustain a sequestration, the question is not what the friends and neighbors of defen- 
dant thought or believed he would do, but what had the plaintiff a right to believe the 
defendant was doing and would continue to do, from his own acts, declarations and tacit 
admissions. Allen, Nugent & Co. vs. Champlin, 32 Ann. 515;. @ortle vs. Price, 31 
Ann. 361. i 
2 A writ of sequestration is a lawfal act, and in evens of failure there should be no dam- 
ages urder the ordinary rule, and in no case should the damages exceed the actual and 
direct loss. Braxton vs. Broom, 15 Ann. 618. 
Upon the dissolution of a sequestration? ho damages can be allowed in the same suit, as 
in case of injunction. This question does not depend upon the residence of the parties, 
but upon the fact that there is no statute authorizing such imposition of damages. 
Muzan vs Gore, 24 Ann, 208. 
4. A judgment giving interest from demand upon damages claimed will be reversed. 37 
Ann. 497; 15 Ann. 504; 1 Ann. 383. 


nw 


Kennard, Howe & Prentiss on the same side. 


Wade R. Young, for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. In January, 1881, Stephen Duncan sold to David_s 
Wise, the Newfoundland plantation, in Tensas parish, for $20,00Q, of 
which three thousand were paid cash, and for the residue four notes 
were executed secured by mortgage and vendor's lien. One of*these 
notes was paid and executory process was obtained on the others in 
the latter part of 1884, which was discontinued and an ordinary suit 
for foreclosure was instituted in January, 1885. At the sanie time the 
mules, farming implements, and other movables were sequestered. 

The foreclosure of the mortgage was nok resisted nor any portion 
of the debt denied, but the defendant apswering the suit reconvenes 
for fifty thousand dollars as damages suffered by reason of sequestra- 
tion, and a jury gave him five thousand four hundred dollars therefor, 
nearly one-half of the unpaid principal of his debt. 

The sole question is the lawfulness‘0f the sequestration. 

The writ is issuable by a creditor having a special mortgage when 
he apprehends that the mortgeged property will be moved out of the 
State before he can have the benefit of his mortgage. Code Prac. Art. 
275. ‘The plantation is on the border of the Mississippi river. The 
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shore of another State is just opposite. Its propinquity is an element 
to be considered in estimating the strength and reality of the creditor’s 
apprehension. 

The plaintiff alleged his apprehension in the words of the Code and 
states the reason of it ;— 

“That the said David Wise has notified the attorneys of petitioner 
that he had arranged and concluded to turn over all the mules and 
work stock on said plantation and mortgaged premises in payment of 
an indebtedness to V. & A. Meyer & Co., of New Orleans; and that 
said V. & A. Meyer & Co. have already caused said property to be 
once removed from the mortgaged premises; and though said mules 
were afterwards returned, the petitioner fears that said David Wise 
will conceal, part with, or dispose of the said mules and other mov- 
ables upon said plantation, on which petitioners privilege and right of 
mortgage rests during the pendency of this suit.” 

A brief recital of antecedent events will shew whether cause for 
apprehension had been given by the defendant, for it is not what he 
really intended to do or not to do that is to be considered, but whether 
he was doing and saying that from which his creditor might apprehend 
the existence of an intention to do the hurtful thing that a sequestra- 
tion would prevent. Allen v. Champlin, 32 Ann. 511. 

Duncan wrote to Wise early in November 1884 that he would re- 
quire a payment of $4250 on December Ist and $2200 in January, and 
would be content with nothing less The debt was double those sums 
and was all due or would be in January. At the same time he wrote 
his lawyers that he did not want to foreclose the mortgage but thouglit 
an urgent letter from them to Wise would ensure a compliance with 
his demand. Wise and the lawyers had an interview on the 19th of 
November and the conversation then had caused the lawyers to take 
out the sequestration. Their accounts of it do not materially differ. 

Wise had given V. & A. Meyer of New Orleans a second mortgage on 
the plantation and that firm had advanced him the money to buy 
mules. He thought they had a claim on the mules superior to Dun- 
can’s, or rather to use his own language he ‘thought as the mules were 
mortgaged to V. & A. Meyer that they belonged to them,” and he told 
the lawyers so. He proposed to surrender the plantation to Duncan and 
the mules to the Meyer firm. There were twenty-eight of them and 
cost $140 apiece. 

Mr. Steele and Mr. Garrett both swear that in this conversation Mr. 
Wise stated that the mules were not subject to Duncan’s mortgage 
‘and that he had arranged with V. & A. Meyer tnat they should take 
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the mules and cancel their mortgage on the property, and that this 
statement, taken in connection with the fact that the mules were lo- 
cated so near the Mississippi river, the boundary between Mississippi 
and Louisiana, and could be moved in a few hours out of this State, 
induced them to believe that the defendant intended to remove the 
mules herefrom. They believed he would be advised so to move the 
mules beyond the jurisdiction of the Tensas court in order to avoid 
their being subjected to Duncan’s mortgage, and they promptly pro- 
voked the issuance of the writ to thwart the execution of this plan. 
But they “took unusual precautions (we are quoting from Mr.‘Steele’s 
testimony) to prevent interrupting business or annoying Mr. Wise. 
We instructed the sheriff to make Mr. Wise’s manager, or any other 
person he might select, custodian of them, and not to interfere with 
the use of the mules by Mrs. Wise or with the gathering of the crops.” 

The defendant’s version will be given in his own words: 

“T told them, if Mr. Dunean would take the place, that V. & A. 
Meyer would take the mules, as they were mortgaged to them. |! 
never told Steele & Garrett that I would move the mules from the 
State, and never expressed any such intention. I could have moved 
the mules from the State, had I desired to do so. I was informed of 
the contemplated seizure in time to have removed the mules, had I 
desired to do so. I was offered assistance in removing them, but I de- 
clined to remove them.” 

Neither Mr. Steele nor Mr. Garrett asserted that the defendant had 
said he would move the mules from the State. Their whole argument 
is based on the theory that such positive declaration of intention is 
not necessary to justify the issuance of the writ, and it is manifest 
that if he had made that declaration there would be no dispute about 
their client’s right to the writ. In attributing to Mr. Wise an inten- 
tion to remove the mules it is vot at all necessary to impute to him 
dishonesty, for he made it manifest that he thought Dunean had no 
claim to the mules. The Meyers were his friends and factors, and 
their money loaned to him had bought the mules and he believed that 
honesty rather required he should aid them in getting them. But 
Duncan had legal claims on the mules that he could lawfully assert 
and enforce, and it was not his policy just then to convince his debtor 
by argument that he was in error of law, but to use the machinery of 
the law to prevent his debtor from making practical demonstration of 
the sincerity with which he nursed his error. 

Other creditors than the plaintiff thought the condition of the de- 
fendant’s business required and justified resort to extraordinary pro- 
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cess. His friends V. & A. Meyer took out an attachment on 2d of 


December, atter the discontinuance of the plaintiff's tirst sequestration 
and on the same day the executory process was issued, and alleged 
that they verily believed that Wise was about to dispose of his prop- 
erty with intent to defraud his creditors and that he was about to 
convert his property into money with intent to place it beyond 
their reach. It is no answer to this to say that their action was 
provoked by the plaintiff. If Wise’s friends and factors believed 
that he was about to act dishonestly in December, Duncan’s ap- 
prehensions cannot be considered baseless and ill-founded when he 
tirst sequestered in November or when he made the seizure complained 
of in January. These identical mules were seized under that attach- 
ment and were removed from the plantation although they were soon 
returned, the attorneys who obtained the attachment becoming satis- 
tied that the plaintiff had the superior lien. 

Other creditors did likewise. Wise was a merchant as well as 
planter. Friedman Brothers of Boston and Heller of Tensas attached. 
Indeed it is not pretended that Wise was not insolvent at this time. 
The ruin of his credit is the thing he complains of. He repeats in his 
testimony that but for the plaintiff's harsh and precipitate action his 
credit would have remained good. It would be perilous for any one to 
be a creditor of a Louisiana plauter or merchant if he is liable to be 
mulcted in damages for using against his insolvent or embarrassed 
debtor such process of law as has been provided for emergencies such 
as this record discloses. 

But in truth an honest man’s credit is not ruined by disaster in busi- 
ness if general belief in his honesty survives the disaster. His credit 
receives a temporary shock but is not destroyed. One Moss, who is 
sometimes inquired of by a commercial agency, touching the standing 
of his neighbors in a business point of view and who furnishes the in- 
formation desired, says “a seizure of a merchant’s property is a death - 
blow to his commercial credit.“ The experience of the commercial 
world shews that a merchant’s credit suffers only av intermission if 
his ‘failure ” is wholly without moral blame. Mr. Meyer says “‘ we 
considered it hazardous to make him (Wise) further advances in view 
of the complication this seizure created. A seizure of his property has 
the effect of seriously damaging his commercial reputation and credit.” 
Undoubtedly for the time, but the particular reason why his firm as 
prudent men considered it hazardous to advauce further to Wise was 
the seizure of the plantation, because that seizure made doubtful 
whether Wise ‘could longer cultivate it. Now surely a mortgage- 
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creditor who has waited longer for his money than he stipulated to 
wait, whose debtor has defaulted on the payment of two of a series of 
four notes and who proceeds to a foreclosure not until the eve of the 
last-maturing note, cannot be expected to defer longer simply because 
a seizure will create a complication that will make it hazardous for any 
one to advance him further. And as little can he be expected or re- 
quired to forego using any process for detaining in the custody of the 
law the property upon which he has a lien for the security of his debt. 

Sequestration is a harsh remedy but the Code of Practice has par- 
ticularized the instances in which it may be used. The plaintiff believed 
he had good reason for the apprehension he felt. The defendant’s 
declaration to him was well calculated to inspire it, and his use of the 
writ was authorized under the circumstances. But if the remedy was 
harsh, it was not harshly used. The plaintiff’s instruction to the sheriff 
deprived it of any more injury than was inevitable, and whatever 
damage ensued was necessarily incident to the service of the writ. 

The defendant denies the right of tie plaintiff to urge the rejection 
of the reconventional demand for damages in this Court because, as 
he alleges, the plaintiff has acquiesced in the judgment and therefore 
cannot obtain any relief here. 

The judgment on the verdict of the jury was in favour of the plain- 
tiff for the amount of the notes and interest with recognition of his 
mortgage and vendor’s lien, and in favour of the defendant for $5400 
as damages for the illegal sequestrativn which was dissolved. The 
defendant appealed devolutively and the plaintiff took out execution 
and the property was sold. The writ of fi. fa. necessarily ordered the 
execution of the judgment as it stood, i. e. the sale of the mortgaged 
property to pay the mortgaged debt sultject to the writ of $5400 
awarded the defendant as damages. The plaintiff in his answer to the 
appeal prays an amendment of the judgment below in this, that the 
sequestration be sustained and the damages disallowed. The acquies- 
cence alleged is the execution of the judgment with a credit upon it, 
and the defendant insists that the appellee cannot now disavow the 
credit. 

He cites Williams v. Duer, 14 La. 523, as conclusive of the question 
and De St. Romes v. Steam Press Co.. 31 Ann. 228, as confirmatory of it. 

In the first case the plaintiff Williams, having procured an order of 
seizure and sale, was arrested in its execution by an injunction on this 
ground among others, *‘ that the purchaser of the plantation was ex- 
posed to the risk of being disturbed by an outstanding mortgage in 
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favour of the Bank of Louisiana the existence of which had not been 
declared at the time of the contract and against which the plaintiff his 
vendor is bound to warrant.” The district court was of opinion that 
there was not sufficient evidence of the extinguishment of the Bank 
mortgage, and while «lissolving the injunction ordered that the plain- 
tiff should give security against that incumbrance. The plaintiff had 
judgment for his mortgage-debt and the property was ordered to be 
sold. The defendant appealed. The plaintiff gave the security as or- 
dered and in his answer to the appeal prayed the reversal of the judg- 
ment so far as it condemned him to give the bond of indemnity. The 
Court say: — 

‘If the only question before the Court had been, whether the appel- 
lee was bound to farnish a bond of indemnity, and he had acquiesced 
in a judgment against him by giving the bond, it appears to us clear 
that he could not have been permitted a direct appeal under Article 
567 of the Code of Practice, which provides that a party against whom 
a judgment has been rendered cannvt appeal, if such judgment have 
been confessed by him, or if he have acquiesced in the same by execut- 
ing it voluntarily. 


‘* How is the case varied, when that question is combined with others, 
all of which are sulved in his favor except that, and when, instead of 
a direct appeal, he seeks, indirectly by a proceeding authorized by the 
Code and tantamount to a cross-appeal, to rid himself of the condition 
in which he acquiesced, and from which he could not escape by such 
direct appeal? We think the appellee ought not to be permitted to 
seek by a circuitous proceeding a relief which the law forbids him di- 


rectly.” 

With the greatest deference to the court that so ruled we think it 
was straining the point too much. Giving the bond of indemnity was 
but an incident in the proceedings, an act ordered to be done to pro- 
tect the defendant from a possible claim against which the plaintiff as 
his vendor was bound to warrant him. It does not appear to us to be 
that acquiescence in a judgment that precludes a party from disputing 
its correctness and seeking relief from it. The present plaintiff like 
Williams had a judgment for all he claimed. The counter-judgment 
agaiust him was obtained by his adversary in the same suit. He could 
not execute the judgment except iu its entirety. He could not obtain 
a writ of fi. fa. upon it without the credit set forth in it, and to hold 
that the execution of the judgment in the only way possible to him 
must be deemed a voluntary acquiescence in that part of it that con- 
demued him in damages would be giving the defendant’s devolutive 
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appeal all the force and effect of a suspensive appeal. The acquies- 
cence, if there be any, was enforced and not voluntary. Johnson vy. 
Clark, 29 Ann. 762. 

The provisions of the Code of Practice, arts. 567, 578, 592, formulate 
the right to execute a judgment pending an appeal if it is not suspen- 
sive, attach to the voluntary execution of a judgment the penalty of 
deprivation of appeal, and grant to appellees permission to have a 
jadgment amended by an answer and prayer therefor. The execution 


of a judgment pending a devolutive appeal is always at the peril of the 


jndgment-creditor, for if reversed the exeeution stands for naught. If 


the execution is voluntary he cannot appeal, and we approve the ruling 
in Williams v. Duer so far as it holds that when one cannot appeal 
because of a voluntary acquiescence neither cap he amend by answer- 
ing the appeal, but in that case as in this the acquiescence was not 
voluntary, and the prayer for an amendment is not shut out thereby. 


In St. Romes v. Cotton Press Co., 31 Ann. 228, the plaintiff and ap- 
pellant moved to withdraw her appeal which the defendant opposed. 
The Court sustained the defendant saying, ‘an appellant may at any 
time acquiesce in the judgment appealed from, but the effect of that 
acquiescence only operates to prevent any change in the judgment for 
the benetit of the appellant”—and no one will dispute that. 


The defendant’s brief informs us that the plaintiff has got back the 
property he sold the defendant in 1881 for $20,000 with all the im- 
provements he put on it for the balance of the purchase-price and after 
deducting the 35400 damages awarded the defendant. That is a mis- 
fortune the risk of which he took when he bought on credit. It is ap- 
parent from the plaintiff’s letters to his lawyers that he would gladly 
have avoided taking back the property even at such a sacrifice of the 
defendant’s interests and that he much preferred the payment of his 
debt in money. 

The defendant's counsel gloomily predicts the consequences to our 
State and to its agricultural prosperity if such proceedings as these 
are sanctioned by the courts. He is mistakex. Capital never flows 
in insecure channels. Our fields cannot be cultivated without it. Con- 
fidence, the very life-blood of credit, can be created only by giving the 
capitalists assurance that the law will inexorably enforce his claim 
when it is just. 


The defendant calls attention to a supposed error in the date of a 
payment endorsed on one of the notes. That payment is stated to be 
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of the interest up to Dec. 1, I884 and the judgment is for interest from 
that date. 

It is ordered and decreed that the judgment of the lower court in 
favour of the plaintiff for the amount of his mortgage claim, interest 
and attorneys fees, with such credits of payments as are therein men- 
tioned, and for recognition of his mortgage as therein set out is 
affirmed, and that the judgment in favour of the defendant against the 
plaintiff for five thousand four hundred dollars as damages on his re- 
conventional demand and dissolving the sequestration be avoided and 
reversed, and it is now adjudged that the defendant David Wise take 
nothing by said demand and that the writ of sequestration is main- 
tained and ordered to be enforced, the defendant to pay all costs of 
both courts. 


By THE Court: 

The application for rehearing in this case is allowed, and the rehear- 
ing granted is restricted to the question of the alleged acquiescence 
of plaintiffin the judgment rendered on defendant’s reconventional 
demand for damages, as affecting plaintiff’s right to move on appeal as 
brought up by defendant, for the reversal of said judgment. 


On REHEARING. 

Fenner, J. The only question open for our consideration under the 
terms of our order granting a rehearing is: Whether the plaintiff hag 
cut off his right to ask a reversal of the judgment rendered against him 
on the reconventional demand of defendant becanse he has “ acquiesced 
in the same by executing it voluntarily.” C. P. art. 567. 

What are the facts? 

Plaintiff recovered a judgment against defendant for (say) $15,000, 
and, in the same decree, defendant recovered a judgment against plain - 
tiff for $5400. 

Defendant appealed devolutively from the whole decree, thus bring- 
ing before us for review both judgments. 

In this case, the cause of action in the reconventional demand did 
not grow out of, or have any connection with, the principal demand, 
but was entirely distinct from it—the reconvention being allowed solely 
because plaintiff was a non-resident. 

The two judgments were as separate and distinct as if rendered in 
different actions—so much so that, had one of the judgments only been 
appealable, it alone could have been appealed from and the other could 
not have been reviewed. 3 Rob. 387; 10 Rob. 438; 11 Rob. 12: 5 Aun. 
105; 6 Ann. 579; 14 Ann. 429. 
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From this essential separateness of the two judgments, it follows 


that the execution of one, while implying acquiescence in if, by no 
means implied acquiescence in the other. To deny plaintiff's right to 
execute his judgment would be to give to defendant’s devolutive ap- 
peal the effect of a suspensive appeal. 

Had plaintiff simply issued execution for the whole amount of tha 
judgment in his favor, certainly no inference of acquiescence in the 
other judgment could have been drawn. But had he done this, he 
would have exceeded his legal right. Why? Because the two judg- 
ments co-existing, and being equally exigible, the law operated a com- 
pensation between the two—a provisional compensation to receive 
effect as long as both judgments existed or until one of them had been 
reversed on appeal. Sandel vs. George, IS Aun. 526; Lemane vs. Le- 
mane, 27 Ann. 694. 

If he had issued execution for the whole, the defendant's right, by 
jnjunction, to reduce it to the extent of the excess over his own judg- 
ment, would have been perfectly clear under C. P. 298, par. 10. 

Is plaintiff's case to be prejudiced because he has respected the legal 
rights of defendant and the plain mandate of the law, by issuing exe- 
cution only for the excess of his judgment over that of defendant? 

If plaintiff were asking an amendment of the judgment in his favor, 
he would be precluded by his voluntary execution of it; but as to the 
judgment against him, there is no such acquiescence. He has simply 
subinitted to the effect which the law gave to it as provisionally com- 
pensating his own jadgment so long as it existed unreversed. This 
submission he could nut avoid; it was forced and not voluntary; and 
does not constitute such roluntary acquiescence as precludes him from 
asking that, in our review of that jadgment, we should consider his 
rights as well as those of defendant. 

The correctness of plaintiffs judgment was never questioned below 
or in this Court. It greatly exceeded that of defendant in reconven- 
tion. It was not suspensively appealed from; and upon what princi- 
ple he could be refused the right of executing it to the extent of its 
excess, is certainly not apparent. Nor can we see how the exercise of 
this plain right should involve acquiescence in the other judgment. 

Had he applied to the clerk for a writ of fi. fa. for the whole amount 
of his judgment, and had the clerk refused to issue it without crediting 
the amount of the concurrent judgment against him, and had he ap- 
plied to the court for relief by rule on the clerk, it is manifest that the 
court would have sustained the clerk and refused relief. This makes 
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it clear that, in the execution issued, he exercised his whole legal right 
and waived none. 

It is, therefore, ordered that our former decree herein remain undis- 
turbed. 

Todd and Watkins, JJ., dissent, and the former reserves the right 
to file reasons hereafter. 


DISSENTING OPINION. 


Topp, J. The plaintiff obtained a judgment against the defendant 
for $12,750 subject to credits amounting to about $2000, and in the 
same suit judgment was rendered in favor of the defendant on a re- 
conventional demand for $5400. The defendant took a devolutive ap- 
peal to this court, and the plaintiff, in his answer to the appeal prays 
that the judgment in reconvention against him be reversed. 

The counsel for the defendant in this court devies the right of 
the plaintiff to demand the reversal of the jadgment in faver of the 
defendant or to ask an amendment of the jadgment in any respect on 
the ground that the plaintiff had acquiesced in the judgment. 

It farther appears that this alleged acquiescence was based upon the 
following facts : 

Both plaintiff and defendant obtained an order of appeal from the 
judgment devolutive and suspensive. Defendant Wise alone perfected 
his appeal, the same being devolutive. 

Plaintiff, a few days after the order of appeal was rendered, caused 
execution to issue, and in the writ of execution the amount of the judg- 
ment of Wise, defendant against him, for $5400, was credited on the 
judgment in his favor against Wise, and the writ issued for the bal- 
ance, and the property specially mortgaged to secure the debt and 
recognized in the judgment, was seized and sold, and adjudicated to 
the plaintiff. 

The question, and the only one now before the court for determina- 
tion. is whether the acts of the plaintiff and appellee with respect to 
this judgment, can be held to establish his acquiescence in the judg- 
ment in contemplation of law, so as to debar him from seeking to re- 
verse it, or change it in his favor. 

After a thorough consideration of the matter and a close re-exami- 
nation of the authorities bearing on it, I am constrained to answer this 
question affirmatively. 


There were two distinct judgments rendered by the district court, 
one in favor of plaintiff for the amount of his demand, and recogniz- 
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ing the special mortgage securing it on the mortgaged property. The 


other on a claim in no manner connected with the principal demand, 
and urged by way of reconvention. 

Tne judgment in the principal demand, whilst allowing, by its terms, 
certain credits on this demand, directs or allows no credit for or on 
account of the reconventional demand. The judgment did not, there- 
fore, by its terms, require that this credit for the reconventional de- 
mand, liquidated by a judgment thongh it was, should have been in- 
serted or allowed in the writ or indorsed upon it. 

In our former decision the opinion expressed why this crediting the 
one judgment upon the other and causing execution to issue for the 
balance did not show an acquiescence, was, because such a course was 
not voluntary, but compulsory. 

The plaintiff was net compelled to execute his judgment at all; at 
least, if he desired to be safe from any complication or risk, and exe- 
ente his judgment in its entirety, he might have waited until the de- 
fendant’s appeal was tried. 

He might have had execution issue on his judgment, giving only the 
credits that the judgment liself allowed. It was a distinct, separate 
and independent judgment from the other on the reconventional de- 
mand; and though such execation might have been met by an injane- 
tion, yet such injunction could only have affected the execution of 
plaintiff's judgment to the amount of the judgment in reconvention, 
and plaintiff could thus have gotten the benefit of his judgment and 
the right te execute it for the excess of one judgment over the other, 
without contributing any act of his own to accomplish this object. 

If plaintiff had gone forward and paid this jadgment, and thus have 
gotten it ont of his way, no one could then doubt that he had acqui- 
esced init. What he did do was essentially equivalent to its pay- 
ment. By crediting it on his judgment he took it in payment pro 
tanto of the judgment. Two judgments stood against each other for 
different amounts, he took both under his control, imputing one, so 
far as it went, to the payment of the other. 

I cannot, from any standpoint, see how this disposition of the de- 
fendant’s judgment could be regarded in any other light than the vir- 
tual execution of the judgment. That when the credit was given for 
its amount, that it was thereby extinguished, and of course, fully ex- 
ecuted. 

Thas conclading, 1 am of opinion that the plaintiff by his acts lost 


the right of changing or amending the judgment in his favor either 
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through an appeal or by prayer for an amendment in his answer to the 
appeal. 

I therefore dissent from the opinion and decree of the majority of 
the court. 


Justice Watkins concurs in this opinion. 


No. 9672. 
Wape R. YounG vs. STEPHEN DUNCAN, ET AL. 


This Court has no jurisdiction of a suit instituted to have an attorney's privilege for his fee 
for less than $2000 recognized on a judgment exceeding that sum. 


PPEAL from the Ninth District Court, Parish of Tensas. 
R. Lewis, Judge ad hoe. 


Plaintiff in propria persona, Appellee. 
Kennard, Howe & Prentiss, and Steele & Garrett, for Defendant and 
Appellant : 


1. The matter in dispute is the existence, interpretation and effect of an alleged judgmen 
in reconvention for $5400, the right of Duncan to have the rules of compensation applied 
to it, and the right of plaintiff to enjoin with reference to that judgment. The judg- 
ment is indivisible; the plaintiff seeks and has obtained an injunction with reference te 
the whole of it, and the consideration of the dispute requires a consideration of the 
judgment as a whole. The value of the rights of Duncan in the premises, which plain- 
tiff seeks to enjoin and destzoy, is $5400; and if the alleged judgment be considered as 
a fund, it isa fund of $5400. 37 Ann. 7; 34 Ann. 201; 31 Ann. 297; 35 Ann. 206. 


2. The opinion heretofore rendered should be maintained, for the reason therein given. 
Both this case and No. 9663 were before the Court at the same time, the counsel tbe 
same, and an alleged judgment in that the foundation of this. See Day vs. N. O. P. 
Ry. Co., 37 Ann. 131. 


3. The judgment in this cause should be reversed. 


(a) An injunction cannot he to restrain a creditor from compensating a claim of his debtor, 
with a claim of his own, under the circumstances here shown. As well might one en- 


join the rising of the sun, or enjoin the Civil Code. The compensation acts, pleno jure, 
and even without the knowledge of the debtors, and relates back to the simultaneous 
existence of the debts. Dig. 16,2; Larombiere on Ob., vol. 3, pp. 616, 618. No defend- 
ant could obey such an injunction, for the compensation would take effect in spite of 
any effort at obedience. 
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(>) The alleged judgzsent of $5400, in favor of Wise against Duncan, never had any exist- 
ence, as claimed by plaintiff. The moment jndgment was given in favor of Duncan 
against Wise, for about $17,500, and for Wise in reconvention for $5400, the effect was the 
same as if a balance had been struck and judgment given for Duncan for that balance 
C. P. 369; Levy vs. Roos, 32 Ann. 1029. Duncan owed Wise nothing, and there was 


nothing for plaintiff's claim to operate on. 


(c) Wise is admitted to be insolvent, and to make Duncan pay his lawyer would be irra- 
tional and unjust. T[llustrations given. 


(d) The claim of plaintiff that he is a third person, to whose prejudice compensation cannot 
take jplace, is unfounded. R. C. C. 2215; C. N. 1298, prohibit compensation only to a 
debtor who bas become a creditor after the right of a third person has attached. Dun- 
can was a creditor of Wise before plaintiff was even employed, and had his judgment 
before or at least at the time of the judgment in reconvention. Duncan does not, there- 
fore, come within either the letter or the spirit of the Art 2215. 


On REHEARING. 


The opinion of the Court was delivered by 
Topp, J. Further reflection has satisfied us that this case is not 
within our jurisdiction. 


This is a suit to have recognized and enforced a privilege for $1650 
on a certain judgment described in the pleading. 

It was accompanied by an injunction, taken out against the judg- 
ment debtor, to prevent him from paying, compensating or in any 
manner extinguishing the judgment on which the privilege was 
claimed. The judgment in question exceeds the sum of $2000. 

If the suit was simply to recover a debt of $1650, of course it would 
not be contended by any one that such a suit would be within the 
jurisdiction of this court. The privilege claimed does not enlarge the 
demand, but is exactly commensurate with it, nor is it affected by the 
injunction, since it is only invoked as a means of the preservation and 
enforcement of the privilege. The petition for its issuance contains 
no demand for money in the way of damages or otherwise: nor does 
it enjoin the party from doing or omitting to do anything which would 
cost him a single dollar. As stated, it is simply and purely a suit to 
enforce a privilege on a judgment exceeding in amount the privilege 
claimed. 

It does not seek to alter or annul that judgment to any extent. 

If this were a suit to enforce the vendot’s, lessor’s or any other kind of 
a privilege, though the action might be directed against property ten 
or a hundred-fold greater in value than the amount of the demand, 
there could be no possible pretense that the value of the property 
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could invest this court with jurisdiction. It is not contended that 
there is anything in the nature or character of a judgment that puts 
it on a different footing from other property. So far as relates to the 
question as presented in this case, the fact that it is a judgment is of 
no significance whatever. A judgment may be the subject of a privi- 
lege, and it may be seized and sold to satisfy it, like any other prop- 
erty. 


The question of jurisdiction here presented is very analagous to 
that involved in a revocatory action. The creditor in such action has 
no privilege on the property against which the action is directed, but 
he has something that it is equivalent to it; he asserts the right to have 
the sale of the property revoked in order that his debt may be paid 
out of it, and the property declared subject to his debt. In such an 
action it has been repeatedly held that the jurisdiction of this court is 
not determined by the value of the property, which is sought to be 
reached by the creditor, but by the amount of his demand. 


So where as in this instance a creditor is seeking to save his debt 
by fastening a privilege on property exceeding the value of his debt, 
the jurisdiction of this court is determined not by the value of the 
property, but by the amouat of the debt claimed. 


But as a conclusive test of this matter, suppose that Mr. Duncan, 
the defendant in the suit, either before or after its institution had 
stepped forward and paid to Mr. Young the plaintiff the amount of 
his demand, say $1650, would it not have extinguished his demand in 
toto, and left surviving to him no right or cause of action whatever 
in whole or in part? There can be but one answer to this question. 


It thus plainly appears that this court has no jurisdiction over the 
controversy. 


It is therefore ordered, adjudged and decreed, that the decree of 
this court heretofore rendered in this cause be annulled and set aside, 
and it is now adjudged and decreed that the appeal be dismissed, at 
the cost of the appellant. 








Note of the Reporter: In this case the original opinion and decree having been set aside 


are, under the rule of the Court, not reported. 
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; Johnaon & Randolph vs. MvLaughlin. 
No. 9800. 


Jounson & RANvDOLPH vs. ARTHUR MCLAUGHLIN. 


The case involves only questions of fact, which are examined and determined in accord 


ance with the judgment below. 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 
l \ Tissot, J. 


T. Gilmore & Sons, for Plaintiffs and Appellees : 


W. S. Benedict, for Defendant and Appellant : 


The opinion of the Court was delivered by 

FENNER, J. Plaintiffs, managers of a cotton press, entered into an 
agreement with defendant, a drayman, by which the latter was to haul 
all cotton which plaintiffs might have to haul in or out of the press, 
during the season of 1884-5, at a rate of twenty-four cents per bale, 
namely, eleven cents per bale inward and thirteen cents per bale out- 
ward. As defendant, however, was a member of a labor organization, 
known as the Draymen’s Association, which assumed to regulate the 
charges of its members, and had fixed the rates at twenty-eight cents 
per bale, or thirteen cents for inward and fifteen cents for outward 
hauling, the agreement was, at his request, divided into two separate 
written contracts, viz: Contract A, intended for exhibition to the asso- 
ciation, by which plaintiffs were to pay for the hauling at the rates of 
thirteen cents inward and fifteen cents outward; and contract B, by 
which defendant obligated himself to pay to plaintiffs four cents per 
bale on all cotton hauled by him. 

Plaintiffs bring this suit to recover $2325 18, alleged to be due on 


the last-mentioned contract. 


Defendant admits the contract, does not contest the correctness of 
the account according to the contract, and makes no pretense of pay- 
ment; but avers that, shortly after its date, the plaintiffs agreed with 
him to cancel and annul the contract B; and that, thereafter, the 
hauling was done and paid for exclusively according to the terms of 
contract A. 

Upon this defense the testimony of the parties is widely divergent. 

Both agree that shortly after the hauling began, the Draymen’s As- 
sociation passed a resolution requiring each member to go before a 
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notary and make an affidavit that he receives full tariff rates, and a 
committee was appointed to carry the resolution into effect. Although 
the resolution itself does not so state, defendant says that he was re- 
quired to swear that he received full tariff rates, without rebate. 

In this dilemma, he appealed for relief to plaintiffs. Here the 
divergence begins. Defendant swears that plaintiffs then agreed to 
cancel and annul contract B. Plaintiffs swear that, to accommodate 
defendant, and to enable him to placate his conscience in the matter 
of the affidavit, they agreed to pay him in full, according to the con- 
tract A, for the hauling as it was done through the season, without de- 
ducting the rebate, and that after the season was over, and the con- 
tract ended, defendant would then pay them the whole amount due 
under contract B. 

Plaintiffs’ theory is supported : 

Ist. By the decided preponderance of the oral testimony. 

2d. By their retention and production of the written contract B, 
which, if defendant’s theory were correct, should have been canceled 
or destroyed. 

3d. By the absence of any consideration to induce plaintiffs to fore- 
go so substantial an advantage, secured by a positive contract with a 
responsible man, and by the maxim, “ nemo facile prasumitur donare.” 

4th. By the fact that when, at the end of the contract, plaintiffs 
presented their account, and demanded payment, defendant’s answer 
in writing, set up no such defense, but assigned other reasons for not 
complying with the demand. 

5th. By the fact that the learned district judge, who saw and heard 
the witnesses, found in favor of plaintiffs. 

Under such conditions we have no hesitation in holding that the de- 
fense made is not sustained. 


Judgment affirmed. 


No. 9776. 


BERTRAND SALoy vs. HIBERNIA NATIONAL BANK. 


1. A bank which has received from a depositor, as collateral security for an account there 
overdrawn, or which may be overdrawn subsequently, certain certificates or bonds pay- 
able to bearer at a future day for value, is entitled to hold the same as against one 
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claiming ownership thereof and alleging that one whom he had constituted the depositary 
of same had misappropriated them—unoless the claimant shall allege and prove that the 
bank’s acquisition was mala side. 

2. A vendor of real estate that is charged with a general mortgage, who deposits with the 
notary passing the title, a sum of money or valuable securities as a guarantee that he 


will procure the erasure of same, incurs the risk of the deposit. 


gre from the Civil Distriet Court for the Parish of Orleans. 


L Lazarus, J. 


Robt. Mott for Plaintiff and Appellant. 


7’. Gilmore & Sons for Defendant and Appellee. 


The opinion of the Court was delivered by 

Watkins, J. It is the object of this suit to recover the possession 
of certain bonds of the city of New Orleans, known as certificate bonds 
issued under Act 58 of 1882—two being of the denomination of $1000 
each and tev of 350 each, and all of the aggregate amount of $2500— 
of which plaintiff claims the ownership. 

He claims that on the Ist of October, 1285, he executed a title to a 
certain piece of immovable property described, to Mrs. Magioni, before 
William J. Castell, a netary public of the city of New Orleans, which 
was subject to a general mortgage, the erasure of which he obliged 
himself to the vendee to procure, and to guarantee the performance of 
this contract, he deposited the aforesaid bonds with the notary, until 
he should produce evidence of the cancellation of the mortgage. 

For these bonds a receipt was execated on the Ist of October, 1885, 
by W. J. Castell, notary, per Jas. J. Woulfe, expressing the purpose 
thereof as above set forth. 

On the ist of January, 1806, plaintiff culled for the bonds, but they 
were not to be found among the papers of Castell, who had in the 
mean time died; but upon enquiry they were ascertained to be in de- 
fendant’s possession. 

In its answer the bank says that it is holder and pledgee of the 
twelve certificates or bonds which it received from William J. Castell 
as collateral security for moneys advanced and to be advanced to him, 
and to be applied to same, and to cover any balance that might remain 
due to the bank on the account of Castell. 


It also represents that, at the time of Castell’s death, he was in- 
debted to the bank in a balance of $4,913.25, which is still due and 
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owing, and for which the said certificates or bonds stand pledged ; and 
that defendant is a holder of them in good faith, for a valuable consid- 
eration, before maturity, and that same are payable to bearer and 
negotiable and transferable by delivery only and without indorsement. 


Defendant claims that on the 30th of September, 1885, Castell was 
duly notitied that his account was overdrawn, and three days there- 
after he pledged the bonds to the bank to cover his account, as well 
as the amount of his overdraft as any future overdraft that might 
occur. 


Plaintiff's counsel admits in brief that *‘ the testimony of Mr. Pal- 
frey is clear to the point that the deposit of the bonds was made to 
cover the overdraft, and Mr. Woulfe’s statement was made regardless 
of the facts,” ete. Also that “ the bank afterwards continued to allow 
Mr. Castell to further overdraw his account, far in excess of the value 
of the bonds; and he was overdrawn when he died in the sum of 
$4,913.25,” the exact sum claimed by defendant. 


On this statement of facts, the sole question presented for consider- 
ation is whether the certificates were pledged to the bank “in the 
ordinary course of business,” or “ under such cireumstances as should 
have put the bank upon inquiry.” 


The plaintiff argues to the effect that the bank transacted with the 
notary as a quasi officer of that institution, whose conduct was such as 
to have inspired doubt of the transaction, and the same was out of the 
usual course of trade, “the holder being neither a broker, a dealer in 
securities, or a merchant covering an account.” He insists that, as Mr. 
Castell was the notary of the bank, and a creditor thereof for profes- 
sional services, he was “a quasi officer” thereof, and henee—inferen- 
tially —notice of the illegality of the transaction was sufficiently brought 
home to defendant to have put it on inquiry. 


This argument is untenable. There is nothing in the record to es- 
tablish that proposition. The fact that Mr. Castell was usually em- 
ployed by defendant to perform certain services as notary, in the course 
of its business, does not constitute him a quasi officer of the bank. 


The evidence satisfies us that Mr. Casteil’s account was, on the 30th 
of September, 1885, overdrawn for more than $2500, the amount of 
the certificates deposited on the 4th of October following. 

Subsequently his account was diminished by deposits and increased 
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by checks, alternately, until, at his death, he was indebted to the bank 
in excess of $4000—more than sufficient to consume the deposit. 


In Brown vs. Schmidt, 7 Ann. 349, it was held that ‘‘the purchaser 
of property who, without authority, pays the price into the hands of 
the notary, incurs the risk of the deposit,” and if the notary embezzle 
the money the purchaser must sustain the loss. 

In Arby vs. Dueatel, 18 Ann. 470, the Court said: “ The law has not 
made it the official duty of a notary to receive money to erase mort- 


7 20 Ann. 78, Monrose vs. Broeard. 


gages.’ 

In Givanovich vs. Citizens’ Bank, 26 Ann. 15, the Court held that 
Duéros was indebted to the bank when the notes were placed in its 
possession as collateral security therefor, and that the bank had the 
right to thus receive them. That Ducros was lawfully in possession of 
them, and, as to third persons, the owner of them; and could dispose 
of them at pleasure. 

The responsibility was from Ducros to his principal, and not from 
the bank to plaintiff. 

That case involves a like principle to the one under discussion here. 

In Fairfax vs. Beer, 37 Ann. 821, this Court held that ‘‘ the transferee 
for value, of negotiable securities not due, from the possessor and ap- 
parent owner, gets a title which cannot be defeated without proof of 
actual or constructive notice of the imperfect title of the transferor, 
amounting to mala fides.” 

The burden of proof was on the plaintiff to establish such actual or 
constructive notice to defendant of Castell’s imperfect title to the cer- 
tificates in question. 

The legal presumption is that the holder of a negotiable instrument 
has acquired it without notice of anything to impeach his title. 

In Collens vs. Gilbert, 94 N. S. 753, the Supreme Court held that 
“the title of a bona fide holder for value, of an accepted draft indorsed 
in blank, is not affected by the fact that the party from whom he re- 
ceived it, before its maturity, had possession of it for certain purposes 
and misappropriated it.” Shaw vs. Railroad Company, 101 U. S. 563; 
Brown vs. Sheppard, 95 U.S. 481. 

There is no evidence in the record that impeaches the good faith of 
the defendant. We think the judgment appealed from is correct. 


Judgment affirmed. 
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No. 9794. 
J. G. MERCIER ET AL. vs. Patrick HARNAN. 


The best evidence must be produced. 
A copy of a copy is not admissible in evidence unless the original is alleged and proven to be 
lost, and that a copy thereof cannot be obtained. C. C. 2268, 2269, 2270, 2279, 2280; 6 N 
S. 208; 2 Ann. 998; 6 Ann. 683; 7 N.S. 550; 5 N.S. 175; 13 L. 536. 
a ee from the Civil District Court for the Parish of Orleans. 
LA Rightor, J. 


James Timony & F. Michinard for Plaintiff and Appellee. 


Jos. H. & J. Z. Spearing, for Defendant and Appellant : 


The opinion of the Court was delivered by 


Topp, J. The plaintiffs sue to recover certain immovable property 
described in their petition, and to annul a tax title of the same, made 
to the defendant in possession. 


The plaintiffs claimed to be owners of the property by inheritance 
from their mother, Henrietta Antoinette Corinne Smith, wife of Dr. 
Armand Mercier. They deny that Dr. Mercier ever owned the prop- 
erty, though the same was assessed in his name, but aver that it 
belonged to Mrs. Mercier, and was donated to her by her mother 
at her marriage, in 1837, and constituted a part of her dotal effects 
under her marriage contract, passed in said year, before two notaries, 
in Paris, France, where the marriage was celebrated. 

There was no motion filed to dismiss the appeal, but the counsel for 
plaintiffs’ counsel suggest, in their brief, that this court is without 
jurisdiction ratione materia, alleging that the value of the property is 
below the jurisdictional amount. 

The plaintiffs, in their petition, allege the property to be worth. 
over $2100. The defendant, in his answer, alleges its value at $3000, 
and in this court has filed his affidavit asserting its value at said sum 
The evidence in the record shows it was assessed at from $4000 to 

$4500 in different years. 

The amount of its adjudication at the tax sale is no test of its actual 
value in the face of the above. We have jurisdiction of the cause. 


On the trial the plaintiffs, to prove their ownership of the property 
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in dispute offered in evidence an abstract from the records of the 
office of the Recorder of Mortgages of New Orleans, which purported 
to be the record of a copy of the marriage contract referred to, under 
which the mother of the plaintiffs acquired title to the property in 
controversy. 


The admission of this record was objected to, subtantially, on the 
ground that it was not the best evidence, that it was but a copy of a 
copy, and offered without averment or proof of the loss or destruc- 
tion of the original act or the copy thereof, purporting to be recorded 
and without proof or allegation that another copy of the original 
could not be obtained. 


This objection was overruled, and the record admitted, to which ex- 


<eption was made and noted. 


The judge erred in his ruling. The objection embodied an elemen- 
tary principle found in every work on evidence, and so completely 
consecrated by established jurisprudence as to dispense with any 
citation of authorities to support it. 


This appears to be the sole evidence of the plaintifts’ title to the 
property to be found in the record. 


It is therefore ordered, adjudged and decreed that the judgment of 
the lower court, which was in plaintiffs’ favor, be annulled, avoided 
and reversed, and that the suit be dismissed as of non-suit, at plain- 
tiffs’ cost in both courts. 


No. 9792, 
New ORLEANS COTTON EXCHANGE vs. BOARD OF ASSESSORS ET AL. 


Proof that there has been a decrease in the values of buildings in the immediate vicinity of 
that, whose assessment is sought to be reduced by suit, and also a diminution in the 
rents of such property in the same locality, and proof likewise of extravagance in the 
construction of the building, so that such cost is not a proper test of its value when as- 
sessed, will justify a reduction of the assessment. 
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Cotton Exchange vs. Assessors et al. 


PPEAL from the Civil District Court for the Parish of Orleans. 
L Houston, J. 


Bayne & Denégre for Plaintiff and Appellee. 
M, J. Cunningham, Attorney General, W. H. Rogers, City Attorney, 


Wynne Rogers and James Moise for Defendants and Appellants. 


The opinion of the Court was delivered by 

Topp, J. The object of this suit was to effect a reduction of the 
assessment on the Cotton Exchange building in this city. The assess- 
ment complained of is that of 1885. 

From a judgment of the district court reducing the assessment from 
$300,000 to $200,000, the State and city of New Orleans have appealed. 

A similar case was before us last year touching the assessment of 
the same property for the year 1884, reported in 37 Ann. 423. In that 
case the court declined to reduce the assessment. Among the reasons 
expressed for the conclusion then reaclied were, substantially, that 
there was no proof that the cost for the construction of the building 
was “ particularly extravagant, none that the property had deteriorated 
in value, or that the owner would sell it for an amount less than its 
cost.” 

In the instant case the omission of proof in the respects mentioned, 
and so essential to anything like a correct estimate of the value of the 
property has been abundantly supplied. 

We have the testimony in the record of auctioneers and real estate 
agents and of the owners of real estate in the immediate vicinity of the 
Cotton Exchange, that there has been a steady decline in the values of 
property in that locality of more than 25 per cent, and a still greater 
decline in the rents of property; and in addition to this it is shown 
that since the assessment of 1884, that there has been a depreciation 
in the stock of the company of at least one hundred per cent. 

It was also satisfactorily proved that there had been unnecessary 
extravagance in the construction of the building, and that, therefore, 


its cost was no proper test of its present actual value. 

These considerations lead us to the conclusion that, upon the whole, 
there is no reason or just cause to disturb the judgment of the court of 
the first instance which reduced the assessment to $200,000 as before 
stated, and that judgment is therefore affirmed with costs. 





THE STA 
' NINE 
PEAC 

The Suprem 
supervit 
that art 
Other appel 
diction. 

A prohibitic 
nullity. 
withstar 

A mandamu 
vented b 


justice nr 


. he 
4... 


B. FW 
P. H. & 


The opi 
BERMUI 

a justice « 
ity and th 
The rel: 
tion, forbi 
her, the ol 
session of 
She furt 
ceed with 
sequence ¢ 
The rele 
issue the p 
to be orde 
She aces 
ceedings tl 
and the sa’ 
the latter | 
The facts 
The dist 
justice had 





NEW ORLEANS, JANUARY, 1887. 97 





: | State ex rel. Hirsch vs. Judge. 


No. 9847. 
THE STATE EX REL. Mrs. HIRSCH, WIFE, Vs. THE JUDGE OF THE 
NINETEENTH JUDICIAL DISTRICT, AND THE JUSTICE OF THE 
PEACE FOR THE SIXTH WarpD, PAnisH oF St. MArRy. 





The Supreme Court, under Article 90 of the Constitution, has exclusive control and general 
supervision over all inferior courts. It alone can issue the remedial writs mentioned in 
that article. 

Other appellate courts may issue similar writs, but only in aid of their appellate juris- 
diction. 

A prohibition issued otherwise by a district court to a justice of the peace, is an absvlute 
nullity. It ought to have been ignored and the justice ought to have proceeded, not- 
withstanding. 

A mandamus cannot issue to a justice who is willing to proceed, but who thinks himself pre- 
vented by superior authority from doing so. The prohjbition having been annulled, the 
justice must proceed with the case. 


ee for Prohibition, Mandamus and Certiorari. 
4. 





B. F. Winchester for the Relatrix. 
P. H. Mentz for the Respondents. 





The opinion of the Court was delivered by 

BermupDeEz, C.J. This is a proceeding against a district judge and 
au justice of the peace, charging the former with usurpation of author- 
ity and the latter with denial of justice. 

The relatrix complains that the district judge has issued a prohibi- 
tion, forbidding the justice from trying a suit instituted before him, by 
her, the object of which was to prevent a third party from taking pos- 
session of a house of which she claims to be the owner. 

She further complains that she has called upon said justice to pro- 
ceed with the trial of said suit; but that he declined to do so, in con- 
sequence of the prohibition issued against him. 

The relatrix charges that said district judge had no jurisdiction to 
issue the prohibition; that it was not binding on the justice, who ought 
to be ordered to proceed to determine her case. 

She accordingly prays fora certiorari to test the validity of the pro- 
ceedings thus had, that those had before the district court be annulled 
and the said court prohibited from interfering with the justice, and that 
the latter be commanded to try her suit. 

The facts do not appear to be disputed by the respondents. 

The district judge in his answer admits them. He insists that the 
justice had no jurisdiction and that he accordingly was right in issuing 

7 
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the prohibition. The justice in his return pleads the prohibition in 
justification of his conduct. 
The questions are of law only. 


Article 90 of the present Constitution vests this Court with ‘control 
and general supervision over all inferior courts, and with power to 
issue writs of certiorari, prohibition, mandamus, quo warranto and other 
remedial writs. 


The Constitution does not confer similar supervisory jurisdiction 
on any other court, whether it be a district court or a circuit court ; 
although it vests the other appellate courts with the power to issue 
like writs in aid of their appellate jurisdiction. 


Those courts have therefore no power to issue any of those writs, 
when not in aid of their appellate jurisdiction. 

In a case in which a certiorari had been asked, the city judge pleaded 
to our jurisdiction, asserting that he was amenable only to the district 
court, to which appeals from his judgments could be taken. 


We there held, in a considered opinion, that this Court has exclusive 
control and general supervision over all inferior courts, and that it 
alone can issue to such courts the remediai writs mentioned in Art. 90, 
whether in appealable or unappealable cases. See State ex rel. Gas 
Light Co. vs. Judge, 37 Ann. 286. 

This view of the case dispenses us from passing on the question of 
lack of jurisdiction in the justice’s court. Its incompeteucy could not 
vest the district court with a power denied it by the Constitution. 

As the district court had no power to issue the prohibition, the jus- 
tice was not bound to respect it. He ought to have ignored it and 
proceeded with the case. His transgression could not have been pnn- 
ished. State ex rel. Liversey vs. Judge, 34 Aun. 741 (746, VI.), and au- 
thorities cited. 

This does not, however, justify a mandamus to the justice. The 
record shows that he overruled an exception to his jurisdiction and 
that, far from refusing to proceed with the case, he would have tried 
it unless for the prohibition, and that he is ready to hear and deter- 
mine it. 


-There can be no doubt that the prohibition being declared a nullity, 
and having thus ceased to be an impediment in his way, and his tremor 
of martyrdom and incarceration being placated, he will try the case. 
It is not until he shall have refused to proceed that the writ can be 
sought. 

It is therefore ordered that the prohibition issued by the District 
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Court for the 19th Judicial District, for the parish of St. Mary, be an- 
nulled to all ends and purposes, and that said court be prohibited from 
issuing any other similar writ to the justice of the peace for the sixth 
ward of said parish; and, 
It is further ordered ‘that the application for a mandamus against said 
justice be dismissed. 








No. 9850. 


THE STATE EX REL. Mrs. ANNE HvuyYGHE vs. F. A. MonrRog, JUDGE 
Division C., Crviz District Court, PARISH OF ORLEANS. 


The conduct of a district judge who enjoins an execution predicated on a judgment of the 
Supreme Court, on the ground, as alleged, that said judgment, from its terms and under 
restrictions placed by the court which rendered it, is not vet executory, is not amenable 
to the charge that the inferior judge refuses obedience to the mandate of the superior 
court. 

It is competent for the district judge to consider such an allegation, and to act according to 
his construction of the true meaning of the judgment. His course will not be inter- 
fered with by mandamus. 


PPLICATION for Mandamus. 





Alfred Goldthwaite, for the Relatrix. 
Bayne & Denégre and Braughn, Buck & Dinkelspiel, for the Re- 
spondent. 





The opinion of the Court was delivered by 

Pocut, J. The compaint of relatrix is that the respondent judge 
has illegally issued an injunction restraining the execution of the 
judgment rendered in her favor by this court in the case entitled 
Huyghe vs. Brinkman, reported in the 37th Annual Reports, p. 240, 
and she invokes, at our hands, a writ of mandamus, intended to coerce 
the respondent to rescind his order of injunction. 

The district judge returns that in his opinion, and under his con- 
struction of the various dicta and decrees of this court in the premises, 
the judgment enjoined was not intended by the court to be executory 
at the present stage of the litigation between the parties, independ- 
ently of the ultimate adjudication of Brinkman’s alleged good faith, 
which, under the law, and in accordance with our decree, was the con- 
dition precedent of his right of recovering moneys disbursed by him 
for taxes and improvements on the property in suit, and that therefore 
he deemed it his duty in equity and good conscience to enjoin the exe- 
cution sued out by relatrix, with a view to consolidate all questions 
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incident to, and depending upon, the fundamental question of title 
and good faith, which is now pending in a proper proceeding, between 
those parties, 

Our examination of the record, and a mature consideration of the 
status of the litigation, have failed to show that the respondent has 
committed an error which would justify our interference by mandamus, 
as suggested by the relatrix. 

Our conclusions in the case of the 37th Annual were that the nature 
of the action was possessory ; that plaintiff in that case, relatrix here, 
was entitled to rents during the time that she had remained ejected at 
the instance of Brinkman, and that if the adverse possession of the 
latter had been in good faith, he was entitled to recover his taxes and 
‘“‘ whatever else he could properly plead in offset to the plaintiff's 
claim for rent.” Hence we entered the following decree : 

‘It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and that the plaintiff now have judgment for the 
possession of the premises described in her petition, and for thirty 
dollars a month rent of same, from November 2, 1878, with five per 
centum interest from the expiration of each month, and costs of both 
courts, and that the case be remanded to receive proof of the matters 
above indicated, and counter-proof of the same for judgment thereon.” 

The matters “ above indicated” were the alleged good faith of the 
defendant Brinkman, and, as depending thereon, the amounts which 
he had disbursed for taxes and for necessary repairs, including his 
right to offset such amounts, if legally due, against the claim, judi- 
cially recognized, of plaintiff for rent. 

The right of plaintiff to execute the moneyed judgment therein ren- 
dered in her favor was subordinated to, and made to depend upon the 
contemplated judicial determination of the matters ‘‘ above indicated,” 
and which were to that end referred to the investigation of the lower 
court. 

It is not even pretended that the judgment was at that juncture ex- 
ecutory ; the very reverse is apparent from the inaction of relatrix, 
who did not call for an execution for more than eighteen months 
thereafter. 

Now, has anything since transpired to legally vest it with that char- 
acter ? 

The record contains no proceeding which supplies an affirmative an- 
swer. 

Under our order, the district judge tried the question of Brinkman’s 
good faith ; he decided it in his favor, and gave him a judgment for 
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$1900, as an offset pro tanto to the amount allowed by our judgment to 
Mrs. Huyghe on her claim for rent. 

On appeal, we reversed this judgment, not because Brinkman had 
failed, under the evidence, to make out his case of good faith and of 
the amounts of his disbursements ; but because the nature of his al- 
leged good faith necessarily involved a decision of the validity of his 
title to the property in suit, and because such a question could not be 
judicially discussed in a possessory action. 

Hence, we expressly reversed all his rights in the premises for ad- 
judication in a proper proceeding, which we indicated in the opinion, 
and which is naturally suggested, as the petitory action. 

It, therefore, appears that thus far, only two matters in this appar- 
ently interminable litigation, have been judicially set at rest, and 
these are: 

Ist. Mrs. Huyghe’s right of possession of the premises, and 

2d. Her right to recover rent at $30 a month from November 2, 
1878, up to the time at which she was restored to possession. 

But nothing more is as yet judicially certain. 

Now we are informed that the action which we have indicated is 
pending in the district court, and to that suit all matters have been 
relegated, including the right of relatrix to execute her judgment, sub- 
ject or not, as the case may be, to an offset on the part of Brinkman. 

In our last decree we said, in reference to that matter: “ A judg- 
ment in such an action will take up the whole series of adverse claims, 
of title, of rents and revenues, and the incidental right of compensa- 
tion for alleged necessary disbursements.” That language and other 
utterances, in our opinion, have, it seems to us, been correctly con- 
strued by the respondent judge. 

Relatrix lays great stress on our supplemental opinion and decree, 
in which we refused to entertain Brinkman’s application for an order 
partially suspending the execution of the judgment for rent in her 
favor. 

The pleadings before us did not present or even remotely involve 
the question of the character of the judgment, as to whether it was 
executory or not, hence we were powerless to dispose of such an issue 
at that time. 

We said then, and we repeat now, that as a judgment it was final, 
and that it was the property of Mrs. Huyghe, and as such, beyond our 
control or that of any other tribunal. 

The practical meaning of Brinkman’s application, which we dis- 
countenanced, was a movement for an injunction without affidavit or 
bond and without an issue. 
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But in the present proceeding, the pivotal question involves that 
very point, and it was competent for the district judge in an injunc- 
‘tion proceeding to consider the allegation that, under the restrictions 
placed thereon by the court which rendered it, the execution of the 
judgment depended upon future contingencies—and that is precisely 
the question which the present application places before us, in regular 
injunction proceedings. 

We have noted the reliance of counsel for relatrix on that line of 
authorities which define the duties of inferior courts in dealing with 
mandates of their superiors referred or returned to them for execution. 
But this is not the case at bar. The respondent is not in the attitude 
of an inferior judge who even hesitates to obey the mandates of his 
superior. The whole extent and scope of his judicial action has been 
to ascertain in limine, the true meaning and judicial effect of a mandate 
emanating from his superior, and to order accordingly. 

The case falls within the principles considered in our recent opinion 
in the case of the State ex rel. Sentell vs. Judge, 38 Ann. 31. 


We therefore conclude that relatrix is not entitled to the writ of 


mandamus. 
It is therefore ordered that the writ herein prayed for be refused at 
the costs of relatrix. 








No. 9796. 
Mrs. A. H. CARTER ET AL. V8. MADELAINE FARRELL ET AL. 


A simulated sale is no sale. Itis an absolute nullity. So where such pretended sale is even 
in the form of an authentic act or of a judicial sale, if it is accompanied by a counter- 
letter, or the possession of the alleged purchaser is precarious or not continuous and 
complete, a judgment creditor of the vendor may disregard the apparent title and seize 
directly, and if enjoined may, under proper pleadings, show by written or oral evidence 
the simulation charged. 

As a geneial rule amendments to the pleadings should always be allowed in promotion of 
justice, where they do not change the issues nor cause delay. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monree, J. 





A. E. Billings and R. G. Harris for Plaintiffs and Appellees: 

When a person is in possession of real estate under an act, not void on its face, the question 
of fraud and simulation cannot be inquired into collaterally by commencing with a seiz- 
ure, but the seizing creditor must resort to the revocatory action. Barbarin vs. Saucier. 
5 N.S. 361; Weeks vs. Flower, 9 La. 385; Morton vs. Crosby, 14 La. 426; Kirkland vs. 
Bank, 1 Ann. 300; McAdam vs. Soria, 31 Ann. 862; Willis vs. Scott et al., 33 Ann. 1027: 
Majors vs, Dennis, 35 Ann. 336; Johnson vs. Kingsland et al., 38 Ann. 249. 
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The revocatory action nor any evidence to sustam it can be offered without allegation of 
insolvency of debtor. Nieman vs. Condran, 34 Ann. 847; Long vs. Klein, 35 Ann, 384. 

Pleadings cannot be amended after case has been called for trial. Case va. Watson, 22 Ann. 
351; Spyker vs. Hart, 22 Ann. 534. 


B. R. Forman for Defendants and Appellants: 

A simulated title, even in the form of a judicial sale, may be disregarded by the judgment 
creditor of the real owner of the property, and the creditor may seize the property, and 
when enjoined may plead and prove the simulation by counter-letter or other sufficient 
evidence. Kimble vs. Kimble, 1 N.S. 633; Weeks vs. Flower, 9 L. 385; Hiriart vs. 
Roger, 13 L. 126; Cammack vs. Watson, 1 Ann. 135; Spurlock vs. Manier, 1 Ann. 306; 
Jonau vs. Dreux, 1 Ann. 364; Hobgood vs. Brown, 2 Ann. 323; Lindeman vs. Theobalds, 
2 Ann. 913; Clark vs. Bank, 3 Ann. 326 ; Oglesby vs. Drake, 3 Ann. 640; Dawson vs. Hol- 
bert, 4 Ann. 36; Erwin vs. Bank, 5 Ann. 1; Hughes vs. Winfrey, 5 Ann. 668; Maxwell 
vs. Mallard, 5 Ann, 702; Emswiler vs. Burham, 6 Ann. 710; McMasters vs. Place, & 
Aun. 431; Dosson vs. Bieller, 10 Ann. 570; Simpson vs. Mills, 12 Ann. 173; Scully vs. 
Kearns, 14 Ann. 436; Gleises vs. McHatton, 14 Ann. 560; Austin vs. Da Rocha, 23 Ann. 
46; McAdam vs. Soria, 31 Ann. 865; Willis vs. Scott, 33 Ann. 1026. 





The opinion of the Court was delivered by 

Topp, J. The plaintiffs having seized under a judgment against W 
II. Finnegan certain immovable property in the city of New Orleans, 
described in the pleadings, the sale of it was enjoined by Delia Farrell, 
who claimed to be the owner of it. 

In the answer to her petition, plaintiffs denied her ownership of the 
property. They further averred, substantially, that the property was 
originally bought by the judgment debtor, Finnegan, and paid for with 
his own money on the 29th of May, 1875, but that he caused the title 
to be made to the third opponent, who lived with him at the time as 
his concubine. That this conveyance to her was a pure simulation, 
and that she executed and signed a counter-letter acknowledging the 
simulation, and that the real title was in Finnegan, which counter- 
letter was subsequently stolen and destroyed by her. Furthei, it was 
averred that Finnegan caused Delia Farrell to make a conveyance of 
the property to one Swinney, and subsequently had the property sold 
under a foreclosure of the special mortgage retained for a part of the 
price, and again had the naked title put in the name of this third oppo- 
nent in the sheriff’s deed, though Finnegan was the real owner and all 
the time in possession of the same. 

There was judgment in favor of the third opponent, and plaintiffs 
have appealed. 

On the trial of the cause, plaintiffs offered proof of the simulation 
charged, both with respect to the deed made to her in May, 1875, and 
the subsequent one at the sheriff’s sale in May, 1877, and offered to 
prove the execution of the counter-letter and its destruction. This evi- 
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dence was rejected by the judge on objection made, substantially, to the 
effect that the third opponent having exhibited title to the property— 
the sheriff’s deed—and possession under it, that it could only be at- 
tacked in a direct action, and that a direct seizure could not be made 
of the property in disregard of her title, and proof of its simulation 
offered collaterally. 

In the argument of counsel, it was stated that the judge a quo was 
governed in his ruling on this question of evidence by the authority of 
Willis vs. Scott, 33 Ann. 1026. 

We think he has extended the doctrine of that decision beyond its 
true limits. 

We there laid down the general rule that immovable property held 
under a title translative of property, accompanied by actual delivery 
and continuous possession and control as owner, could not be directly 
seized by a creditor of the transferror; but we clearly indicated that 
for the application of this rule it was necessary that the possession and 
control should be “ perfect and complete,” and when there was any 
interruption or infirmity or ambiguity of the possession established, 
which tended to rebut the presumption of ownership and create an 
indicium of simulation, the rule would not apply. 

We think in this case the evidence sufficiently shows such defect in 
the possession of the transferree—it appearing that Finnegan continued 
to administer the property, to rent it and collect the revenues, and 
though he acted as the assumed agent of his transferee generally, he 
did not in all cases observe even this precaution. 

But we think it still more clear that the authority referred to does 
not apply where the transfer of the property was accompanied by a 
counter-letter. Such a document, if establishing clearly the simulation 
of the transfer, utterly destroys the effect of the transfer between the 
parties and makes it as if it had never been passed. It takes away all 
the reasons which support the general rule laid down in Willis vs. 
Scott, and leaves it entirely without application. 

The rejection of evidence to prove the existence and contents of such 
a counter-letter, and its fraudulent destruction by the transferee, was 


error. 

And in this connection, without deciding whether, under the peculiar 
circumstances of this case, it was necessary for the defendant—the 
seizing creditor—to allege injury to himself by this transfer, we think 
the judge a quo was clearly in error in rejecting the amended answer 
of the defendant, in which such injury was clearly charged by the aver- 
ment, in substance, that it was the only property of his debtor out of 
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which his judgment could be satisfied. Thus concluding, the case must 
be remanded. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court, be annulled, avoided and reversed, and the case re- 
manded to be proceeded with according to law and the views herein 
above expressed; the cost of appeal to be paid by the third opponent, 
and of the lower court to abide the issue of the cause. 





No. 9733. 


Mary J. ASHBY vs. JOSEPH S. ASHBY ET ALS. 


An action can only be brought by one having a real and actual interest which he pursues. 

So where one claiming to be a judgment creditor of another, seeks to annul a mortgage exe- 
cuted by the latter in favor of his children, on the ground of fraud, and the record shows 
that the judgment, on which the suit is founded, is not in favor of the plaintiff, but in 
favor of her minor children, for whom she was tutrix, and who had obtained their ma- 
jority before the action of nullity was brought, and they do not join in the action, the 
suit must be dismissed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


J. 8. & J. T. Whitaker and Chas. S. Rice, for plaintiff and Appellee. 
A. J. Lewis, for Defendants and Appellants : 


The liquidation and adjudication to the surviving parent of the shares of the minors in the 
community may render a settlement of tutorship useless and unnecessary. In such 
cases there is no prescription of four o1 ten years. 5 Ann. 598; 21 Ann. 643; 23 Ann. 
17; 25 Ann. 612; 30 Ann. 673; 34 Ann. 1041; 37 Ann, 121; 38 Ann. 


The inscription of the liquidation suffices. 35 Ann. 943. 

To make a mortgage fraudulent two things are necessary, the intention to defraud and act- 
ual loss; and the insolvency of the mortgagor must be brought home to the mortgagee. 
4 L. 256; 18 L. 388; 2 R. 92; 4 R. 408; 24 Ann. 158; 38 Ann. 

A contract in good faith cannot be annulled, though injurious to creditors. C.C. 1978, (1973) ; 
1 R. 527; 2 R. 299; 11 R. 493, 533; 12 Ann., 429. 

The constant verbal and written recognition by the father of his children’s claims, is a con- 
stunt interruptiun of prescription. 34 Ann. 752. 

A mortgage is indivisible and must be annulled in toto, or not at all; therefore, all parties 
thereto must be legally cited. One party thereto, an absentee, cannot be brought into 
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coutt by citation upon the lawyer who had accepted the mortgage for her, but whose 
authority to stand in judgment for her, is neither alleged nor proved. 38 Ann. 232. 
The imputation of payment by the creditor must be accepted by the debtor. 15 Ann. 526, 
It must be made at the time ot payment and not afterwards. 2 Ann. 24; 3 Ann. 351. 





The opinion of the Court was delivered by 

Topp, J. This is a suit instituted by plaintiff, claiming to be a 
judgment creditor of the defendant Joseph H. Ashby; to annul a mort- 
gage executed by him in favor of his children—co-defendants— which 
is charged to be fraudulent and intended to secure an unjust claim 
against him in their favor to the prejudice of the plaintiff’s rights. 
The defendant excepted on the ground that the petition disclosed no 
cause of action. 

Following a vicious practice that prevails to some extent throughout 
the State, this exception, though determinable on the face of the 
papers, was referred to the merits. 

The answer is in part, substantially, explanatory of the exception of 
no cause of action, giving specifically the facts or reasons why the 
plaintiff cannot maintain the suit. 

From a judgment in favor of the plaintiff annulling the mortgage 
assailed, the defendants have taken this appeal. 

It appears from the pleadings and record : 

That the plaintiff has no moneyed judgment against the defendant 
Joseph H. Ashbey, on the faith of which she seeks the annullment of 
the mortgage. This judgment, which is referred to in the petition, is 
not a judgment in favor of the plaintiff, but one in favor of her chil- 
dren, to whom she was at one time tutrix. 

It further appears that, when this suit of nullity was instituted, these 
children had attained their majority, and one of them had married, 
had children and died. 

It is not alleged or proved that the plaintiff ever acquired from her 
children this judgment or any right thereto, and the parties owning 
the judgment are not parties to the suit, or in any manner represented 
therein, but the plaintiff sues alone and in her personal capacity. 

It follows, therefore, that plaintiff has instituted and prosecuted a 
suit in which she has nv personal interest whatever, and in which she 
does not represent the real parties in interest. 

An action can only be brought by one having a real and actual in- 
terest which he pursues. C. P., Art. 15; Corral & Co. vs. Towboat 
Co., 37 Ann. 803. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered, it is further 
ordered, adjudged and decreed that the suit be dismissed at plaintiff’s 
costs in both courts. 
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No. 9779. 


Tuomas H. Hanpy et AL. vs. THE City oF New ORLEANS ET ALS. 


Tax-payers have a standing in court to contest upon proper charges, the validity of a muni. 
cipal ordinance and contract executed under it, whenever its enforcement may increase 
the burden of taxation. 

A district court, the lower limit of whose jurisdiction is fixed, has jurisdiction to pass upon 
such controversy, when the matter in dispute, which is the value of the contract, ex- 
ceeds that limit, and the Supreme Court has jurisdiction, on appeal, when that value 
exceeds two thousand dollars. 

A petition of taxpayers discloses a cause of action, which charges that a municipal corpor- 
ation has, in excess of its powers and in violation of prohibitory provisions in its char- 
ter, passed an ordinance under which a contract of lease was entered into. 

Courts of justice have the right to sanction and to determine such controversies, but in the 
exercise of that power ought to act. with great caution and have due regard for the legal 
discretion with which the Legislature may have clothed such corporations, which are 
in reality, State functionaries, whose acts must be respected whenever they are doue in 
furtherance of delegated authority. 

A PPEAL from the Civil District Court for the Parish of Orleans. 

Monroe, J. 


Kennard, Howe & Prentiss and White & Saunders, for Plaintifts and 
Appellants. 

W. 8. Benedict, Bayne & Denégre and Farrar & Kruttsehnitt, for 
Defendants and Appellees : 


The opinion of the Court was delivered by 

BerRMuUDEZ, C. J. This cause comes up on an exception, to be de- 
termined on the face of the papers. 

It is an action brought by three resident taxpayers of New Orleans, 
in their own behalf and in that of all others similarly situated, for the 
annulment of a municipal ordinance and of the extension of a lease, 
made under it, of the wharves on the river bank, in favor of certain 
named parties. 

The city and the lessees were made defendants and a number of citi- 
zens intervened, joining in the demand. 

An elaborate petition guardedly and sharply drawn, sets forth the 
gravamen of the complaint substantially, to be : 

That the city has violated the mandatory provisions of her charter, 
in disregarding the forms prescribed as conditions precedent, sine qui- 
bus non, for the letting or farming out, of the wharves in question, 
namely: In not having invited competition by publication or other- 
wise, or at least in fixing excessive wharfage rates, which are destruct- 
ive of the interest of commerce and of the inhabitants, and which en- 
able the lessees to realize annually a profit nearing $100,000, and in 
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not imposing obligations such as the construction and repair of sheds, 
etc., which would, if exacted, redound to public welfare. 

The petitioners further aver, that other parties have made to the city 
more liberal offers ; that they themselves have proposed to accept the 
lease on more advantageous terms to the city and less onerous on the 
commercial community, one of them going so far as to tender a bonus 
of $75,000 to the city to secure a preference ; that had competition 
been permitted, the leasing might have been made with wharfage 
rates at least ten per cent lower, to the great benefit of the commerce 
and business in New Orleans and of petitioners and of other taxable 
inhabitants ; that the offers, proposals and tenders aforesaid were not 
considered and were ignored. . 

The petitioners further allege that the matter in dispute exceeds 
$5000, and that the interest of each exceeds $2000. 

Upon these averments an injunction is prayed for to prevent the ex- 
ecution of the lease, which had not yet begun to run, and a judgment 
is asked annulling the ordinance and new lease, and perpetuating the 
injunction. 

The lessees excepted, pleading want of capacity in plaintiffs, mis- 
joinder and no cause of action. The city urged like exceptions, save 
that of misjoinder. 

The district judge declined the writ, and dismissed both the petition 
and intervention. 

He considered that it does not appear that the plaintiffs, or either of 
them, have a sufficient pecuniary interest to maintain their action in 
any court the jurisdiction of which is limited to a specific sum. 

He further considered that, even if plaintiffs have shown such inter- 
est, the petition discloses no cause of action. 

The plaintiffs appeal. 

The record does not show that any plea to the jurisdiction was filed 
and sustained ; but here, certain counsel for the defense admit formally, 
while the others deny absolutely, any jurisdiction in the lower court, 
and a fortiori in this court, over the controversy, even if a cause of 
action be disclosed. 

I 


The first question to be determined is whether the plaintiffs have a 
standing in court. 

It is unnecessary to indulge in any discussion of the long-mooted, 
but now apparently settled question: Whether taxpayers, or even one 
of them, have a right to contest judicially, as plaintiffs, the validity of 
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municipal ordinances, at which they level the charge of illegality, for 
any cause. 

The sedate doctrine, after much contrariety of opinions and consid- 
erable vascillation among the courts, seems to be: That the right of 
property holders, or taxable inhabitants, is recognized, to resort to 
judicial authority to restrain municipal corporations and their officers, 
from transcending their lawful powers, or violate their legal duties, in 
any unauthorized mode which will increase the burden of taxation, or 
otherwise injuriously affect taxpayers and their property ; such as an 
unwarranted appropriation and squandering of corporate funds, an 
unjustifiable disposition of corporate property; an illegal levy and 
collection of taxes not due or exigible, ete. We accept this conserva- 
tive doctrine. 

The recognition of that privilege is predicated on the principle, that 
it is proper that those who may be immediately affected by the abuse, 
should be armed with the power to interfere, directly and at once in 
their own name, in a mode which affords an easy, prompt and ade- 
quate preventive relief against an evil which might otherwise entail 
irremediable wrong. 

The exercise of that right or privilege is the more justified when the 
law does not vest a State or an officer with the power to seek redress. 

In such instances the action is regarded as having a public character 
and as being a public proceeding in which the public complains. 
Crampton vs. Zabrinski, 101 U. S. 601; New London vs. Brainard, 22 
Conn. 552; Baltimore vs. Gill, 3lst Md., 375; 97 Ind., 1; Cooley on 
Tax, 548; Dillon on Mun. Corp., 914 to 937, and authorities in notes. 

Our legislation is silent on this subject. Hence, taxpayers enjoy the 
prerogative of protecting themselves by their own act in proper cases. 
This conclusion is fortified by additional considerations suggested by 
the instant case itself, which will now be developed. 

Let it be supposed that the city authorities were to consider the 
ordinance and lease attacked as ultra vires, and the corporation was 
judicially to demand their annulment, could the lessees, for one 
moment, be heard to except to the want of capacity of the city, to ask 
relief and to object to the jurisdiction of the court ? 

Unquestionably not, for two obvious reasons, that a party to the 
contract has the undeniable right to demand judicially its annulment 
for a proper cause, and that in such a case a court of limited lower 
jurisdiction, but unbounded otherwise, would surely be competent to 
pass upon the validity of a contract of a value far in excess of the 
jurisdictional initial point. 
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In this case the execution of the ordinance under the lease is stated 
as yielding a profit nearing annually $100,000. The contract which is 
the matter in dispute, clearly exceeding $2000, the lower court and 
this court have jurisdiction over it. 

It is quite apparent that in such a case had the lessees been cast, 
they would indisputably have had the right to appeal, and so of the 
city if defeated. The law in this regard cannot, and does not, dis- 
criminate between litigants by denying to the one what it accords to 
the other. 

If the taxpayers have the privilege of doing that which the city 
could have, but has not, done, and if the lessees could have appealed, 
it would indeed be monstrous to say that the plaintiffs are denied the 
same privilege. 

It is true that the plaintiffs have not alleged in explicit terms that, 
owing to the charged violations of the law by the city authorities, the 
burden of taxation which they and other taxpayers are required to 
bear will be increased, and that they will be injuriously aftected 
thereby beyond measure, but the plaintiffs have done what is equiva- 
lent to it, and what is an unavoidable corrollary. 

They have stated facts, which, if true, may, and no doubt do, mate- 
rially cripple to some considerable extent, the commercial business of 
the city and deprive the city of important revenues which otherwise 
might be raised by taxation, both on property and persons in the shape 
of taxes on stock in trade or of license. 

The right which the city could have, but has not exercised, the tax- 
payers can therefore judicially champion and vindicate in proper cases, 
just as fully and effectually as though the corporation itself had 
brought the action. 

Hence the plaiutiffs have a standing, and both courts have jurisdic- 
tion over the contention. 

An expression of opinion on the lack of competency in the lower 
and in this court, was deemed necessary to enable us to pass on the 
merits of the exception of no cause of action. 

The plea of misjoinder is mentioned here merely to show that it was 
noticed and considered. 

It is impossible to perceive on what it rests. 

The plaintiffs had a right to come together, and the intervenors had 
a right to join them. The defendants are the city, and the lessees 
were necessary parties, and had to be brought in. 

MI. 
The second and only next question is: Whether the plaintiffs have 
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set forth averments sufficient to justify the annulment of the ordinance 
and of the lease attacked. 

The grounds relied on are simply: That ‘the city has refused or 
fuiled to invite competition, has fixed most onerous wharfage charges, 
has leased the wharves as a whole, and not in sections, and has not 
imposed obligations which ought to have been exacted; and that it 
has thus inflicted injury on the commercial welfare, on petitioners and 
other taxpayers. 

The serious charge is, after all, that the city has maladministered 
the public thing respecting the lease of lier wharves. 

Under such a complaint can the petitioners be heard ? 

If it could be questioned whether the city, in the exercise of the 
police power, which is inherent in all municipal corporations—could 
build and keep wharves and exact compensation for the use of the 
facilities derived from them by those enjoying the same; or, convey 
and transfer unto another that right—all discussion on the subject 
would be at once hushed by the positive and express delegation of au- 
thority in that respect, made to the city by the sovereign, in the char- 
ter under which she breathes, moves and acts. 

The eighth section provides, that the Council shall have the power 
tou prescribe and collect wharfage and levee dues and erect sheds over 
the wharves and buildings to protect merchandise and to make such 
charges therefor as will pay for the construction, keeping in repair, light- 
ing and policing of such wharves and sheds, and no more. 

The charter also provides that the city may lease or farm out the 
wharves and landings in section for a period not exceeding ten years, to 
such persons as will bind themselves, with security, to construct and 
keep in good repair such wharves and landings, and construct and keep 
in repair sheds over the wharves, and light the same and pay for the cost 
of policing the same for such just and reasonable charges on vessels 
and merchandise, or either, for the use of the wharves and sheds, as 
may be fixed in advance by the Council, and with such specifications 
as may be required by them. 

It is apparent that the city was formaily vested by the Legislature 
with the power of administering by herself or by the agency of others, 
the wharves and landings dedicated to commerce. 

There can be no donbt, then, that what the city has done in this re- 
gard, in the exercise of the police power can no more be questioned 
than if the State herself had acted directly. 

The acts of the State functionary in furtherance of delegated au- 
thority, become the acts of the sovereign. 
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It is claimed, however, that where a municipal corporation is em- 
powered to impose a wharfage charge, as a compensation, for keeping 
the wharves in a proper condition, for the safe and expeditious ship- 
ping and landiag of merchandise, a court will not undertake to fix any 
limit to the amount which the municipal authorities may exact for that 

* purpose. 

In support of that doctrine reference is made to the case of First 

Municipality vs. Pease, 2 Ann. 538. 


An examination of that decision shows that the question presented 
and determined, received full consideration. 

After dilating on the dire consequences which, it was apprehended, 
were to flow from the municipal acts charged against, the Court said: 


‘“* The remedy for this can be had elsewhere than from the judicial 
power. With more enlarged views of public policy, the electors may 
apply at once a remedy to the evil, or the Legislature itself may con- 
tine the exactions of the municipalities within fixed reasonable limits.” 


The correctness of the ruling and the soundness of the views sup- 
porting it are not questioned, but the material fact on which the same 
rest, must not be lost sight of. 

The provisions of law considered anc expounded, placed no re- 
straint on the municipal corporation and left the exercise of the pow- 
ers delegated exclusively dependent on its discretion and sense of jus- 
tice and propriety. 

The section of the charter (Sec. 20—1836), enumerated the powers 
vested in the City Council, the tirst of which was “to fix a uniform 
rate of wharfage to be paid by ships, steamboats and other crafts 
mooring in front of all parts of the city.” 

But that legislation did not long survive the ruling made in 1847, 
for, in 1850, the consolidation charter placed a restriction requiring 
that the rate be a fixed sum for each day the crafts would remain in 
port. 

This was not altered by the supplementary charter of 1856, but in 
the charter of 1882, No. 20, p. 21, Sec. 8, it is distinctly provided that, 
while the Council may farm out the wharves and landings, they can do 
so only on such just and reasonable charges and specifications as will 
pay for the construction, keeping in repair, lighting and policing of 
such wharves and sheds, and no more, and as they may fix in advance. 

However correct the doctrine be which was announced in 2 Ann., it 
cannot be applied to a case like the instant one, in which a shackled 
municipality is arraigned for disregard and violation of prohibitions 
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placed on the exercise of certain administrative powers with which it 
is vested. 

The plaintiffs charge that the lease in question was granted without 
competition ; that the wharfage rates fixed are unjust and unreasonable ; 
that the wharves ought to have been farmed out by sections and not 
as a whole; that the obligation of constructing sheds and keeping 
them in repair was not exacted, etc. 

The district judge did not pass upon the sufticiency of the allega- 
tions of the petition to warrant the judgment sought. He held that 
the plaintiffs could not be heard, first, because the court had no juris- 
diction, and next, because the court cannot go behind the ordinance 
and inquire into the validity of the lease. 

We cannot pass presently upon the sufficiency of each and every 
allegation of the petition, but will say that, if the plaintiffs succeed 
in establishing them all, or one or more sufficiently to justify the 
annulment of the ordinance and contract under it, they will be en- 
titled to judgment, because, surely the petition discloses a cause of 
action in at least one of its averments, and the courts have the power 
to sanction and determine an inquiry into the right of a municipal 
corporation to transgress mandatory prohibitions, or provisions of its 
charter, touching the administration of its affairs. 

In thus holding, we think it proper to say that courts, in passing 
upon such matters, ought to do so with great caution and due regard 
to the legal discretion which the sovereign may have vested in such 
corporations. 

Under the circumstances, a trial on the merits becomes necessary. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed ; and it is now ordered and decreed that the exceptions 
tiled to the petition of plaintiffs be overruled, and that the defendants 
be ordered to join issue by answer, and that the case be remanded to 
the lower court, to be further proceeded with according to law, the costs 
of appeal to be paid by the appellees, and those of the lower court to 
abide the final result of the case. 





No. 9876. 
Jack Hite eT Av. vs. Hinset & TALLIEU ET ALS. 


The Supreme Court cannot and will not exercise jurisdiction in all cases not excepted by 
the Constitution, unless it appears affirmatively from the pleadings that the matter in 
dispute involves an amount exceeding two thousand dollars. 

The barden of proof is not on the appellee to show want of jurisdiction, but on the appel- 
lant to prove the existence of jurisdiction, as defined in the Constitution. 


8 
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In an action looking to the fixing of boundary lines, it is incumbent en the appellant to 
show that an amount is therein contested exceeding two thousand dollars, in order to 
maintain his appeal here. 

PPEAL from the Twentieth District Court, Parish of Assump<ion. 
Beattie, J. 





W. FE. Howell and Walter Guion, for Plaintiffs and Appellants. 
O'Sullivan & Blake, for Defendants and Appellees: 





The opinion of the Court was delivered by 

Pocuk, J. Plaintiffs in an action to settle boundary lines between 
their lands and those of neighboring owners, are appellants from a 
judgment dismissing their suit on an exception of misjoinder of parties. 

Appellees suggest our want of jurisdiction in the premises on the 
ground that the amount in dispute, if any is at all disclosed in the 
pleadings, is far below the lower limit of our jurisdiction. 

It appears from the petition, that a former plantation, having been 
subdivided and parceled out, is now owned in parcels by a large num- 
ber of different owners, among whom are the parties to this suit, and 
that the respective owners have been in possession since the date of 
their respective purchases, in accordance with a map or plan made in 
1871, by a competent surveyor. 

Now, plaintiffs, alleging that the metes and bounds of said lots hav- 
ing since become obliterated, and being no longer visible, bring this 
action for the purpose of settling said lines by some legally licensed 
surveyor, under the appointment and control of the court. 

No moneyed demand is contained in the petition, no suggestion ia 
even made of a possibly contested line between any of the various 
owners of the twenty-five lots into which the original plantation was 
subdivided, or of any demands by any of the owners for more land 
than he now possesses. 

The pleadings, therefore, contain no allegation or averment of any 
matter in dispute, on which a calculation of a pecuniary contest can 
possibly be based. Hence, we must conclude that the ground on which 
we can exercise jurisdiction is not apparent. 

We have more than once said that in a boundary action the real 
amount in dispute was the value of the land contested, or included be- 
tween the contested lines. Lombard vs. Belanger, 35 Ann. 311 ; State 
ex rel. Levet vs. Lapeyrollerie, 38 Ann. 264. 

But in this ease there are no lands in dispute, and even no lines con- 
tested. 

In the Lombard case, we intimated, and it can be easily understood, 
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that the value of the lands included between the contested lines can 
be materially affected, and greatly increased by the changes which the 
establishment of new lines could or might require in the nature of the 
removal of buildings or fences, or the change of ditches or canals, but 
no such element enters in this case, where no possible contest about 
lines is even intimated or suggested in the petition. 

We are referred to an affidavit made by plaintiffs, who therein state 
that their pecuniary interest in the controversy exceeds two thousand 
dollars. 

But this is merely their opinion or appreciation of remote contingen- 
cies, and it finds no support whatever in any of the allegations or aver- 
ments contained in their petition. 

We can but repeat here what we have guevteuty said touching a 
similar contention : 

** But no allegation and no aftidavit can create an appealable amount 
of interest in a litigation which, from its very nature and essence, pre- 
sents an issue involving no pecuniary loss to the parties in the suit.” 
State ex rel. Police Jury vs. Miscar, 34 Ann. 834; Buddig vs. Baldwin, 
38 Ann. 394. 

The jurisdiction of this court is defined by the Constitution, and 
under its direction the court cannot and will not assume jurisdiction 
unless the same appears aftirmatively from the pleadings. 

It is therefore ordered that this appeal be dismissed. 





| No. 9628. 
Cuarves H. REED vs. His CREDITORS. 


1. In case property subject to liens, privileges and mortgages in favor of the State for taxes. 
has been surrendered and sold by the insolvent, and said liens, privileges and mortgages 
canceled by judgment of court, and the same referred to the proceeds, the tax collector 
has authority to direct claim for the proceeds, and to assert it judicially. if not allowed 
otherwise. 

2. A tax collector has the right and capacity to stand in judgment in injunction suits, and 
even to institute suits, in the name of the State. whenever the taxes cannot be collected 
otherwise, or when it is evidenta seizure would occasion an injunction. or other unneces- 
sary delay. 

3. The provisions of the Civil Code under the title of prescription do not apply to the lim. 
itation prescribed by statute in respect to the collection of the revenue. 

Laws fixing the term within which actions must be brought upon pecuniary obligations, do 
not affect the rights of the State, unless she, in terms, includes herself. 
Revenue laws are sui generis, and are not to be assimilated to those on any other subject. 

State ex rel, Jackson vs, Recorder. 34 Ann, 178, and Davidson vs. Lindoff, 36 Ann. 765, 

aftirmed. 
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4. Tax statutes have no retrospective effect, or operation unless this purpose is announced 
specifically in the act. 

+. The imprescriptibility of city taxes assessed prior to 1877, as recognized in Davidson vs. r 
Lindoff, is also applicable to State taxes assessed during the same year. 

6. Taxes assessed under the revenue law of 1877 are barred by the lapse of three years; and 
the lien and privilege securing same cannot, therefore, be enforced against the property 
assessed in the hands of third persons. 


PPEAL from the Civil District Court for the Parish of Orleans. K 
ye \ Rightor, J. 





M. J. Cunningham, Attorney General, and James Moise, for the State 
of Louisiana, Opponent and Appellee: 
A. 


1. Sections 37 and 38, of Act 42 of 1871, unambiguously make tax liens and privileges im- 

prescriptible, 

The provisions of this taw. touching the imprescriptibility of tax liens and privileges 

created under it, have never been repealed. 

3. Section 38 of the act is retroactive, in the sense that it affects the taxes levied under 
former Revenue Acts, and this quasi retrospective operation is one of the objects of the 
act, expressed in its title. 

4. The Revenue Acts subsequent to the Act of [87l are prospective in their operation. 
The preseriptions fixed by them and their repealing clauses refer to the future. There 
is no retroactive operation announced as objects of the acts in any of their titles. David- 
soa vs. Lindop, 36 Ann. 765. 








5. The intent to adopt a statute, retroactive in its operation, must appear in clear and 1. 4 

unambiguous language. Poydras Asylum case, 33 Ann. 850; Wade Retroactive Laws, a 

§§ 34, 35, 36. n 

6. Revenue laws are in no sense retrospective; they always provide for the future. 18 2 A 

Ann. 268; Trellman vs. ‘Tax Collector, 21 Ann. 104; Municipality vs. Blake. 10 Ann. 745. ” 

7. The Revenue Acts are a series of supersessions; the collection of the taxes being regu at 

lated by each act under which the taxes are levied respectively. a 

B. . 3. O 

1. It is impossible to compress every principle of law in our Code. Martin vs. Jennings, ex 

10 Ann. 553. th 

2. The articles of the Codes are not applicable to any issues arising under the Revenue 4. UO 

Acts, for the reasons tollowing : ru 

Firstly. The latter are subsequent iu the date of their adoption. C. C. 23. Jus posterins » TI 

derogat priori. ati 

Secondly (a). The articles of the Code and the Revenue Acts belong, respectively, to two an 

distinct classes of laws. viz: the public law (jus publicum) and the private law ( jus pri- po 
ratum). 

b. The public law comprehends those rules of law which relate to the Constitution ll 

and Government of the State—that is, the relation of the highest power to the a 

people. yee 

c. The private law comprehends those rules of law which pertain to the legal rela- wie 

tions of the people among themselves. Dropsie’s Mackeldy, Div. I, ) 8; Justinian ee 

1,1,1, § 4: Domat, Vol. 1, Chap, xi, sees. 40, 41, 44. aah 

d. In enacting her private law, the State imposes no restrictions upon herself. It pa 

operates only upon the citizen; the sovereign is beyond its domain. 


e. Hence. Articles 3369, 3521 and 3544 of the Civil Code, as well as all other Articles ‘ ; 
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on the subject of registry, privileges, mortgages and prescription, do not apply to 
the State, nor to any matters arising under the public laws. 

vhirdly. Organized government is a social necessity, with respect to all the objects neces. 
sary to its vitality and preservation; the State must be sovereign. Therefore, if held 
subject to the articles of the Codes, many rights therein conferred would involve the 
power of her own destruction. Such an element of weakness in the system was never 
contemplated by its founders. 

Fourthly. Because of their conflicts and differences. They are neither co-ordinate nor 
co-extensive ; the intent of the law-maker being that both should be operative, but in 
their respective spheres. These conflicts and differences are : 

a. Prescription under Article 3457 applies not to taxes; they are not debts, but forced 
contributions. 26 Ann. 697; 7 Ann. 194; Cooley on Taxation, p. 13; 28 Ann. 836; 
Cooley Const., sec. 593; Blackwell, 1; Desty on Taxation, 7; 20 Cal. 318. 

4. In lieu of petition and citation, as required by the Code of Practice, constructive 
service by advertisement is the method substituted by the revenue laws. 10 Ann. 
764, 767; 11 Ann. 338; Bond vs. Hiestand, 20 Ann. 140. 

c. ‘Tax mortgages are not recognized by the Code. They are neither judicial, con- 
ventional nor legal mortgages as defined by the Code. They are excluded in une- 
quivocal terms by Article 3312 (C. C. 3314 to 3320, inclusive). 

d. Inthe recordation of tax mortgages, the rules of the Code are either ignored or 
violated in every formality. In no one particular are tax inscriptions subject to 
these private laws. 

e ‘The revenue laws do not provide for the reinscription of tax privileges, liens and 
mortgages. Hence, reinscription was never contemplated. 

C. 

1. fhe relationship of sovereign to subject in the State of Louisiana is precisely the same 
as that relationship is in every other State of the American Union and in the govern- 
ment of the United States. 

2. As this relationship is based upon principles forming a part of a pre-existing system, 
antedating the organization of our government, which system is the basis of our political 
structure, the relationship between citizen and State must be taken and understood 
according to those principles. 

3. Oar Constitution and public laws detine this relationship, and assume the continued 
existence of the principles upon which it is based. These principles are to be found in 





the Common Law. 

4. Our private law is interpreted by the rules of the Civil Law. Our public laws by the 
rules of Common or English Law. 

5. Thedoctrine of nullum tempus occurrit regi is as much a part of our system as, that tax- 
ation and representation are inseparable, that as a right we enjoy the freedom of speech 
and the liberty of the press, and that local self-government is an essential element in our 


political organization . . 


1. Prescription cannot be pleaded against the State uniess the statate clearly indicates that 
that it may. Linsley vs Miller, 6 Peters, 666; State vs. Arledge, 2 Baily (S.C.), 401; 2 
Overt. (Tenn.), 352; 18 Johns (N. Y.), 227; 4 Vt.,215; 5 Mass., 522, 528; 4 Hen. & M. 
(Va.), 57; 16 Serg. & R. (Pa.), 245; 10 Id., 334; 1 Watts (Pa.),54; 6 Ohio, 336; 16 Ala. 
239; 6 Pa. St., 136; Id., 298; 2 Ga. 143; 3 Pa, St., 157; 19 Mo., 607; 4S. B. Mon. (Ky.). 516; 
23 Miss., 500; 28 Id., 753; 10 Pa. St., 466; 33 Id., 455; 5 Miss. (4 How.), 13; 1 Gill & J 
(Md.,), 373; 9 Miss. (1 Smed. & M.), 179; 7 Mo., 194; 3 Brev. (S. C.), 254; 8 Yerg. (Tenn ); 
6 Port. (Ala.), 84; 11 Gratt. (Va.), 572; 4 Har. (Del.), 108; 71 Mo., 519; Kircheimer vs. R. 
R. Co., 67 Ga 760; Glaze vs. R. R. Co., 67 Ga. 761; 16 Fed. Rep., 350; 16 Ohio, 34; 9 

Miss. (1 Smed. & M.). 179; 11 Gratt. (Va), 572; Ware vs. Green, 37 Ala, 494; Ala. Sel. 
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Cas., 383; State vs. Pratte, 8 Mo. 286; 2 Ill. (1 Sean.), 106; 4 B. & C., 138; 6 D. & R. 188 ; 


34 Ann. 1011. 
E. 


The legislative intent not to abandon tax debts due prior to December 31st, 1879, is made 
manifest by the constitutional ordinance and the many statutes passed for the relief of 
delinquent taxpayers whereia all past taxes are recognized as due. Ordinance for the 
relief of delinquent taxpayers ; Constitution of 1879; Act 37 of 1877; No. 9 of 1878; No. 
49 of 1880; No. 126 of 1880; No. 100 of 1880; No. 98 of 1882; No. 82 of 1884; (No. 93 of 1880 
repealed by No. 29 of 1882.) 
The reliefs granted are from payment of costs, penalties, interest, etc,, the right of 
redemption in case of torfeitures, and the privilege of paying taxes in certain warrants. 
Delinquents are nowhere released from the imprescriptibility of tax inscriptions fixed 
in the Act of 1871: on the contrary, the delinquent ordinance of the Constitution appro- 
priates the funds paid into the Treasury on account of these taxes to the payment of the 
‘*Baby Bonds.” 
It is a sound rule of construction, that when one species of relief is omitted the intent 
was not to grant such relief. Repeals by implication are not favored by law. C. C. 23. 
8: Bond vs. Hiestand, 20 Ann. 140. 
However absolute the right of the individual may be, it is still in the nature of that right 
that it must bear a portion of the public burdens and that portion must be determined 
vy the Legislature. 4 Peters, 514; Disty on Taxation, 11. 
The taxpayer must look to the legislative department of the government for relief when 
the imprescriptibility of taxes or tax liens are claimed to be oppressive. 
Such an iuterpretation should be put upon the laws as will uphold them and give effect 
to the legislative intent. Cooley on Const. Lim., p. 70. No article of the Civil Code 
should, therefore, be held to nullify and abrogate the unambiguous legislative declaration 
in the Revenue Act of 1871, providing for the absolute imperishability of tax liens and 
privileges 
Prescription is sometimes applicable to the ‘‘person,’’ sometimes to the ‘‘thing.” It 
rubs not against a minor, yet the promissory note held by him is prescribed. Whether 
it does or does not run against the State is a distinct proposition from the question as to 
whether or not it runs against a tax or a tax privilege. 

F. 
The laws in the ‘ Recopilacion of the Indies,”’ making the Spanish Crown in certain 
eases amenable to the laws of prescription, are special enactments. 11 Martin, 210; 9 
Rob. 287; White’s Recopilacion, Book [V, Title I1, laws 26, 17; Title ITI, law 47. 
As the Crown is specially mentioned in these laws, it cannot be said that she is amena- 
ble to the general laws of prescription. 
There is no analogy between Article C. C. 3521 and the prescription laws of the Recopi- 
lacion. The former is a general and the latter are special laws. 
Article 3521 of our Civil Code ia taken verbatim et literatim from Article 2251 of the Code 


Napoleon . 
G. 


Article 3521 of the Civil Code was not intended to provide for the persons who shall be 
subject and amenable to or governed by the laws of prescription, but for the causes 
which shall suspend prescription. 

It relates to a temporary cessation of the fiow of prescription under certain specitied 
conditions. It does not mean that the United States, or the State of Louisiana, shall be 
subject to the laws of prescription, but in the cases of those who are subject to these 
laws there shall be no suspension of its operation. When the suspensive conditions are 
removed the laws are again operative. 

It 18 well established, that the running of a statute of limitations may be suspended by 
causes not mentioned in the statute itself. 10 Wall. 223. 
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4. Prescription has been held not to run in the following cases, although there was no 
exception established by law: 


a. The doctrine of ‘contra non valentim,” etc., is not recognized by our Code nor con- 
tained in our statutes, yet is a well established rule of law in this State. 20 Ann. 
131; 24 Ann. 31; Hennen Prescription (Va.), Nos. 1, 13, 17, 27; 11 Wall., 245; 9 Wall., 
688 ; 12 Wall., 701; 6 Wall., 532; 93 U.S. 96; 11 Wall., 493; Civil Code Sirey, Article 
2251, note 13; 10 Ann. 533. 

». Disability to sue suspends prescription in the case of absentecs. 17 Ann. 269; 20 
Aun. 407. 


‘ 


c. Where a judge could not be sued in his own court, prescription does not run. 7 N. 
S., 471. 


d. Prescription does not run against things hors de commerce and public rights. 3 N.S. 
650; 18 L. 272; 3 N.S, 294; 20 Ann. 228 


W. H. Rogers, City Attorney, for the city of New Orleans, and 
Blane & Butler, for Tax Collector, Opponents and Appellees. 
F. C. Zacharie, amicus curiae, on the same side. 


Bb. R. Forman and EF. M. Hudson, for Opponents and Appellants. 





The opinion of the Court was delivered by 

Watkins, J. In January, 1884, Charles H. Reed, syndic of his own 
estate, tiled a final account and tableau of distribution, on which he 
stated that the total assets realized by sale of his property were $8,022. 

This he proposed to distribute 
Ist—To the auctioneer, notary, in repairs, and insurance....$ 515 00 





State taxes, with privilege...... és iwed ed eieKastieese 183 00 
Cole CI, We INTEND on os vcccccccsncseseccdceses 612 50 
I  citcanndccise coveenettanekac 1,007 20 
2d— To Mra. Hill’s mortgage of ......... 0. ccc cece esccene 10,765 38 


According to this account, the debts, charges and taxes enumerated 
had absorbed all the assets, and nothing remained for distribution 
among ordinary creditors, a list of which is appended thereto. On 
this appears State taxes for 1875, 1876 and 1877, aggregating $450; and 
city taxes for 1874, 1875, 1876, 1877, 1878 and 1879, aggregating $1,085 
—but without interest, cost or privilege, and not entitled to participate 
in the distribution. 

The city of New Orleans opposed the homologotion of this account, 
alleging that there were taxes due her by the syndic for the years 1869 
to 1883, inclusive, aggregating $4,827.20, and that said taxes, with 
interest, are secured by lien, privilege and mortgage on the property 
of the insolvent; that many of said taxes are in judgment; and all 
should have been placed upon said account and paid by preference out 
of the proceeds of sale—and her prayer is to that effect, 
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James D. Houston, State Tax Collector for the Upper District of New 
Orleans, likewise opposes the homologation of said account and tab- 
leau, alleging that taxes are due the State for the years 1869, 1875, 
1876, 1877 and 1878, amounting to $1,313.80, and that same are secured 
by privilege and mortgage, and are entitled to be paid out of the pro- 
ceeds of sale by preference over all other claims. 

The account and tableau were also opposed by E. M. Vallette, de- 
manding $35 for compensation for services rendered while provisional 
syndic; and the Teutonia Insurance Company opposed, demanding $75 
insurance premium due. ; 

The first question we are met with is the exception of Mrs. Hill to 
the capacity and authority of J. D. Houston, State tax collector, to 
appear in court and represent the State, and set up a claim to the pro- 
ceeds of sale in payment of State taxes. 

It appears from the evidence that, after sale of the property to Mrs. 
Hill, the syndic took a rule on the city of New Orleans, the Attorney 
General, James D. Houston tax collector, Mrs. D. G. Hill, and other 
persons who are mentioned in the certificate of mortgages annexed, and 
procured the cancellation and erasure of all the mortgages, privileges 
and liens therein enumerated, and the remission of same to the pro- 
ceeds of sale. 

In support of his objection, counsel for the syndic cited Article 210 
of the Constitution, and Alexandria vs. Hyman, 35 Ann. 301. 

The answer to them is that in City of New Orleans vs. Wood, 37 Ann. 
732, this Court held that “Article 210 is not seif-operative;” and Alex- 
andria vs. Hyman only applies to suits against the taxpayer for the 
collection of taxes. Here we have quite a different case. The prop- 
erty, once subject to the State taxes claimed, has been disposed of at 
judicial sale to Mrs, Hill, the mortgage creditor of the insolvent, who 
is at the same time the tax delinquent. Upon his application, as the 
syndic of his own estate, he procured the cancellation and reference 
above mentioned, and filed his final account and omitted therefrom the 
taxes, which provoked this opposition. 


The surrender, judicial sale and judgment of cancellation have. 


placed the property assessed out of reach of seizure and sale by the col- 
lector. We can perceive no good reason why he is not entitled to make 
direct claim for the amount due. 

In 13 Ann. 497, The State, through Thomas Askew, State Tax Col- 
lector, vs. The Southern Steamship Company, the Court said: ‘It 
appears to us that the right to collect the taxes presupposes a right to 





stand 
in the 
“ei 
than 
with | 
no su 
his pi 
dent 
delay 
“ec if 
sue W 
and « 
36 At 
Title 
Th 


Mr 
civil 
appe: 

Th 
C.F. 
sheri 

On 
tract 
civil 

Bu 
Sense€ 
of th 


Mr 
prese 
taxes 

Th 
opini 
spect 

Fit 
term. 
erty 
City 
30 Al 


Sec, ¢ 











NEW ORLEANS, FEBRUARY, 1887. 121 





Reed vs, Creditors. 





stand in judgment in suits of injunction, and even to institute an action 
in the name of the State whenever the taxes cannot be otherwise collected. 

“It is true that the law has indicated a more summary proceeding 
than suit for the collection of the taxes; still, as the sheriff is charged 
with their collection, for which he is compelled to give bond, we can see 
no sufficient reason why he should not be permitted to use the name of 
his principal, in a direct action, instead of seizing property, if it is evi- 
dent that the seizure will occasion an injunction or other unnecessary 
delay. * * * * * * + + 

‘Tt does not lie in the mouth of a defendant to question the right to 
sue when he admits the propriety of the same, by the issue he tenders, 
and a denial of the right of the State to recover.” Budd vs. Houston, 
36 Ann. 959; United States vs. Lee, 107 U. S. 196; Blackwell on Tax 
Titles, p. 553. 

The exception was properly overruled. 

II. 

Mrs. Hill further excepts to the alleged appearance of Thos. Duffy, 
civil sheriff, in opposition of the city, ‘“ because he has no right to 
appear.” 

The opposition of the city is in her own name alone, though it is signed 
(. F. Buck, city attorney, and Blane & Butler, “ of counsel for civil 
sheriff.” 

On the trial of the merits, there was introduced in evidence a con- 
tract between the mayor and city council, disclosing some right in the 
civil sheriff to collect arrearages of delinquent taxes due the city. 

But this is not a suit for the enforcement of that contract, in any 
sense. It does not change the issue, nor, in any way, affect the status 


of the parties litigant. 
Ill. 


Mrs. Hill likewise urges as an exception to opponents’ demands the 
prescription of two, three, five and ten years—both in respect to the 
taxes, and the privileges, liens and mortgages securing same. 

The precepts of the Civil Code, under the title of Prescription, in our 
opinion, bear no relation to the limitation prescribed by statute in re- 
spect to the collection of the revenue. 

First, because taxes are not debts in the ordinary acceptation of the 
term, but foreed contributions, levied by the sovereign upon the prop- 
erty of the subject for the support and maintenance of government. 
City of Shreveport vs. Gregg & Ford, 28 Ann. 836; City vs. Davidson, 
30 Ann. 541; City vs. Waterworks, 36 Ann. 4386; Desty on Taxation, 
sec. 7; J. A. Morris vs. J. L. Lalaurie, 38 Ann, ——, just decided. 
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Second, because the Constitution and laws have not provided that 
action shall be brought in the courts for the collection of taxes due the 
State. Alexandria vs. Hyman, 35 Ann, 301. 

We do not doubt the correctness of the opinion of the Court, as ex- 
pressed in Graham vs. Tignor, 23 Ann. 570. In that case the Auditor 
had brought suit on a series of notes defendants had executed tor the 
purchase price of school lands. It was an “action” in the sense of R. 
C. C. 3540. 

The State, in that case, occupied the position of an ordinary suitor. 
In this case the State appears through the tax collector (who is repre- 
sented in this Court by the Attorney General) for the sole purpose of 
taking from the tax delinquent—an insolvent person—the taxes due 
the State; and out of a fund created by the insolvent’s own act, assented 
to by his mortgagee, who purchased the property at judicial sale. 

Clearly, the right of action by the State and city only arose when the 
judgment of the court was rendered requiring the cancellation of the 
privileges and mortgages securing tlieir taxes, and their reference to 
the proceeds of sale. 

The prescription urged here is against “‘ the claim” of the State and 
city. We understand by this that it is statutory, and predicated upon 
the theory that, by the inaction and failure of the officers of the State 
and city to timely enforce the collection of the taxes, the right had 
lapsed. 

We do not understand the gravamen of the opinion of the Court in 
the Succession of Zachary, 30 Ann. 1262, to favor that theory. Lt goes 
no further than Graham vs. Tignor, which it approves. 

It says: ** The corporation of the city of New Orleans, as the State, 
is a body politic and, in law, an intellectual person; and, as it may 
acquire and be released by prescription, there is no reason it should be 

excepted from its effects, when it appears in court and claims as a cred- 
itor. In this instance its action is barred by the lapse of ten years.” 

That was a suit for city taxes, which had not been sued to judgment 
as they have in this case. 

But we think the concurring opinion of Chief Justice Manning more 
correct, and prefer to follow it. 

He said: *‘ | concur in the decree in this case, but I do not wish to be 
understoud as assenting to the doctrine that general laws regulating 
prescription affect the rights of the State. The State is sovereign, and 
when she enacts laws fixing the time withiv which actions must be 
brought upon pecuniary obligations, or for the establishment of the 
rights of property, she is legislating for her citizens and is not impos- 
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ing restrictions upon herself, and such laws do not affect her own rights, 
unless she, in terms, includes herself within their operation.” 

Laws appertaining to prescription are stricti juris, and when sought 
to be applied to the State are strictisime jure. 

At most, they constitute a bar to the assertion of rights judicially. 
They do not operate in pais. They are neither self-acting nor self- 
enforcing. 

Prescription proceeds upon the theory that one, in whose favor a 
right once existed, has lost judicial recourse for its enforcement by 
reason of his own neglect, for such a length of time, that it would be 
against equity to permit its assertion. 

Such an equity cannot arise in favor of the subject, as against the 
sovereign, by reason of the failure of her officers to perform their du- 
ties. Certainly not, unless the Legislature has so declared in unnis- 
takable terms. 

In State vs. Viator, 37 Ann. 735, this Court said: ‘“* The revenue laws 
hold tax collectors to a very rigid accountability, and on the other hand 
give him exceptional facilities for collecting. 

* They are sui generis, and are not to be assimilated to those on any 
other subject.” 

The statement of facts upon which our opinion is predicated discloses 
that there are no “current taxes” for the years since the adoption of 
the Constitution of 1879, involved. Only those denominated “ back 
taxes.” ur ‘‘ delinquent taxes,” and such as come within the province of 
the ordinance for the relief of delinquent taxpayers are involved. 
Hence, there arises no question pertaining to the proper construction 
of the Constitution, or the laws since enacted pursuant thereto. 

The Constitution, and the ordinance for the relief of delinquents, dis- 
severed * back taxes” from “current taxes.” They did not operate a 
repeal of prior revenue laws; but same were thereby most distinctly 
left in full force for, at least, all purposes of collecting the taxes that 
had been assessed under them. 

This Court had occasion to place an interpretation upon one feature 
of this question in The State ez rel. Mrs. Jackson vs. The Recorder, 34 
Ann. 178, in which these principles were announced, viz: 

Ist That “under the express terms of Act 68 of 1870, and Act 42 of 
1871,” taxes were secured by a mortgage as well as a lien and privilege. 

2d. That Act 96 of 1877 did not affect the mortgages by which they 
were secured, 

3d. That Act 77 of 1880, which provides that “all tax mortgages 
aud tax privileges shall be prescribed by three years from the filing of 
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the tax rolls,” has “no application to either privileges or mortgages for 
pre-existing taxes.” 

In the more recent case of Davidson vs. Lindoff, 36 Ann. 765, Jackson 
vs. Recorder was affirmed. 

In that case, city taxes for the years 1871 to 1879, inclusive, were 
involved. The Court say: “Section 20 of the city charter of 1879,” 
(1869 was clearly intended,) “ provided ‘that the taxes assessed and 
levied by virtue of this act * * * are hereby declared a lien and 
privilege upon said property, * * * and said lien and privilege 
shall exist in favor of the city of New Orleans * * * until the same 
shall be fully paid; and same shall be paid in preference to all mort- 
gages, or other incumbrances, other than taxes due the State.’ Under 
this law the tax privileges of the city of New Orleans were practically 
imprescriptible. It remained unaffected by any subsequent legislation 
until Act 96 of 1877. ° ° ° e ° . . 

‘‘ But, clearly, privileges existing for prior taxes are entirely outside 
of the language and meaning of the law. 

‘*Conceding then that the law applies to taxes of the city of New 
Orleans, after its passage, it is, nevertheless, merely a statute of pre- 
scription, subject to interruption in the modes prescribed by law, and 
applicable only as a defense in bar of action and judgment. 

‘* But here we find that, in every case, the city has sued aud recoy- 
ered judgment, with the recognition of the lien and privilege which 
had been recorded i, the mode presciibed by law.” 

This Court has repeatedly held that tax statutes have no retrospec- 
tive operation, unless this purpose is specifically declared therein, 33 
Ann. 39, City vs. Virgnole; 33 Ann. 258, Succession of Dupuy; 31 Ann. 
781, City vs. R. W. L.; 29 Ann. 416, New Orleans vs. Day, 33 Ann. 353, 
City vs. Poydras Orphan Asylum. 

These taxes are thus removed from the operation of those statutes. 

The opinion in Davidson vs. Lindoff is conclusive as to the entire 
controversy, 80 far as it appertains to city taxes, all of which are evi- 
denced by tax bills, in due form, and judgments regularly pronounced 
and recorded. 

In respect to the State taxes, we find that the excerpt from the city 
charter, above quoted, is in very nearly the exact language of Section 
37 of Act 42 of 1871, and Section 36 of Act 114 of 1869, and the opinion 
in Davidson vs. Lindoff is precisely applicable in all respects. 


But, inasmuch as the taxes asserted in the tax collector’s opposition 
are only those of 1869, 1875, 1876, 1877 and 1878, those only of the last 
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two years are prescriptible under Act 96 of 1877; but, as we have seen, 
the mortgage securing them is unaffected by it. 

In addition to this, we find the State taxes of 1875, 1876 and 1877, 
and city taxes of 1874, 1875, 1876, 1877, 1878 and 1879-—without. priv- 
ilege or mortgage—entered on the syndic’s account, ov the list of ordi- 
nary debts; and this was not opposed by Mrs. Hill, and the account 
was duly homologated so far as not opposed. That is a clear and un- 
mistakable acknowledgment of the liability of the insolvent for them. 

The certificate of mortgages shows the timely inscription of the 
assessments in the book of mortgages, so as to perfectly preserve their 
effect against third persons. 

The pleas of prescription were properly rejected. 

ON THE MERITs. 

In respect to cily taxes, we have only to say that we regard the judg- 
ments in favor of the city as conelusive. They formed res judicata with 
respect to Reed prior to his surrender; and Mrs. Hill made no answer 
or appearance of any kind, except for the purposes of her exceptions; 
and she is without any standing in court to control them. 

In respect to the State taxes, the syndic’s acknowledgment of those 
of 1875, 1876 and 1877 is conclusive. 

There is in the record no sufficient proof to establish the taxes of 
1°69. They amount to $252, aud must be rejected. But the taxes of 
1878 are fully proven by the assessment roll of that year, which corre- 
sponds precisely with the demand on tax collector’s opposition. 

In respect to the complaint of the syndic that the assessments are not 
sufticiently accurate in respect to the description of the property for 
the liens and mortgages to attach to them, to say the least, it comes 
with poor grace from a citizen who has, for so many years, defaulted 
in the payment of his taxes. But he is completely estopped from urging 
such an objection by reason of his proceediug by rule to procure a judg- 
ment coercing the cancellation of the privileges and mortgages in ques- 
tion, ard their reference to the proceeds of sale. 

The certificate of mortgages is annexed thereto, and the judgment 
making the rule absolute refers to the mortgages and privileges that 
are to be cancelled as those “recorded against the following described 
property "—giving the description. 

There is no merit in the defense. 

It is therefore ordered, adjudged and decreed that the judgment of 
the court a qua be amended so as to reject and disallow the State taxes 
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of 1869, $252; and as thus amended, that the same be affirmed —one 
half the cost of appeal to be taxed against J. D. Houston, tax collector, 
and one-half against the syndic and other appellants. 


Judgment amended and affirmed. 


Poché, J. I concur in the decree. 


On APPLICATION FOR REHEARING. 


The appellant, Mrs. Sarah H. Hill, alone, makes this application ; 
though she was joined in her appeal by the syndic. 

She complains that our opinion treats this as a contest made by the 
insolvent, whereas it is between her and the State and city, touching 
the rank of their liens and privileges. 

The facts of the case are: That the tax delinquent, as syndie of his 
own estate, procured a sale of his property, on which Mrs. Hill held a 
first mortgage, for a large sum, and, at the sale, she became the pur- 
chaser. Soon after, the syndic proceeded by rule on the certificate of 
mortgages, and, contradictorily with them, obtained the cancellation 
of all liens and mortgages, recorded against the identical property she 
purchased, and their reference to the proceeds of sale. 

The object of that proceeding was manifestly for the purpose of 
disencumbering her property, and to which her assent was given. 

The only question with which we have now to deal is the rank of 
the liens affecting those proceeds. 

The insolvent, as syndic, filed an account and tableau of distribu- 
tion of same, and the appellant was thereon placed as a first mort- 
gage creditor. 

The taxes of 1880 and subsequent years were allowed, as being en- 
titled to participate in the distribution; but those of years previous 
to 1880 were placed on a list appended to the account, without anv 
lien or privilege. 

This account and tableau were opposed by the State and city, on 
the grounds stated in the opinion. 

To these oppositions Mrs. Hill tendered several exceptions, and, 
among others, a plea of prescription. 

On these issues the oppositions were tried, and decided against Mrs. 
Hill and the syndic. 

It seems clear that Mrs. Hill is as much bound by the judgment as 
thesyndiec was. The amount of the taxes was tacitly at issue, and 
adjudged, quite as her lien and mortgage on the proceeds. 
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The acknowledgement of the syndie on his account, to which Mrs. 
Reid had made herself a party, by plea and exception, resisting the de- 
mands of opponents to it, became conclusive against all parties, when 
tinal judgment was rendered on the issues thus joined. 

She urges specific objection to the effect that the taxes of 1880 
having been allowed on the account, the judgment aftirmed, virtually 
allowed them a second time.  Sueh was not the interpretation we 
placed on the decree, In our opinion it merely revised and restated the 
account, and increased this item, by the addition of costs, only. 

There are other objections urged against the opinion, but the points 
covered by them were sufliciently discussed in the original opinion, 
and their argument need not be repeated here. 

But, ov reflection and re-examination of the law, we have become 
satistied that the lien of the State for the taxes of 1878 has lapsed, 
and have become barred by the limitation of three years, provided by 
Section 36 of Act 96 of 1877, and that the judgment appealed from 
should be reduced by the sum of $146 52 on that account—but that a 
rehearing is unnecessary in order that this reduction be made. 

But, in so deciding, we are not to be understood as reversing, or 
even modifying the opinion of this Court, as expressed in State ex rel. 
Jackson vs, Recorder, 34 Ann. 178, and others cited in opinion. On 
the contrary, we expressly affirm them. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the District Court, and of this Court, be and the same are hereby 
amended and reduced by the sum of $146 52, and, as thus amended, 
our original opinion remain undisturbed. 





No. 9579. 


New ORLEANS ELEVATED RalLWwaY COMPANY Vs. MAYOR AND COUNCIL 
OF NEW ORLEANS. 


An injunction in limine does not lie to prevent the mayor of a municipal corporation from 
signing an ordinance passed by the council, purporting to repeal a previous ordinance 
and contract under it. 

Non constat, that the mayor will sigu the ordinance, or that the council will pass it over his 
veto if returned unsigned, or that it will become executory. 

It is not until after such ordinance has been signed, or become executory, that its validity 
can be judicially contested and determined. 

Otherwise, the court would be exposed to adjudicate on the legality of an ordinance merely 
in embryo, which may never be signed or acquire vitality. 

Courts of justice have enough to do in dealing with real, existing and actual wrongs, with- 

out anticipating and combatting hypotbetical evils of the future which may or not arise. 
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Railway Company vs. Mayor and Council. 
A decree dissolving an injunction in limine, issued to prevent the signature by a mayor of 
an ordinance passed by the council, and a judgment sustaining an exception of “no 
cause of action,” under insufficient averments of the petition, are correct and will not be 


disturbed on appeal. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Blanc & Butler, for Plaintiff and Appellant: 
A. 
i. Where an injunction against the mayor and the council of the city restrains the signing 
and promulgation of an ordinance and also the enforcement of it, it may be dissolved so 
far as it restrains the signing and promulgation, and maintained so far as it prevents 
the enforcement or operation of the ordinance. 
If an appeal be taken from such a judgment and not joined iu by the city, the judgment 
is final so far as it maintains the injunction to prevent the operation and enforcement of 


as 


the ordinance. 

3. Where plaintitts set forth a contract valid and binding, and their fulfillment thereof. and 
show further that one of the contracting parties nas refused to comply with its obliga- 
tions, and without a hearing or discussion of any kind has attempted to fortcit and annul 
the contract, in violation of the Constitutions of the State and United States, a cause of 
action is set forth. 

4. The contract naming a committee of a council to see that the lines and the grades for the 
structure, and that the position of the work in the route, be correct, has no power to 
change the route itself, or to make a substantial modification of the franchise itself. 
Dillon’s Mun. Corp., p. 477, sec. 483; 5 Peters, 1. 

+. The grant of the right of way through St. Charles street. with the naming of a commit- 
tee to fix the lines. grades and positions of the structure, does not authorize such a com- 
mittee to change the right of way from the street named to another. So. where the 
franchise is for a right of way along the river front, and the whole purpose of the enter- 
prise and the object of the grant is to provide an elevated structure on the river's edge 
or front, it is not in the power of the committee appointed to supervise and see that the 
structure is erected and placed in the proper position and with proper lines and grades, 
to change the right of way from the front to the back, or from the indicated route to 
anotber which is entirely destructive of the whole purpose and intent of the contract. 

6. Where the approval of a council and jts committee is required for the plans, surveys, 
grades and positions in the indicated route, it is not possible for the company, under 
their contract, to do any more work after the completion of said plans and surveys and 
the submission to the council and committee, until the committee and council shall have 


approved. 
B. 


In matters of contract the city of New Orleans is to be regarded as an individual. and 
is controlled by the same laws, the same principles of equity, the same articles of the 
Constitution. State of Louisiana ex rel. Bermudez vs. Mayor of New Orleans, 20 Aun. 
173, 174; Rice vs. Schmidt, 11 La. 72. 

8. The city of New Orleans is not a co-ordinate department of the government, it is not the 
legislature, nor entitled to the immunity from judicial control allowed co-ordinate de- 
partments. Arnoult vs. New Orleans, 11 Ann. 54; Spring Valley Waterworks Company 
Case, Vol. 2, p. 25; 5 Saw. 217; 19 U.S. 433; 9 N. Y. 270. 

9%. The only method to destroy a title or franchise is by forfeiture for non-user or misuser, 

judicially ascertained. The city council, indeed, the legislature itself, have no power to 

forfeit or annul their contracts, stating that the party had not complied with them. 
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That is a judicial function, to be exercised only after a hearing and proper trial. Ben- 
son vs. Mayor of New York, 10 Barb. 224; Carondelet Canal and Navigation Company 
Case, 36 N. Y. p. —. 

The city of New Orleans is a corporation of very limited power. It has no legislative 

(so-called) powers, except as clearly given by its chatter. The moment it goes beyond 

these special grants of authority, the council become a mob, and are not entitled to injure 

citizens, impair rights, slander titles, or do any harm in defiance of judicial control. 

Dillon's Municipal Corporations, secs. 18, 19, and note; 43 Iowa, 48. 

11. The assertion that a city council, sitting in the form of a legislature, acting in the form 
of an assembly, cannot be enjoined frem passing an ordinance, however illegal, corrupt 
or wrong, is not only not good law, but is an absurdity not sustained by any decision 
known to counsel. 

. The true doctrine is, that courts of equity may enjoin the passage of an ordinance which 
is entirely beyond the power and authority of the council to pass. Spring Valley Water- 
works Company Case; American and English Corporation Cases, Vol. 2, p. 25; People 
vs. Sturtevant, 9 N. Y. 270. 

. If the passage of an illegal ordinance cannot produce the least effect, and require some 
act to be done under it before anyone can be effected thereby, the courts will not gen- 
erally arrest the passage, but will wait until some step is taken under it. 

14. But the passage of the ordinance itself will be arrested by injunction, when the mere 
act of passage, as in the case of an attempted repeal of rights, will work irreparable 
injury. 

15. It is obvious that the repeal ot an important franchise granted by the council will so 
overshadow and cast doubt upon such franchise as to make it impossible to procure cap- 
ital or exercise any rights upon said franchise. Men will not place their money in mat- 
ters involved in law suits or at the time in dispute. 
Were it true that a city council could not be enjoined in the passage of any kind of an 
ordinance, because the city coun“il is a legislature, the same doctrine would prevent the 
courts from commanding such a legislature to do anything. But no one denjes that the 
courts have aright to command the city legislature to take their legislative seats and 
pass ordinances to carry out their contracts and perform their obligations. There can 
be no good reason why the passage of an utterly illegal and wrongful act should not be 
enjoined, when the execution of the same may be arrested by injunction. The same 
grounds which would permit an injunction give power to prevent the passage. 

17. Equity favors prevention. It is better to prevent a threatened wrong than to await the 
injury before applying a remedy. Hugh on Injunctions, §§ 21, 147, 269; 49 Barb. 57; 32 
Barb, 102, 104; Story’s Equity, 907; 14 N. Y. 506; 17 Barb. 445; 10 Barb. 226. 


10. 


~ 


16. 


W. H. Rogers, City Attorney, for Defendant and Appellee. 

The opinion of the Court was delivered by 

BerMuDEZ, C. J. The plaintiff company appeals from two judg- 
ments, ene an interlocutory decree, dissolving in part an injunction 
issued in limine ; another, a final judgment sustaining an exception of 
no cause of action, dismissing the suit. 

The fundamental averments are: That the Council of the city of 
New Orleans has passed an ordinance, the object of which is to repeal 
another ordinance, under the provisions of which a valid contract was 
entered into between the plaintiff company and the corporation ; that 
9 
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the ordinance was sent to the Mayor for his signature ; that the pass- 
age, signature and promulgation of the ordinance are unfair, unjust, 
utterly and outrageously unlawful, beyond the power of the city, and 
a violation of the previous ordinance and the contract thereunder; an 
attempt to divest vested rights and to impair the obligations of a con- 
tract, contrary to the Federal and State Constitutions. 

The prayer is, that the Mayor and Councilmen be enjoived from 
signing, promulgating, recording, enforcing or giving eftect to, the or- 
dinance purporting to repeal the anterior ordinance, until the further 
order of the court; and that, after due proceedings, the injunction be 
perpetuated, and the attempted repeal and ordinance or enactment be 
declared null and void. 

On those averments, a preliminary injunction issued, which, how- 
ever, on a rule to dissolve, was set aside, as far as it restrains the 
passing, signing or promulgation of the ordinance or resolution com- 
plained of. 

An exception of ‘‘no cause of action” was subsequently tiled and 
sustained, and the suit was dismissed with costs. 

We have carefully considered the authorities referred to by plain- 
tiff’s counsel, but do not propose to contest the correctness of the 
rulings relied on. It suftices to say, that, in none of the cases does it 
appear that a suit kindred tothe present one, was instituted and passed 
upon. 

There can be no possible dispute that, where a municipal corpora- 
tion has passed a valid ordinance and under it has entered into a valid 
contract, subsequently carried out, the Council has no right to pass an 
ordinance repealing the ordinance and the contract, on false grounds ; 
that such ordinance would be absolutely null, and that a court of jus- 
tice would so declare. 

It does not, however, follow that, where the ordinance was simply 
passed, and is in the hands of the corporation executive ofticer, the 
Mayor, the court has the right to issue an injunction in limine to pre- 
vent that official from considering the ordinance and approving it by 
his signature, in the exercise of his discretion, should he deem proper 
to do so. 

The court would have a right to presume that the Mayor will do his 
duty, and that, if he finds that the submitted ordinance is ultra vires, 
he will veto it. and that the Council itself will viele and sustain the 
veto, and thus recall] the ordinance. Non constat that this will not be 
the course of the Mayor and of the Council. 

But, were it true that the Mayor would sign and promulgate the or- 
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dinauce, unless impeded by the court, such signature and promulga- 
tion of the ordinance proprio vigore could not, and therefore would 
not, make the repeal effectual, if such action was prohibited by law, 
as ultra vires. 

The plaintiff claims that, under the provisions of the ordinance (No. 
215, Council Series), adopted on March 20, 1883, giving, granting and es- 
tablishing the franchise and right of way for an elevated railway along 
the river front, from the lower, or near the lower limits, to the upper 
boundary of the city of New Orleans, which ordinance conferred 
rights and imposed obligations—the plaintiff company has entered 
into a contract with the city on the 28th of April following, (1883), 
which is binding and indissoluble. 

It is further alleged that, in furtherance of said ordinance and con- 
tract, the company has fully carried out all such of its engagements as 
were susceptible of execution, and that, without a hearing, and while 
certain matters were pending before a committee, the Council has un- 
dertaken illegally to pass the repealing ordinance complained of, and 
already mentioned. 

It is apparent that the petition discloses no cause of action for an 
injunction, in limine, for the obvious reason that the application is pre- 
mature. 

In the case of State ex rel. Behan vs. Judge, 35 Ann. 1075, (1081), in 
which a preliminary injunction had been issued to prevent the City 
Council from proceeding to the impeachment of the City Treasurer, 
the Court held, that the general rule is, that courts cannot impede by 
preliminary injunction, the usual functions of a municipal corporation ; 
but that this rule is subject to very few exceptions, where, from the 
nature of the act to be performed, and of the consequent inevitable 
and irreparable injury to public interest, the proposed action of the 
corporate body may be reached otherwise by the arm of the judiciary. 

In so holding, the court rested its conclusions on good authority. 
Dillon on M. C., 3d ed., vol. 1. No. 94, vol. 2, No. 908; High on In- 

junctions, Secs. 783, 795 ; Slaughterhouse Co. vs. Police Jury, 32 Ann. 
1192; Harrison vs. New Orleans, 33 Ann. 222; Healy vs. Allen, 38 
Ann. —-. 

The injunction issued in limine by the district judge was declared by 
this court to have been illegally granted, and the judge was prohibited 
from giving it effect. 

In the present instance, the resolution passed does not direct the 
active or physicial performance of any act which may inflict injary on 


the plaintiff. 
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It is not minatory, but merely declaratory that a previous ordinance 
is repealed, because of breach of the contract under it. 

As much as any individual citizen, a municipal corporation has a 
right to think and to say that a contract, to which it is a party, is a 
nullity and to repudiate it, as far as practicable. 

Such statement, of course, does not of itself, do away with the or- 
dinance, or contract made in furtherance of it, as it is a mere declara- 
tion, or expression of opinion, not required by law to be uttered, as a 
condition precedent to obtain eventual relief and the contract may 
well stand, notwithstanding it, provided, the enunciation be not 
founded on grounds sufficient to substantiate and justify it. 

It is not until after the ordinance shall have been signed by the 
Mayor, or been passed over his veto, or have become final by the lapse 
of time, that its validity can be judicially contested and determined. 

Otherwise the court would be exposed to adjudicate upon the 
legality of an ordinance merely in embryo, which may never be signed, 
or never become definitive. 

As was said, in 29 Ann. 272, and repeated with approbation in 32 
Ann. 1196-7: 

“ Courts of justice have enough to do in dealing with real, existing 
and present wrongs, without anticipating and combating hypothetical 
evils of the future, which may or may not arise.” 

The dissolution of the preliminary injunction and the dismissal of 
the suit, on the exception, were proper. 

Judgments affirmed. 





No. 9864. 


TKE STATE EX REL. JOSEPH A. WALKER AND VALENTINE MERZ Vs. 
THE JUDGE OF SEcTION “A,” CRIMINAL DistTRICT COURT FOR THE 
PARISH OF ORLEANS ET AL, 


1. When a party is prosecuted for crime under a law alleged to be unconstitutional, in a 
case which is unappealable, and where a proper plea setting up the unconstitutionality 
has been overruled by the judge, a proper case is presented for the exercise of our su- 
pervisory jurisdiction in determining whether the judge is exceeding the bounds of 
judicial power in entertaining a presecution for a crime not created by law. 

The Civil District Court tor the parish of Orleans has no control. direct or indirect, over 
the Criminal District Court, and no injunction or order of any kind issued by the former 
can have effect to curtail, restrain or suspend the jurisdiction of the latter court. 

If the district attorney, joined as respondent, has violated an injunction of the Civil 
District Court, to the prejudice of relators, their relief lies not in an appeal to our super- 
visory jurisdiction, but to the punitory powers of the court which issued the injunction. 
Act No, 18 0f 1886, known as the Sunday law, does not violate either Act 4 of the Con- 
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stitution of the State concerning religious liberty, nor the 14th Amendment to the Con- 
stitution of the United States, nor Art. 1 nor Art. 6 of the State Constitution, touching 
the constitutional protection of ‘life, liberty and property,” and guarantee of “ equal 
protection of the laws.” 

5. Said act is a valid exercise of the police powers of government, the nature, extent and 
grounds of which are discussed and expounded, and therefore subject to none of the 
constitutional inhibitions urged. 


cca for Certiorari and Prohibition. 


Braughn, Buck, Dinkelspiel & Hart for the Relators : 


1. The writ of prohibition issues when one court takes jurisdiction of a cause that belongs 
to another ; the writ of certiorari issues in unappealable cases to test the validity of 
judicial proceedings. C. P. Art. 846 and 855. 

2. Civil courts may issue injunctions against the enforcement of penal laws. High on In- 
junction ; 24 Ann &6; 3 Woods, 222. 

3. By means of the writ of certiorari, the Supreme Court, in an unappealable case, may 
pass upon the existence or non-existence, constitutionality or unconstitationality, of an 
act of the legislature 30 Ann. 454; 34 Ann. 504; 32 Ann. 719; 37 Ann. 579. 

4. Act 18 of 1886 is unconstitutional, because violative of the 14th Amendment of the Con- 
stitution of the United States, and of the first, fourth and sixth articles of the Consti- 
tution of Louisiana. 33 Ann. 981; 1 Fed. Rep. 481; 11 Rep. 10; 16 Wall. 97. 

M. J. Cunningham, Attorney General, for the Respondents. 

The opinion of the Court was delivered by 

FENNER, J. Relators invoke the exercise of our supervisory juris- 
diction through the writs of prohibition and certiorari, for the purpose 
of restraining the respondent judge and the district attorney of the 
parish of Orleans from proceeding further in certain criminal prosecu- 
tions instituted and pending in the Criminal District Court of said 
parish, for alleged violations of Act No. 18 of 1886, commonly known 
as the “‘ Sunday law,” and of annulling the proceedings already had in 
said causes. 

The grounds assigned for the relief sought are two-fold, viz : 

Ist. Because said criminal prosecutions were instituted in, and en- 
tertained by, the said Criminal District Court, in violation of an in- 
junction previously issued by Division ‘‘A” of the Civil District Court 
for the parish of Orleans, restraining the Mayor of New Orleans, the 
Chief of Police, the several recorders of the city, the district attorney, 
the assistant district attorney and the criminal sheriff for the parish of 
Orleans from arresting, or instituting proceedings against relators, for 
any violation of the provisions of said Act No. 18, until the further 
order of said Civil District Court. 

2d: Because said Act No. 18 of 1886, having been passed by the 
General Assembly in violation of the Constitutions of the United 
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States and of the State of Louisiana, is not a valid law, and the alleged 
violation thereof by relators is not a crime and cannot form the basis 
of a criminal prosecution against them. 


I. 


The first question to be determined is whether, conceding the alle- 
gations of relators’ petition to be true, the case is a proper one for the 
exercise of our supervisory jurisdiction. 

The cases pending in the Criminal District Court against relators 
under said Act No. 18 of 1886, are for offenses the penalty imposed for 
which is not of a character to vest this Court with appellate jurisdic- 
tion thereof, and no other court is vested with any appellate juris- 
diction over said Criminal District Court. 

The relators have filed in said court proper pleas in limine presenting 
the foregoing objections to the proceedings which have been heard and 
overruled by the judge. 

It is plain, therefore, that however just be relators’ cause, they are 
absolutely without any legal remedy unless they may find one under 
our supervisory jurisdiction. 

Two propositions appear to our minds sufficiently clear: 

ist. If the injunetion issued by the Civil District Court had the 
legal effect to deprive the Criminal District Court of the mght to enter- 
tain the prosecutions referred to, the latter exceeded the bounds of its 
jurisdiction in proceeding therewith.. 

2d. If the law for the violation of which relators are being prose- 
cuted is unconstitutional, then it is not a law and no court can have 
power or jurisdiction to arraign, try and punish a citizen who is not 
charged with the violation of law, and such proceedings are null and 
void. 

In Liversey’s case, 34 Ann. 741, we held, in substance, that where 
the proceedings of a court were in excess of judicial power they were 
null and void and would be so held under our supervisory jurisdiction. 

In Carcase’s case, 32 Aun. 719, we took cognizance, under like pro- 
ceedings, of a complaint that the relator had been prosecuted, tried 
and convicted under a law which had been repealed by the Constitu- 
tion of 1879. 

Analogous rulings were made in Jarvo’s case, 37 Anv. 578, and in 
Hirsch’s case, 38 Ann., not yet reported. In Geale’s case, 30 Ann. 454, 
the court indicated a like opinion on general principles, but refrained 
from exercising the jurisdiction on account of the special restriction 
imposed by the Constitution of 1868, contining the power to issue these 

writs to cases where they were invoked “in aid of its appellate juris- 
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diction.” This restriction is absent from the present Constitution. 
State ex rel. City vs. Judge, 32 Ann. 540. 

We, therefore, hold that, if relator’s allegations were founded in law, 
in fact they would be entitled to relief at our hands. 


Il. 


What effect had the injunction issued by Division A of the Civil 
District Court upon the jurisdictional power and authority of the 
Criminal District Court ? 

We are bound to hold that ithad none. The Criminal District Court 
derives its jurisdiction exclusively from the Constitution, and is, in 
no manner, subordinate to, or subject to the control of, the Civil Dis- 
trict Court, which is vested with no power of any kind to curtail, 
extend, suspend or regulate its action in any case. 

Itis proper to say that the judge of the Civil District Court, who 
issued this injunction, has not assumed, and never would have thought 
of assuming, to exercise any such power. 

His injunction is not addressed to the Criminal District Court or to 
the judges thereof. It is addressed to certain other public officers, 
who are vested with functions, not judicial, in the execution of the 
criminal laws of the State. 

The judge of the Civil District Court is not a party to this applica- 
tion, and we are not called upon to adjudge the vahdity or regularity 
of his proceedings. 

Conceding their validity, argumenti gratia, they do not concern, and 
are entirely inoperative upon, the respondent judge; and, so far as 
the district attorney is concerned, if he has violated the injunction 
addressed to him, the remedy is not found in an appeal to our super- 
visory jurisdiction, but in a proceeding for contempt before the judge 
who issued the injunction. \ 

The power assumed by the judge of the Civil District Court is 
analogous to the jurisdiction exercised by Courts of Equity in enjoin- 
ing proceedings at law. Such injunctions do not run against the 
courts of law or their judges, but only against the parties litigant 
therein. While they may be enforced by punitory measures against 
parties violating them, it is held that they are inoperative against 
the courts of law, and are without effect to oust their jurisdiction, re- 
strain their proceedings or avoid their judgments. High on Injunc- 
tion, $46; Hill on Injunction, C. 6, p. 13. 

This ground of relief is, therefore, unfounded. 
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Ill. 


Is Act No. 18 of 1886, known as the Sunday law, unconstitutional ? 
Its salient object is to require the closing of all places of business, 
with exception of certain designated classes, from 12 o’clock on Satur- 
day night until 12 o’clock on Sunday night of each week, and to pun- 
ish violations thereof by criminal penalties. 

We shall now consider the various charges of unconstitutionality 
brought against the law. 

Ist. It is charged with violating Art. 4 of the Constitution of the 
State, which prohibits the passage of any law “respecting the estab- 
lishment of religion or the free exercise thereof.” 

We take occasion promptly to say that if the object of this law were 
to compel the observance of Sunday, as a religious institution, because 
itis the Christian Sabbath, to be kept holy under the ordinances of 
the Christian religion, we should not hesitate in declaring it to be 
violative of the above constitutional prohibition. It would violate 
equally the religious liberty of the Christian, the Jew and the infidel, 
none of whom can be compelled by law to comply with any merely 
religious observance, whether it accords with his faith and conscience 
or not. With rare exceptions the American authorities concur in this 
view. State vs. Bott, 31 Ann. 663; State vs. Baum, 33 Ann. 985 ; Cor- 
poration vs. Minden, 36 Ann. 913; McGatrick vs. Wason, 4 Ohio, 566 ; 
Com. vs. Has, 122 Mass., 40; Com. vs. Specht, 8 Penn., St., 312; Com. 
vs. Nesbit, 34 id. 398; Hudson vs. Geary, 4 R. I., 485; State vs. R. R., 
15 W. Va., 362; Charleston vs. Benjamin, 2 Stroble, 508; Johns vs. 
State, 78 Ind., 332; Bohl vs. State, 3 Tex. App., 683. 

The law in question makes no reference to Sunday as a religious holy 
day, and, indeed, the exceptions expressly made to the general prohi- 
bition conclusively show that the statute is not designed to enforce 
the Christian idea of the Sabbath, or to apply the rules of any relig- 
ious sect to its observance. 

The statute is to be judged precisely as if it had selected for the 
day of rest any day of the week other than Sunday ; and its validity 
is not to be questioned because, in the exercise of a wise discretion, it 
has chosen that day which the majority of the inhabitants of the 
State, under the sanction of their religious faith, already voluntarily 
observe as a day of rest. 

For these reasons we consider that the constitutional provision now 
under consideration has no application. 

2d. It is claimed that the law conflicts with that clause of the 
Fourteenth Amendment to the Constitution of the United States, 
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which forbids any State to ‘‘make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States.” 

No one who has read the decision of the Supreme Court of the 
United States in the celebrated Slaughterhouse cases, can, for a mo- 
ment, doubt that this clause is entirely without application. Fortu- 
nately for the preservation of State autonomy and the inestimable 
right of local self-government, that high tribunal has wisely distin- 
guished the “privileges and immunities” of citizens of the United 
States from those which appertain to citizens of the State. To the latter 
class belong, as it holds, all those fundamental civil rights far the se- 
curity and establishment of which organized society is instituted, and 
these remain, with certain exceptions expressly established by the 
Federal Constitution, subject to the exclusive control and authority of 
the States free from all Federal restraint. On the other hand, the 
“privileges and immunities of citizens of the United States” are 
those which arise out of the nature and essential character of the 
national government, the provisions of its constitution and the laws 
and treaties made in pursuance thereof; and these alone are placed 
under Federal protection by the clause quoted. It declares that a dif- 
ferent construction ‘‘ would transfer the security and protection of all 
civil rights from the States to the Federal government ;” would au- 
therize Congress to “pass laws in advance, limiting and restricting 
the exercise of legislative power by the States in their most ordinary 
and usual functions,” and would constitute the Supreme Court of the 
United States ‘“‘a perpetual censor upon all legislation of the States 
on the civil rights of their own citizens with authority to nullify such 
as it did not approve as consistent with those rights. Wherefore the 
Court said: ‘‘ We are convinced that no such results were intended by 
the Congress which proposed these amendments, nor by the legisla- 
tures of the States which ratified them.” Slaughterhouse cases, 16 
Wall. 36. 

It is needless to say that the privileges and immunities involved 
under this statute belong to that class which the court characterizes as 
those of citizens of the State, and therefore are not referred to by this 
clause of the Fourteenth Amendment. 

3d. The other constitutional inhibitions invoked may be grouped 
and considered together. 

They are (1st) the remaining clauses of the Fourteenth Amendment, 
viz: ‘‘ Nor shall any State deprive any person of life, liberty o1 prop- 
erty without due process of law, nor deny to any person within its 
jurisdiction the equal protection of its laws;” (2d) the clause of Art. 
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6 of the State Constitution declaring that no person shall be “ deprived 
of life, liberty or property without due process of law ;” and (3d) the 
declaration in Art. 1 of the State Constitution that government’s ‘‘only 
legitimate end is to protect citizens in the enjoyment of life, liberty 
and property. When it assumes other functions it is usurpation and 
oppression.” 

All these provisions simply express fundamental principles of Amer- 
ican constitutional government, which are embodied or necessarily 
implied in the constitutions of all the States, and are everywhere 
recognized and enforced. 

It is not essential to discuss them severally, or with too great nicety, 
for it is universally admitted that, however broadly these principles 
may be expressed, there exists, ex necessitate rei, in every government, 
the power to impose certain restrictions upon individual rights of 
“life, liberty and property,” which it is not within the meaning and 
intent of such provisions to prohibit or restrain. Without such power 
society and government could not exist, or would subserve no useful 
purpose, the main object of government being to prevent individuals, 
in the exercise of their own rights, from transgressing the rights of 
others, and to impose that degree of restraint upon the eonduct of 
each which is necessary to the conservation and promotion of the 
rights of all. 

This is what is known as the police power of government, and it is 
founded in and properly limited by a just and reasonable application 
of the principle, “‘sic utere tuo ut alienum non ledas.” 

As has been said by an eminent judge, “it is much easier to per- 
ceive and realize the existence and sources of this power than to mark 
its boundaries or prescribe limits to its exercise.” Definitions of it 
have been given by Blackstone, by Judge Cooley, by Chief Justice 
Shaw of Massachusetts, by Chief Justice Redfield of Vermont, by 
Judge Christiancy of Michigan, and by many other jurists and judges. 
Vide 4 Blackstone Con. 162; Cooley Const. Lim., 572; Com. vs. Alger, 
7 Cush. 84; Thorpe vs. Rutland, 27 Vt. 140; People vs. Jackson, 9 
Mich. 285. 

The most recent writer on the subject, who is disposed to construe 
this power strictly, after quoting various definitions, uses the following 
language: ‘It is to be observed, therefore, that the police power of 
government, as understood in the constitutional law of the United 
States, is simply the power to establish provisions for the enfurcement 
of the maxim, sic utere tuo ut alienum non ladas. ‘This police power 
of the State (quoting Judge Redfield) extends to the protection of the 
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lives, limbs, health, comfort and quiet of all persons and the protection 
of all property within the State. According to the maxim, sic utere, 
etc., it must of course be within the range of legislative action to de- 
fine the mode and manner in which every man may so use his own as 
not to injure others.’ Any law which goes beyond that principle, 
which undertakes to abolish rights the exercise of which does not in- 
volve an infringement of the rights of others or to limit the exercise 
of rights beyond what is necessrry for the public welfare and general 
security, cannot be included in the police power of the government, 
It is a governmental usurpation.” Tiedeman’s Limitations of Police 
Power, p. 4. 

We have quoted this passage as an exposition of what we conceive 
to be the true meaning of the clause quoted above from Art. 1 of our 
State Constitution and as a sound and conservative statement of the 
extent of the police power, showing how broad it is, even under the 
strictest statement. 

The same author says: “ Where the letter of the Constitution would 
prohibit police regulations which, by all the principles of constitutional 
government, have been recognized as beneficent and permissible re- 
strictions upon the individual liberty of action, such regulations will 
be upheld by the courts, on the ground that the framers of the Consti- 
tution could not possibly have intended to deprive the government of 
so salutary a power, and hence the spirit of the Constitution permits 
such legislation, although a strict construction of the letter may pro- 
hibit.” Tiedeman, Lim. on Police Power, p. 12; People vs. Jackson, 
9 Mich. 285. 

So universal and long-continued has been this construction of con- 
stitutional inhibitions against governmental deprivation of life, liberty 
and property of citizens, that it may now be considered as written 
into every constitution. 

It is the province of the law-making power to determine primarily 
what are the proper occasions and subjects for the exercise of this 
police power; and courts will only interfere with its action when sat- 
istied that the restrictions imposed are not sustained by such consid- 
erations for the safety, comfort, health and well-being of society as 
bring them within the reasonable application of the maxim, sic utere 
tuo ut alienum non ledas, yielding due consideration to the discretion 
and good faith of a co-ordinate branch of the government, yet taking 
care that this principle shall not be used as a cloak for anwarrantable 
interferences with individual rights as secured by the constitution. 
There exists a remarkable consensus of authority that the establish- 
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ment of a compulsory day of rest in each week is a legitimate exercise 
of the police power. 

Such laws have been passed in nearly every State of the Union and 
their constitutionality has never been successfully questioned in but a 
single case within our knowledge, that of ex parte Newman, 9 Cal. 502 ; 
and it was subsequently overruled by the same court in ex parte Andrews, 
, 18 Cal. 678. See 40 Ala. 725; 5 Eng. (Ark.) 725; 30 Ark. 131; 19 Cal. 
130; 3 Kelley (Geo.) 18; 5 Ind., 112; 33 id. 201 ; 20 Mo. 214; 2 Md. 310; 
7 Gill (Md.) 326; 4 Ired. (N. C.) 400; 8 Gray (Mass.) 488; 2 Met. (Ky.) 
3; 69 N. Y. 557; 20 How. Pr. (N. Y.) 76; 33 Barb. (N. Y.) 548; 4 Ohio 
St. 566; 25 id. 507; 3 Serg. & R. (Penn.) 48; 8 Penn. St. 312; 2 
Strobh. (S. C.) 508; 29 Texas 335; 30 id. 524; 3 Texas App. 683; 21 
Fed. Rep. 299. 

They have likewise received the sanction of eminent text writers. 
Cooley on Const. Lim. 589, 590, 726; Bishop on Stat. Crimes, 237; 2 
Bishop Crim. L. § 950, et seq.; 2 Whart. Crim. L. § 1431 a.; Tiedeman 
Lim. on Police Power, p. 175, et seq. 

The grounds upon which such legislation has been sustained are 
various; but those which commend themselves to our judgment as 
most conformable to the principle of police power, are best stated by 
the Supreme Court of California: ‘ The duty of government compre- 
hends the moral as well as the physical welfare of the State; and, in 
this instance, it is asserted, on behalf of this law, that the passage of 
it is essential to the welfare of the people, both moral and physical. 
It is claimed that, from physical causes, men require respite from in- 
tellectual and physical labor, in the proportion of one day’s rest in 
seven; and that a law which enjoins this is not only for the aggregate 
good of the society, but for the benefit of all the members. It is said 
that the labor of six days, with this relaxation, is more productive in 
the long run than the uninterrupted labor of the week. It is said, 
besides, that this law affords, indirectly, protection against oppression 
to employes, women, apprentices and servants, and that, but for the 
law, men would keep open stores and shops, because their neighbors 
did so, and that, by competition, a sort of compylsion exists to violate 
the laws of health.” Hz parte Andrews, 18 Cal. 678. 

Mr. Tiedeman develops the same ideas, as follows: ‘‘ Whatever the 
metaphysicians or theologians may tell us about free will, in the com- 
plex society of the present age, the individual is a free agent to but a 
limited degree. He isin the main but the creature of circumstances. 
Those who most need the cessation from labor are unable to take the 

necessary rest, if the demands of the trade should require their unin- 
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terrupted attention to business. And, if the law did not interfere, the 
feverish, intense desire to acquire wealth, inciting a relentless rivalry 
and competition, would ultimately prevent, not only the wage-earners, 
but likewise the capitalists and employers themselves, from yielding 
to the warnings of nature, and obeying the instincts of self-preserva- 
tion by resting periodically from labor. Remove the prohibition of 
law and this wholesome sanitary regulation would cease to be ob- 
served.” Tiedeman Lim. on Pol. power, p. 181. 

The foregoing considerations are certainly rational and plausible, 
and they bring the legislation within the distinct purview of the prin- 
ciples underlying and sustaining the proper exercise of the police 
power. We have considered the objection urged against the law that 
it operates unjustly against our fellow-citizens of the Jewish faith, 
who, in obedience to the mandates of their religion, observe Saturday 
as a day of rest. This objection has been often considered and over- 
ruled. 40 Ala. 725; 18 Cal. 678; 19 id. 180; 101 Mass. 30; 122 id. 
40; 3Serg. & R. (Penn.) 48; 8 Penn. St. 312; 2 Strobh. S. C. 508; 15 
W. Va. 362. 

The law leaves the Jew at entire liberty to observe his own reli- 
gious Sabbath, but it is not bound to take cognizance of individual re- 
ligious beliefs as a ground of exemption from the operation of general 
laws. 

Uniformity in the day fixed is essential to the successful execution 
of the law, which would be rendered much more difficult if a different 
day of rest were assigned to various classes, besides the inconvenience 
to the business interests of the community which would result from 
the partial suspension of trade on several different days. 

It only remains to consider the objection urged against the law on 
the gronnd of inequality, because of the numerous exceptions con- 
tained-in the act. 

The objection has not the slightest force. The law is not unequal in 
any constitutional sense. No person in the State is permitted to pur- 
sue any of the prohibited callings on Sunday; every person is at lib- 
erty to pursue those which are excepted. The same discretion which 
authorized the Legislature to determine that the public health, wel- 
fare and convenience required the adoption of the general rule, equally 
authorized it to exempt from its operation certain specified callings on 
the ground that the public welfare and convenience would be more 
hindered than advanced by the suspension of such callings. 

It is not for us to control the law-making power in such a case, or to 
require it to fit its laws to a procrustean bed of our own construction. 
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It is said that, under the clause of the law exempting the keeping 
open of public and private markets, merchants who deal in all kinds 
of goods in the public markets will be at liberty to pursue their pro- 
hibited avocations while others engaged elsewhere in the same busi- 
ness will be restrained. 

It is enough to say that the law does not expressly grant such privi- 
lege ; and it will be time enough for us to determine whether, under a 
proper construction of the law, it exists, wien a case directly involv- 
ing the question is presented. 

Thus, on correct principles sustained by overwhelming authority, 
we reach the conclusion that Act No. 18 of 1886, known as the Sunday 
law, is a legitimate exercise of the police power of the State, not vio- 
lative of any inhibition contained in the Constitutions ef the United 
States and of the State of Louisiana. 

A like conclusion was reached by the respondent judge and sus- 
tained by a learned and vigorous opinion. 

It is, therefore, ordered, adjudged and decreed that the restraining 
order herein granted be set aside, and that the application of relators 
for relief by prohibition and certiorari be denied. 


No. 9846. 


THE StaTeE or LoOvuISIANA EX REL. THE ATTORNEY GENERAL VS. 
Henry L. Lazarus, JupGE oF Crvit District CouRT FOR THE 
PARISH OF ORLEANS, Drviston “ E.” 


Suit instituted under the original jurisdiction of the Supreme Court, by virtue of Article 
200 of the Constitution of this State, by the Attorney General, on the information of 
fifty citizens and tax payers, for the removal of the defendant from office, for non-feas- 
ance and mal-feasance, favoritism and oppression in office, gross misconduct and incom- 
petency. 

Held by the Court: 

That the charges of mal-feasance and gross misconduct have been fally established against 
the defendant by the evidence. 

That a district judge has no right or authority whatever to employ experts at the expense 
of litigants, or of a succession, or of a minor, to examine and report on the pleadings or 
evidence in any record, when such examination is to be made by the judge himself. 

That the allowance of the fees to such experts made by this defendant, in the matter of the 
succession of Quiazzaro, was not only an act of mal-feasance on tbe part of the judge, 
but it was also an act of spoliation. 

That the minutes ot all courts of record throughout the civilized world are uniformly rec- 
ognized as evidence of the very highest rank, and never allowed to be contradicted by 
parol testimony, unless perhaps under an allegation of fraud or forgery. In our juris- 
pradence the minutes of courts have always been clothed with an authenticity which 

borders on sanctity. 
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That the minutes of a court are in the nature of a citation and need not be offered in evi- 
dence, as they make proof of themselves. 

That it is unlawful and unwarranted for a judge to assume the personal administration of a 
fund belonging to litigants, or to a succession, or to a minor. 

That this defendant, having assumed such personal administration of the funds of the 
Quiazzaro Succession, has also assumed, in consequence, the burden of proving clearly 
that a proper and lawful use has been made of those funds; that he has completely failed 
in such proof and accounting; that his acts in the premises show glaring malfeasance 
on his part. 

Duties of the minute clerk examined and defined 

Strong condemnation by the Court of the customary omission of defendant to cause the min- 
utes of his court to be read aloud by the clerk, and to be signed by himself. 

That it is not necessary, under Article 200 of the Constitution of this State. for the purpose 
of the removal of a district judge, that the non-feasance, or malfeasance, or gross mis- 
conduct charged, should, as a condition precedent, be proved to be criminal or corrupt. 

Malfeasance defined . 


That it was the intention of the framers of the present Constitution of this State to leave 
the application of Article 200 to the sound and legal discretion of the Supreme Court ; 
and that, by the decree of the latter, none but able, conscientious and irreproachable 
judges should be retained on the Bench in the State of Louisiana. 

Difference between the provisions of the Constitution of the United States and the present 
Constitution of the State of Louisiana, for the punishment of impeachable offences. 


M. J. Cunningham, Attorney General, Thomas J. Semmes, B. R. For- 
man and F. C. Zacharie, for the Relator. 


Bayne & Denégre, Wm. F. & D. C. Mellen, Gus. A. Breaur, W. 8. 
Benedict, Sam. P. Blanc, Max Dinkelspiel, Geo. H. Braughn, FE. M. Hud- 
son, Jonas & Nixon, and Farrar & Kruttschnitt, for the Respondent. 


The opinion of the Court was delivered by 7 

Pocuk, J. This proceeding, brought for the removal of the re- 
spondent from the oftice which he now holds, is predicated on two ar- 
ticles of the State Constitution, which read as follows: 

Art. 196. “‘ The Governor, Lieutenant Governor, Secretary of State, 
Auditor, Treasurer, Attorney General, Superintendent of Public Edu- 
cation, and the judges of all the courts of record in this State, shall be 
liable to impeachment for high crimes and misdemeanors, for non- 
feasance or malfeasance in office, for incompetency, for corruption, 
favoritism, extortion or oppression in office, or for gross misconduct or 
habitual drunkenness.” 

Art. 200. ‘For any of the causes specified in Article 196, judges 
of the courts of appeal, of the district courts throughout the State, 
and of the city courts of the parish of Orleans, may be removed 
trom office by judgment of the Supreme Court of this State, in a 
suit instituted by the Attorney General or a district attorney in the 
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name of the State, on his relation. The Supreme Court is hereby 
vested with original jurisdiction to try such causes; and it is hereby 
made the duty of the Attorney General, or of any district attorney, to 
institute such suit on the written request and information of fifty citi- 


’ zens and taxpayers residing within the territorial limits of the district 


or circuit over which the judge, against whom the suit is brought, ex- 
ercises the functions of his office. Such suits shall be tried, after 
citation and ten days’ delay for answering, in preference to all other 
suits, and wherever the court may be sitting; but the pendency of 
such suit shall not operate a suspension from office.” * * * 

The charges against this respondent are: nonfeasance and mal- 
feasance, favoritism and oppression in office, gross misconduct and in- 
competency, contained and detailed in eight specifications. 

Ist. The first specification is substantially as follows: That the de- 
fendant, without any color of law or right, and in violation of his 
duty as judge, illegally obtained, on the 3d of March, 1882, possession 
of the sum of $291 54, of a fund belonging to the succession of Nicho- 
las Quiazzaro, and that he has never accounted for said sum to the 


heirs, nor to any heir or tutor of the heirs or other representative of * 


the succession. 

It is averred that said sum was the balance of a fund belonging to 
said succession, and placed, under orders of the court, in the custody 
of Ben Onorato, auctioneer, who had sold the property whence the 
fund proceeded; and that it was drawn from the custody of said B. 
Onorato by means of an order of court issued by the defendant, and 
by him entrusted for execution to one Charles E. Sel, who was in- 
structed to, and did, bring and deliver to the defendant the aforesaid 
sum, being the balance of the fund hereinabove described. 

In his answer to this specification the defendant gives a detailed 
history of the proceedings through which his court obtained control of 
the funds belonging to the succession of Nicholas Quiazzaro. 

It appears from his statement and from evidence in the record that 
Quiazzaro died in September, 1868, leaving a considerable estate, 
which, after administration, went into the hands of his surviving 
widow, as community property, belonging to herself for one-half, and 
the other half in equal shares to her three minor children, Ernestine, 
Gilbert and Arsene Adelaide Quiazzaro, the latter having been born a 
few months after the death of the father, The administrator’s account 
was presented in 1870, and was accepted by the widow in an authentic 
act, on September 14, 1870. It showed clear assets amounting to the 
sum of $22,649 97. 
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Ou the judicial demand of two of her children, who had then be- 
come of age, the widow Quiazzaro, who had in the meantime contract- 
ed a second marriage, presented to the court on the 28th of May, 1880, 
an account of her tutorship, which showed her indebtedness to her 
children to be $3651 11 to each, and which was homologated. 

At the organization of the present Civil District Court, the record of 
the suecession of Nicholas Quiazzaro was allotted to the division to 
which the defendant had been appointed. And shortly thereafter, the 
widow of Quiazzaro, who had been abandoned by her second husband, 
presented a petition to the court for the purpose of being judicially 
authorized to sell, free of the minor Arsene Quiazzaro’s mortgage, two 
pieces of immovable property which she owned in this city, and which 
she had purchased in the year 1869, at the aggregate price of $10,000. 

Considering the amount of taxes due on the property, its dilapidated 
condition and its greatly depreciated value, the family meeting recom- 
mended and the court ordered a sale of the property. No adjudication 
having been made at the first offering, the application for a sale was 
renewed, and after considering the recommendations of a second fam- 
ily meeting, and a report made to him by Joseph Garidel, whom he had 
appointed as an expert to ascertain the amount of taxes due by, and 
exizible against, the property, the judge rendered the following decree 
of date of April 5, 1881: 

‘‘It is ordered, adjudged and decreed that the proces verbal of the 
12th of February, 1881, be homologated and approved, and the recorder 





of mortgages directed to erase and cancel the general mortgage in favor 
of Arsene Adelaide Quiazzaro, in so far as the same affects or operates 
upon the property described in the petition and proces verbal of the 
date aforesaid. 

‘Tt is further ordered, adjudged and decreed that the property de- 
scribed as aforesaid be sold for cash, by Ben Onorato, auctioneer, to 
the highest bidder, after usual advertisements prescribed by law. 

“Tc is further adjudged and decreed that a proces verbal of the sale 
be filed in court, and the price realized from said sale be deposited in 
the judicial depository, there to await the order of the court for the. 





payment of taxes and charges, upon the court’s approval. 

“It is further ordered, adjudged and decreed that Henry Bier be 
authorized to settle the taxes due on said property; first filing a state- 
ment at what rates said taxes can be settled, and subject to the court’s 
approval. 

“It is further ordered, adjudged and decreed that any surplus re- 
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maining from the amount realized from. said sale, after payment of the 
taxes, charges and costs due by said property, up to the amount of the 
general mortgage in favor of Arsene A. Quiazzaro, be invested in State 
registered bonds, under Act of 1857 and Article 348 of the Civil Code 

‘And it is further ordered that a fee of fifty dollars be taxed in favor 
of Jos. Garidel, as costs.” 

In obedience to that order the two pieces of property were sold, and 
realized together the sum of $2025, of which $205 remained in the 
hands of Onorato, and were subsequently disbursed by him under 
orders of the court, and the balance, $1820, was deposited in the 
Branch Depositary of the State National Bank, which had previously 
been selected as the judicial depository of the Civil District Court. 

From the books of the bank it appears that the account was opened 
and was kept under the following title and style: ‘ Ben Onorato, ad- 
ministrator succession Nicholas Quiazzaro, No. 824 Civil District Court, 
Division E, subject to order of court.” 

The deposit was made on June 17, 1881, from which date to the 10th 
of February, 1882, numerous orders were rendered by the court 
directing the disbursement of the fund for various purposes; the bank 
paying out on QOnorato’s check, accompanied by the order of the 
court, calling for an amount corresponding with that of the check. 

The orders included between these two dates may be classified as 
follows : 

For all State and city taxes due on the property............. S966 85 
For costs incurred for the sale, including the auctioneers’ com- 
mission, advertisements, two family meetings, attorneys’ 





fees, court costs, stamps, express and appraisers, ete.... 469 35 
For Garidel’s fees as expert, and fees of other experts........ 150 00 
ee ON sds ainheeses Sons se oseev ie stoceee’ $1586 20 
And leaving a balance out of the fund of.................... 438 80 


Now, the answer avers that subsequently additional payments of 
‘taxes and costs were made, and the minutes of the court and the books 


_ of the bank show that an order for the disbursement of $147 26, pur- 


porting to be for taxes still unpaid, was made on the 10th of February, 
1882, which left to the credit of the fund $291 54. Itis then averred in 
the answer that on the 2d of March, 1882, the defendant was reminded 
by his minute clerk, F. A. Luminais, since deceased, of the existence 
of that balance, which he estimated at about $200, and which, he sug- 
gested, should be invested in bonds, in compliance with the previous 


order of the court. Whereupon, the following morning the defendant 
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made arrangements with a friend of his, Henry Bier, a broker in 


bonds, for the purchase of bonds, without charging any commission 
therefor. 

On the same day, the 3d of March, 1882, he issued the following 
order : 

** More than six months having elapsed since the sale of the proper- 
ty, in the above succession, and no opposition to the distribution of 
the same having been made, and no one claiming any interest in the 
proceeds of said property other than the minor Quiazzaro: 

“Tt is ordered that the proceeds of said property belonging to the 
succession of Quiazzaro be invested in State Consols, or bonds of the 
State known as ‘ Baby Bonds,’ and that said bonds be registered by 
the Auditor of the State, under Art. 348 of the Civil Code.” 

On presentation of this order to Onorato, on behalf of the judge, by 
Charles E. Sel, then a deputy clerk in the Civil District Court, the 
former declined to honor it for want of sufficient precision. On the 
report of Sel of such refusal to the judge, the latter added, after the 
words ‘ Civil Code” and over the signature of the deputy clerk who 
had made out the certified copy of the order, the following words: “And 
that B. Onorato be ordered to pay the same over to make the said in- 
vestment.” The order thus amended brought out of Onorato a check 
of $291 54, which was cashed by Sel, who handed the roll of money te 
the judge, some time after 3 o’clock p. m. of the same day. 

The answer then avers that without counting the roll of money, the 
judge handed it to his minute clerk, Luminais, with instructions to 
have the same invested in ‘‘ Baby Bonds” through Henry Bier. 

On subsequent inquiry of Luminais, the judge was informed that 
the bonds had been bought, and were in the possession of Bier, from 
whom they were obtained by Sel, who delivered them to the judge, by 
whom they were handed to Luminais, the minute clerk, with instruc- 
tions to paraph them for non-negotiability, and to deliver them to 
John Lemonnier, the counsel of the tutrix, also since deceased. And 
it is then averred that from that time, about the 6th of March, 1882, 
the defendant never more saw these bonds to this day, and never heard 
of them until the month of April, 1886, on the occurrence of certain 
events to be hereafter referred to. 

With the exception of two or three instances, the foregoing recital, 
taken from the answer and from the evidence, contains a statement of 
the undisputed salient facts involved in the discussion of the first spec- 
ification of relator’s petition. 

As a result of the answer and of the voluminous evidence which was 
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introduced on allegations therein contained, the original pleadings 
have been considerably enlarged, and the distribution of the whole 
fund brought into court, as well as the manner of making the distribu- 
tion, has been discussed by counsel on both sides, as a vital issue on 
this branch of the case. 

It appears from the record that every order, made for the purpese of 
drawing money from the Quiazzaro fund in the judicial depository, was 
rendered ex parte without notice on, or hearing from, the tutrix, the 
under-tutor, or any other party who may have had any interest in its 
proper distribution. . 

This course is charged by relator’s counsel to be in direct violation 
of the rules adopted by the five judges, including the defendant, com- 
posing the Civil District Court for the Parish of Orleans, and to be of 
itself a malfeasance and a gross misconduet. The twenty-fourth of 
these rules was adopted in furtherance of Article 133 of the Constitu- 
tion, and of Act 33 of 1880 of the Legislature, of Louisiana. 

That rule, which treats of the judicial depository, contains, among 
others, the following provisions: 

“3. Drafts or orders on the bank fur the payment of money or de- 
livery of property, shall be made to the order of the person entitled 
thereto, or his attorney, duly authorized, and shall specify in what par- 
ticular suit or on what account the money or property is to be paid out 
or delivered. 

“4. Such orders or drafts shall be drawn by the ofticer, pursuant to 
an order of the judge of the division having contro] of the case, wherein 
the money or property has been received. 

“No order, unless by consent, in any pending cause, shall be granted 
except on regular notice or order to show cause, duly served on the 
attorneys of all parties who have appeared therein.” 

As the property which produced the fund was the personal property 
of the widow Quiazzaro, it is apparent that a compliance with the rule 
would have required her consent in her individual capacity, or in de- 
fault thereof, a notice on her to show cause, in order to legalize every 
order for the payment of taxes, of costs, of experts, and of all other 
disbursements down to the balance, or residue, which accrued to the 
minor; and that the order for the investment in bonds of that residue 
should have been preceded by notice on Arsene Quiazzaro. 

But nothing of the kind was done, and no disbursement was made, 
in compliance with the rule. The order for the payment of State 
taxes was not in favor of the tax collector, but the money was drawn 
and disbursed by Luminais, the minute clerk. The order for city 
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taxes was not in favor of the City Treasurer, but the money was drawn 
by the Civil Sheriff of the parish of Orleans, who settled those taxes, 
although in the order or decree of the 5th of April, 1881, Henry Bier 
had been entrusted with that duty. 

Without expressing any opinion as to the alleged malfeasance which 
may result from ‘the course pursued by the defendant, the legal mind 
must conclude that the judge thereby assumed the administration of 
that fund on his own responsibility, and that in law he must be held 
to a strict account of his administration. 

Both in his answer and in the evidence which he has introduced, 
the defendant has admitted that obligation, and he has endeavored to 
account for the fund which he had disposed of, not a dollar of which 
has, however, been shown to have been received by the acknowledged 
owner of the residue, after the payment of taxes and other legal 
charges, the minor Arsene A. Quiazzaro or her legal representative. 
The result of his administration was a total disaster to the Quiazzaro 
family. 

The payment of $966 85 for State and city taxes, of $469 35 as law 
charges and costs incidental to the two offerings and to the sale of the 
property, although excessive, as well as the sum of $20, paid to John 
Dufour for a valuable report on the condition of the property as to 
taxes due thereon, is legally accounted for, and such a showing would 
pro tanto be justified in an administrator or tutor. 

But the same can surely not be said of the amounts allowed to 
Joseph Garidel, the chief expert, and to a following of minor experts 
whose mission seems to have been to perform the duties which were 
incumbent on the judge himself. 

The decree under date of February 23, 1881, which appointed Gar- 
idel, who was then the minute clerk of the Court of Appeals, as expert 
in the premises, and under which he qualified by taking an oath, re- 
stricted his authority to report to the court “ the amount of taxes and 
charges due on the properties now owned by Elizabeth Buras, natural 
tutrix, and on which a general mortgage rests in favor of the minor, 
Arsene Adelaide Quiazzaro.” 

As it appears from the record that the statement of taxes due was 
complicated and required special knowledge and diligent search, the 
appointment of a competent expert to that end can be justified in law. 
C. P. 441, 442, 443. But it appears from the defendant’s evidence that 
Garidel was not the proper person for such a duty, and that the task 
was performed by two other distinct and competent experts, John T. 
Dufour and Wm. C. Cole, who were paid for their services 845, not out 
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of the allowance made to Garidel, but out of the funds aceruing to the 
minor under the original order of the court. 

From the record it appears that the scope of the chief expert’s au- 
thority grew with time, and that he gradually assumed the function of 
a general adviser ofthe Court. With few exceptions, the matters con- 
tained in his reports, were a review or synopsis of the pleadings and 
proceedings in the succession of Quiazzaro, which had been finally 
settled and wound up since 1870; of his views of the evidence ; of the 
contingent rights of certain parties; and an indorsement of the re- 
ports of subordinate experts. During all the time covered by these 
reports, the widow Quiazzaro, who had been legally retained as natu- 
ral tutrix in anticipation of her second marriage, was before the court 
by her counsel, John Lemonnier, who received a fee of $180, from 
whom the judge could have required and obtained all necessary in- 
formation to shape his course in dealing with the matter in hand. That 
was simply to legalize the sale of the property of the tutrix, free of the 
minor’s general mortgage, to settle the taxes and law charges, and to 
secure the residue for the minor. There was no necessity of investi- 
gating the previous condition of the Quiazzaro succession further than 
to ascertain the amount which the tutrix owed tothe minor. But 
the investigation of such matters was peculiarly and exclusively 
within the judge’s province. A district judge has no more right or 
mithority toemploy experts, at the expense of litigants, or of a succes- 
sion, or of a minor, to examine into and report on the pleadings or evi- 
dence in any record, than would have the judges of this court to have 
similar examinations at a like expense, made of the transcripts which 
contain the matters submitted to their review. 

Yet it appears that out of the very small pittance accruing to the 
Quiazzaro minor, the expert Garidel was allowed fees aggregating 395 
for researches and reports reaching far beyond the scope of his au- 
thority, under the very text of his appointment, and that between 
the experts together they received as fees $150. Such an allowance 
was not only an act of malfeasance on the part of the judge, but it 
was an act of spoliation. 

The next disbursement in the order of discussion is the sum of $147.26, 
covered by the order of February 10, 1882, which order is in the following 
words: ‘*‘ On account presented for taxes due on the property sold in the 
succession of Nicholas Quiazzaro and still unpaid, it is ordered that 
the same, amounting to the sum of $147 26, be paid by B. Onorato, 
administrator, and charged to said succession.” 

That is followed on the same day by an order which reads: 
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‘*Suecession of Nicholas Quiazzaro,’” * * * ‘Jt is ordered by 
the court this day, that B. Onorato, administrator, do render an account 
of balance of funds in his hands belonging to the succession of Nich- 
olas Quiazzaro.” 

From the report of Onorato and from the books of the judicial depos- 
itory it appears that the order was presented and paid; but nothing 
shows to whom the funds were delivered, as Onorato’s checks in this 
matter were all made payable to “‘ Bearer.” The clerk of the bank 
testifies that the check and accompanying order were returned to Ono- 
rato on the subsequent occasion that his bank book was balanced, 
which was on the 14th of the same month; but Onorato testifies that 
notwithstanding a prolonged and a diligent search among his papers, 
he has been unable to find that particular check and the accompanying 
order, or any of the checks or orders previously executed in this mat- 
ter. Hence, the record fails to connect the order with any person as 
the recipient of the money which it called for. 

On the other hand, it is in proof, and, indeed, it is conceded on both 
sides, that no taxes were then due on the property, and that none were 
paid in the year 1882. 

In his testimony, the defendant stoutly repudiates the legal exist- 
ence of both orders, positively denies that he has ever issued either, 
and intimates his belief that both were fraudulently interpolated in 
the minutes of that day by his minute clerk, F. A. Luminais, since de- 
ceased, in whose hand-writing they were entered. 

In argument, the defense advanced the theory that Luminais had 
forged both orders, had collected and appropriated the amount called 
for by the first order, and that having obtained possession of the bank 
book, he had it balanced on the 14th of February, thus obtaining the 
spurious order, which he destroyed with a view to escape detection. 

But that theory finds no support either in the evidence vor in any of 
the equities or circumstances of the case, when brought te the test of 
human experience, or of the known springs of human action. 

In the first place, the defendant admits the authenticity of the 
orders, in his sworn answer, from which is culled the following aver- 
ment: 

** Additional payments for taxes and costs were subsequently made 
therefrom, and on February 10th, an order was entered directing Ben 
Onorato to render an account of the balance of the fands in his hands 
belonging to the succession of Nicholas Quiazzaro. This order was 
not complied with, possibly because it does not seem to have been 


served on him.” 
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In the next place, the minutes of all courts of record throughout the 
civilized world are uniformly recognized as evidence of the very 
highest rank, and never allowed to be contradicted by parol testimony 
unless, perhaps, under an allegation of fraud and forgery. No such 
charge is made in the pleadipgs in this case; on the contrary, as far 
as the answer goes, the minute entries are held up as correct. 

In our jurisprudence the minutes of a court have always been 
clothed with an authenticity which borders on sanctity. 

In the case of Williams vs. Hooper, + N.S. 176, this Court refused 
to entertain parol testimony to show that a new trial had been granted 
in a cause where the minutes were silent on the subject. Speaking of 
judicial records and minutes, the Court said: “ The object the Legis- 
lature had in view, in directing them to be recorded, was to avoid the 
danger of trusting to the memories of men to prove them. That which 
was attempted here was still more dangerous. It was not only to es- 
tablish, from the recollection of witnesses, the judgment of the court, 
but do so in contradiction to what was written. It is far better to bear 
with cases of individual hardship than violate a rule, the preservation 
of which is so important to the best interests of society.” 

The same views are expressed in the cases of Nolan vs. Bobin, 12 
Rob. 531, and State vs. Fuller, 14 Ann. 726. 

In the latter case the Court held that minutes were in the nature of 
a citation and need not be offered in evidence, as they make proof of 
themselves. In the instant case the most wonderful feat on record is 
attempted: the denial of the existence of an order by a judge, when the 
minutes of his own court show its entry, when a like showing is made 
by docket entries made by a person entirely different from the minute 
clerk, taken from the original order itself; and all that in the face of 
an admission of the order in his own pleadings in a cause to which he 
is a party. 

In the case of State ex rel. Railroad Company vs. Henry L. Lazarus, 
judge, 34 Ann. 1117, the present Bench had to deal with a similar con- 
tention urged by this very respondent, who therein denied the verity 
of the minutes of his court. The Court held: “ However great our 
confidence in any statement that might be submitted by a judge, nev- 
ertheless our knowledge of the facts must be derived from the record, 
and we can only take cognizance of them as there shown.” 

But he says that he scarcely ever signed his minutes, and never 
caused them to be read, adding that neither formality could deter a 
dishonest clerk from making false entries. This, if true, is a sad blow 
at the legal efticacy and binding force of judicial proceedings. 
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The following is taken from his testimony on that point: 

Q. Do you sign your minutes, judge? 

A. No, sir. 

Q. Do you have your minutes read every day in open court? 

A. No, sir; there is only one judge in the building that does it. I 
don’t think I was ever in Judge Houston’s court when it was done, but 
I understand that he has his minutes read to him every morning. 

Q. Is there any rule about it? 

A. No, sir. 

In his answer to the last question the defendant commits a grievous 
error. There is a wise and a salutary rule of court on thesubject. It 
reads thus: ‘‘ The minutes of each day’s proceedings shall be signed 
by the judge.” (Rule V.) A compliance with that far-reaching pro- 
vision by the judge would place it beyond the power of the most dis- 
honest of clerks to interpolate in the minutes any order which did not 
emanate from the court. 

And if it be true that any number of the judges of the Civil Dis- 
trict Court, or of any other court in the State, omit to sign their min- 
utes, or to cause them to be read in open court every day, it is sin- 
cerely hoped that the complication which is now under discussion will 
suggest the propriety of a return to a practice which will afford great 
and equal protection to judges, litigants and their attorneys, and to 
minute clerks themselves. 

But if it be true that Luminais did rob the fund out of that sum of 
$147 26, by forging an order which he subsequently destroyed, 
it is difficult to appreciate the motive which could have prompted 
him to spread the order on the minutes, which would at any time 
afford conclusive proof of his guilt. And if he was guilty as 
charged, it is impossible to conceive why, on the 2d of March, 
as shown by the answer and by the testimony of the defendant, he 
should have reminded the judge of the propriety of investing the 
minor’s residue in bonds. Thieves are not in the habit of recurring 
to subjects and of agitating questions which are intimately connected 
with one of their recent operations, an investigation of which would 
inevitably lead to their detection and conviction. As a rule their mem- 
ories are defective in the premises. 

This complete demolition of the theory advanced by the defense, 
leaves the respondent judge in the attitude of utterly failing to account 
for a disbursement which he had authorized and directed, and for a 
purpose which he himself proves to have had no existence or reason. 
Hard indeed would it be to prove more glaring malfeasance. 
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The question now recurs to the disposition made of the sum of 
$291.54 as the final balance of the fund remaining in the judicial de- 
pository. 

The pivotal testimony on that point is that of Charles E. Sel, then a 
recording clerk in the Civil District Court, and subsequently a notary 
public, exercising his functions in the oftice of two of the defendant’s 
counsel in this case. 

His testimony was taken by consent of parties, at the side of his 
dying bed, a circumstance which gives great weight to his statements. 
He was entrusted by the judge with the execution of the order of the 
3d of March, 1882, and he states in substance what is related of him in 
the defendant’s answer hereinabove referred to. 

But he states in addition that he was instructed by the judge to cash 
the check which he would receive from Onorato, and to bring the money 
to him (the jadge). That he counted the money as it was delivered by 
the paying teller, and that he handed the identical amount received 
by him to the judge in the court-room after the court had adjourned, 
the amount being $291.54 as shown by the check of Onorato, attached 
to the order of the court, and produced in this case by the judicial de- 
pository in answer to a subpana duces tecum. 

He then states, not positively, but as an impression, that the judge 
put the money in his pocket. 

He further testifies that on the 6th or 7th of the same month, he was 
called by the judge and sent to Henry Bier’s oftice for the bonds which 
the latter had purchased for the judge, and that he brought the pack- 
age of bonds to the latter, having noticed, from a memorandum at- 
tached to the package, as customary with brokers, that the sum invested 
in bonds was not equal or equivalent in amount to the money which he 
had handed to the judge on the Friday previous. 

He then swore, and reiterated under a very rigorous cross-examina- 
tion, with the corroboration of two unimpeached witnesses, that the judge 
then and there asked him to retain the bonds, of which he was made 
the custodian, on a promised compensation of five dollars, and that he 
then had possession of the bonds for several days, until they were 
called for by the judge, at which time he went for them at his house 
and brought them to the judge, from which time he had not heard of 
them until the troubles of July, 1886. 

Now, from the books and from the testimony of Henry Bier, it ap- 
pears that the amount which he bought in bonds was $330 at 604 cents 
costing $199.65, which is all the money which he received in the trans- 
action. But both himself and his bookkeeper entirely fail to remember 
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by whom the funds were brought to the office, or how they reached 
there. A most unfortunate incident which has added one of the most 
serious complications to the innumerable mysteries which cloud this 
controversy. 

Bier’s books show that the entry of the transaction was in the name 
of the “ succession of N. Quiazzaro,” in keeping with the style of all 
entries made in the orders, the minutes, and the dockets of the court 
from August, 1880, to the end; and it is truly deplorable that neither 
Bier nor his bookkeeper can now remember from whom the money in- 
vested was handed, or the instruction as to the style of entry, given. 

Any information on that score would have solved the mystery of the 
disappearance of the sum of $91 89, the difference between the amount 
received by the judge and the amount actually invested in bonds. 

No denial has been made, nor has even an intimation of a doubt 
been thrown out, touching the precise amount of money which Sel 
delivered to the judge. In this connection the defendant testifies : 
“Thad no occasion to count the money. I took it for granted that 
what Mr. Onorato gave to Mr. Sel, Mr. Sel gave to me, and that I gave 
Jack. I gave Jack exaetly what Sel handed to me without disturbing 
the package at all. I had every confidence in Mr. Sel; every conti- 
dence in Mr. Luminais.” 

It is, therefore, perfectly safe to conclude that the amount of money 
received by the judge from the judicial depository, as representing 
the balance to the credit of the Quiazzaro fund, was the sum of 
$291 54. It is equally clear that the legal effect and result of such 
conclusive proof is to throw the burden on the defendant to aecount 
for the sum thus received. That proposition rests on foundations too 
sound and too secure to require any support from authority. It is 
elemeptary in all systems of jurisprudence. 

It is recognized in fact, if not in terms, by the defense, who pro- 
poses to account for it by the statement that the money was at once 
handed to Luminais, the minute clerk, since dead, with instructions 
to hand it to Henry Bier for investment in “baby bonds,” ip com- 
pliance with the original order of the court in the premises. What 
are the functions of the minute clerk of that court, and whence comes 
his legal mandate to receive, handle and dispose in any way, of the 
funds under the control of the court? 

Under Article 138 of the Constitution he is appointed by the judge 
of the court, holds his office at the pleasure of the appoimting power, 
and his duties are to be regulated by law. 

Act No. 30 of 1880 defines his duties to be to ‘“‘ keep the minutes of 
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the court, issue all notices, copies of rules and orders entered on said 
minutes, which are required to be issued, and make due entries on the 
dockets of the causes and of the proceedings therein, and shall per- 
form such other duties as said judges may direct.” 

No intimation anywhere that he can be made the official custodian 
or depository of any money under the control of the court, and no sug- 
gestion that he is anything more than the ministerial officer of the 
court. 

If the framers of the Constitution had had the remotest intention of 
entrusting the clerk of that court with the custody of funds of liti- 
gants or of successions pending in the court, they surely would not 
have adopted article 133, which reads: ** The Civil District Court for 
the parish of Orleans shall select a solvent incorporated bank of the 
city of New Orleans as a judicial depository. Therein shall be depos- 
ited all moneys, notes, bond securities (except such notes or documents 
as may be filed with suits or in evidence, which shall be kept by the 
clerk of the court), so soon as the same shall come into the hands of 
any sheriff or clerk of court, such deposits shall be removable in 


whole or in part, only upon order of court.” * * * 


Act No. 33 of 1880 inflicts a penalty of imprisonment of six months 
anda fine of $500 on any clerk, sheriff or ofticer for failing to make 
such a deposit, hence any construction of the provision which would 
leave the judge free to violate the same with impunity, must be repug- 
nant to all sense of justice, as well as to common sense. 

It is therefore impossible to deny the proposition that in handing 
this money to his minute clerk, the respondent did not discharge the 
responsibility which attached to him at the moment that he assumed 
and took upon himself the personal administration of that fund, and 
especially when he took manual possession of the same. 

The selection of Luminais, the minute clerk, as the custodian of the 
fund, or as the messenger to transmit the same to Bier, could no more 
operate in favor of the judge as a legal discharge of his assumed re- 
sponsibility than would have been done by selecting any other unau- 
thorized person or private citizen. 

It does not, therefore, lie in the mouth of the defénse to advance the 
theory that Luminais, the trusted agent of the judge, embezzled and 
squandered the sum of $91.89, which was purloined by some one out of 
the original package, as a Jegal accounting on the part of the judge for 
the amount which he received from the judicial depository. That glar- 
ing illegality, and other reprehensible methods adopted ip this case, 
all have their common source in the one great original mischief, which 
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consists in the judge’s assuming the personal administration of that 
fund. 

From the moment that such a responsibility was fastened upon him 
as a result of his violation of the law and of the rules of his court, that 
burden follows him like a phantom, not to be driven away by anything 
but uncontrovertible proof of a full accounting tu the legal proprietor 
of the fund. 

These considerations apply with equal force to his disposition of the 
bonds sent to him by Bier. 

According to the testimony of Sel, which is not successfully contra- 
tlicted, these bonds finally came to the hands of the judge some four 
or five days after the 7th of March, the day on which they were obtained 
from Bier, and it was therefore on the 11th or 12th that they were 
handed by the defendant to Luminais to be paraphed. Now, in his 
own testimony, the judge shows that on the 17th of the same month, 
Luminais was discharged by him from his oftice for habitual drunken- 
ness and for consequent neglect of his duties—the minutes of the court 
having not been posted up for more than a week. 

Can the Court now entertain such a transaction as a legal accounting 
of the bonds, even if they were thus delivered to a person held up as 
so eminently disqualified for the trust, at most ten days before his dis- 
charge as minute clerk for the causes stated by the defense? He must 
be met with the answer which would be given to any ordinary admin- 
istrator or tutor under similar circumstances. 

But there are many mysterious movements connected with all these 
transactions which the defense has not even attempted to explain. 

An impartial but practical mind would naturally like to know, and 
no effort has been made to explain, why the judge who issued the 
order of March 3, 1882, for the avowed purpose of carrying out his 
agreement of that very morning with Bier, did not send the order di- 
rectly to the latter who could as well as Mr. Sel have obtained the 
check from Onorato and the funds from the bank; or why Sel was not 
instructed to take the check or the money directly to Bier. 

Conceding that the investment of that balance in bonds was the end 
in view, the defendant has not explained why he ordered the money to 
be brought to him at the court, or why he persisted in that design on 
Onorato’s refusal, by interpolating additional words in the order, and 
to send for the money when he knew, as he states, that it could not be 
received before three o’clock p. m., after the broker’s offices were 
closed. ° 
No more has he undertaken to explain the legal reason or even the 
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propriety of removing those funds from the vaults of the judicial deposi- 


tory, after three o’clock on the eve cf a legal holiday, the 4th of Mareh 
’ 


which itself was followed by a Sunday, and when he knew, as he ad- 
mits, that the investment could not be made before Monday, the Gth., 
on which day the investment of a part of the fund was actually made. 
He must have known that from Friday, “a few minutes after three p. 
m.,” (his own testimony) until Monday, the 6th, at 10 a. m., the fund 
thus converted into currency was to remain in his possession or in that 
of his clerk—certainly not as safe a custody as the vaults of the bank. 

Why did he take that risk with money which was not his own, and 
which, as he pretends, he did not even take the trouble to count, as a 
check on the person to whom he was about to entrust it? No effort 
has been made by the defense to lift that cloud so full of suggestive 
darkness. 

From that mode of dealing, from the omission to call his discharged 
minute clerk, on the 17th of March, to an account for the bonds 
which he had so recently intrusted to him, and from all the illegal acts 
of the defendant disclosed by the record, and recounted in this opin- 


-ion, there flowed a result, the most natural to expect: a total loss of 


the small pittance accruing to the minor, Arsene Quiazzaro, for whom 
the respondent claims to have had the most paternal solicitude, and 
for whose ostensible benefit so many bold measures had been inau- 
gurated. What does this conduct amount to in law and under the 
terms of the Constitution ? 

The answer is easily suggested. It clearly amounts to malfeasance 
and gross misconduct. 

But, in order to leave no doubt as to the correctness of that conclu- 
sion, the record throws additional light on the conduct of this re- 
spondent. In April, 1886, Arsene Quiazzaro, who had, in the mean- 
time, been emancipated, employed counsel to look into the claim 
which she had been informed she had once had to a certain fund in the 
custody of B. Onorato. As the record of the Quiazzaro succession, to 
which had been added the papers of the proceedings hereinbefore de- 
tailed, could not be found, and as no satisfactory information could 


‘be obtained of Onorato, a rule was instituted against the latter as 


acting administrator, in defendant’s court for an account of the minor’s 
homestead of $1000, or in default thereof, for an account of a similar 
amount of baby bonds, in which the said fund had been invested 
under orders of that court. 

That rule was fixed for trial on the 7th of May, 1886, and continued 


from that day, and from week to week, unti] the 11th of June follow- 
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ing, when the respondent judge entered an order continuing the rule 
indefinitely, over the urgent objections of counsel for Miss Quiazzaro. 
With the exception of two instances, these various continuances were 
ordered by the court on the ground urged by the defendant in rule, 
that he could not be forced to trial in the absence of the record, or in 
the absence of certified copies duly stamped (at a cost which Miss 
Quiazzaro was unable to meet), of all the minute entries of all the pro- 
ceedings which were connected with the fund, which had been placed 
in the custody of Onorato. 

These different rulings of the respondent are charged by relator to 
be glaringly erroneous and to amount to a denial of justice, and as 
intended to suppress knowledge of his connection with the fund. 

As-‘our jurisprudence has long since settled the doctrine that the 
minutes of a court are part of the record to which they may refer, and 
need not be offered in evidence (State vs. Fuller, 14 Ann. 726), it was 
a gross misconduct in the judge to refuse a hearing of the rule on the 
minute entries. If they were insufficient to make out a case, the judge 
could have so decided, and his judgment could have been reviewed on 
appeal. Butit was manifestly not a ground for the refusal of a hearing. 


From the record, it appears that on the 28th of May, the defendant, 
who claims to have forgotten all about the transactions of the year 
1882, particularly of the 3d of March, was reminded of his connection 
with the fund, notwithstanding which information he persisted in his 
previous rulings both on the 4th and the 11th of June following. 

And in November of the same year he entered an order of recusation 

_in the matter, which is now pending before another division of the 
Civil District Court. 

In the light of preceding events these acts speak for themselves, and 
confirm the conclusion of malfeasance and gross misconduct against 
the defendant. 

In this connection it is due to the memory of Charles E. Sel to make 
the following statement: 

On the 5th of May, 1826, while Onorato was trying to explain his de- 
fense to the rule to his attorney, in the same office in which Sel occu- 
pied a desk, the latter, overhearing their conversation and desiring to 
assist Onorato, volunteered the statement that he knew the history of 
the last check drawn by Onorato, and that it had been handed to, and 
collected by, him; and the proceeds delivered to the defendant judge, 
in obedience to his order of the 3d of March. 

That circumstance is a complete refutation of the theory advanced 
by the defense to the effect that the missing sum of $91.89 had been 
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appropriated by Sel and Luminais, and had been by them both and 
together spent during the festivities of the 4th of March. 

The charge is absolutely unfounded and is not supported by a single 
word of testimony in the record. There is no proof that either of them 
participated in those festivities, while on the other hand it is shown by 
the testrmony of Theodore Marks, the principal witness for the defense, 
that the respondent was a marshall in the procession of that day. 

If Sel had been guilty of the charge hurled at him on his dying bed, 
it would be passing strange that he was the first person to awaken the 
dormant memory of all other participants in incidents connected with 
his guilt. 

In view of his statement in that connection, in which he is fully 
corroborated by Onorato, it is very unfortunate, and it is extragrdinary 
that Onorato or his attorney did not at once confer on the subject with 
the judge whose order was his shield, and before whose court he was 
prosecuted for an account of that identical fund. 

The law which governs the case is very plain and free of all am- 
biguity. 

The Constitution provides that a district judge may be removed by 
this Court for “high crimes and misdemeanors, for non-feasance or 
malfeasance in office, for incompetency, for corruption, favoritism, ex- 
tortion or oppression in office, or for gross misconduct or habitual 
drunkenness. 

It is clear that the evidence implicating the judge on trial with guilt 
of any one of the causes therein detailed, is sufficient to require a 
decree of removal. ‘ 

The contention of the defense that the malfeasance or non-feasance 
or gross misconduct charged must, as a condition precedent to removal, 
be proved to be criminal or corrupt is manifestly erroneous. It is ab- 
solutely untenable either in reason or on authority. It is answered by 
the mere fact that in the Constitution the contemplated causes of re- 
moval are disjunctively connected. 

All the authorities which are to the effect that a criminal intent must 
underlie the commission of impeachable offenses are predicated on the 
provisions of Sec. 4, Art. 2 of the Constitution of the United States’ 
which reads: ‘“‘ The President, Vice President, and all civil officers of 
the United States, shall be removed from office on impeachment for, 
and conviction of, treason, bribery or other high crimes and misde- 
meanors.” That authorities which comment on that language have no 
bearing on the contention here is as clear as the difference between the 
two constitutions is palpable. 
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Now, malfeasance is defined to be “evil doing,” “ill conduct,” “the 
doing of what one ought not to do.” (Worcester.) 

Also “the unjust performance of some act which the party had no 
right, or which he had contracted not to do.” (Bouvier.) 

Or “the commission of some act which is positively unlawful.” 
(Abbott.) 

It was the undoubted intention of the framers of the Constitatiou, 
as of all other legislators, that the words which they used should be 
understood in their plain ordinary meaning. 

Hence they left it to the sound and legal discretion of the Supreme 
Court to give in proper cases a more precise definition, if it became 
necessary, and to see to it that none but able, consciencious and irre- 
proachable judges should by their decree be ever retained as magis- 
trates in the State of Louisiana. 

They acted on the idea contained in the paternal recommendation 
of the first, the great Chief Justice of Louisiana, Judge Martin, when 
he said: “ All those who minister in the temple of justice, from the 
highest to the lowest, should be above reproach and suspicion. None 
should serve at its altar, whose conduct is at variance with his obli- 
gations.” 

The trust to enforce this lesson of wisdom has been confided to the 
Supreme Court, and although the task is unpleasant, it must be per- 
formed impartially and fearlessly. 

Relator’s petition contains several other specifications of a serious 
character against ‘the respondent, but as the larger number of these 
charges involve rulings and other matters which have already, and 
in a different form, been submitted for judicial aétion before this 
court, and as the foregoing considerations so foreibly point to the irre- 
sistible conclusion of the removal of the defendant, it becomes unnec- 
essary to discuss any of these additional charges. After the evidence 
had been taken, and ten days of the trial had been consumed in hear- 
ing it, the defendant filed a plea in bar, denying the authority of the 
court to entertain charges of acts alleged to have been committed by 
him prior to the month of August, 1884, at which time he had been 
reappointed judge by the executive of the State, on the ground that 
said alleged acts had been committed under a different and distinct 
term of office, and under a different and distinct commission. Con- 
sidering the nature of the answer which the defendant had filed, and 
in which he had joined issue on the merits of all the charges brought 
against him, considering the stage of the trial at which that defense 
was invoked, and considering the tone of a letter, which he had 
1] 








































162 SUPREME COURT OF LOUISIANA. 


State ex rel. Attorney General vs. Lazarus. 


written to the Attorney General, urging the latter to institute this 
proceeding, in which he manifested his intention to waive all matters 
of form, as well as his desire that that officer should assume that there 
was prima facie evidence of every charge that was made against him, 
it must be confessed that the resort to such a plea was a great surprise 
to all, that it came rather late, and that it was exceedingly ill-advised. 

The entire absence of any argument in its support by the defense, 
either orally or in writing in the brief submitted by counsel, is a tacit 
acknowledgment of the innate weakness of the plea as a means of de- 
fense. 

Leaving open the question as to its applicability to any of the 
charges which are not discussed in this opinion, it is quite plain that 
it cannot apply to the matters and things charged in connection with 
the fund accruing to the Quiazzaro minor, the only charge which has 
been herein discussed. 

This charge is formulated on a continuity of acts not publicly 
known before July of the year 1886, and alleged to have been commit- 
ted under both terms and both commissions of the respondent judge. 
Hence the plea falls under its own weight. 

And the charge of malfeasance and gross misconduct having been 
fully made out by the evidence, the proper decree must be entered. 

It is therefore ordered, adjudged and decreed that the respondent, 
Henry L. Lazarus, Judge of the Civil District Court for the parish of 
Orleans, Division E, be, and he is hereby removed from said office ; 
that said office be and is hereby declared to be vacant, and that the 
said defendant be condemned to pay all the costs of these proceedings. 
And it is further ordered that a certified copy of this judgment be for- 
warded to his Excellency the Governor of the State of Louisiana. 





CONCURRING OPINION. 


Bermupez, C.J. In my judgment, the answer convicts the defend- 
ant of malfeasance and gross misconduct and incompetency. 

The evidence conclusively establishes that he has of his own motion, 
without the slightest shadow of authority in law or jurisprudence, nay, 
in utter violation of both, and even of the rules governing his court, 
handled and disposed of a fund deposited in a bank selected as the 
judicial depository and under the control of his court, and that he has 
utterly failed to legally account for it. 

It is no doubt the law, that the funds of a minor may be invested in 
State bonds; but it is not the law that the judge, though he be the 


tutor of tutors, shall attend to the investment himself. 
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It is no defense to urge, in exoneration, that those to whom he en- 
trusted it, for that purpose, have dissipated it some way or other. 

The defendant is ofticially and personally, morally and legaily, bound 
for the tortious acts of mandataries, selected by himself and not desig- 
nated by law, as the proper persons to be entrusted with such invest- 
ment. 

The elaborate, lucid and unanswerable opinion just read, in which 
I concur, demonstrates beyond peradventure that the respondent is 
clearly guilty of flagrant malfeasance, gross misconduct, or is incom- 
petent; and that, in either case, lhe must be removed. 

A judge who uses, or misuses, the powers with which the law clothes 
him, and who, by unwarrantable acts, imperils and annihilates fortunes 
and rights which he ought sacredly to protect, cannot be permitted to 

-continue on the Bench as the representative and dispenser of justice 
among his fellow beings. 

The decree removing the defendant is fully justified, and I assent to 
its rendition and enforcement. 





CONCURRING OPINION. 

FeNNER, J. Article 196 of the Constitution of the State authorizes 
the impeachment of various public officers named therein for the fol- 
lowing specified causes, viz: For high crimes and misdemeanor, for 
nonfeasance or malfeasance in office, for incompetency, for corruption, 
favoritism, extortion or oppression in office, or for gross misconduct or 
habitual drunkenness.” 

Article 200 provides as follows: ‘* For any of the causes specified in 
article 196, judges of the courts of appeal, of the district courts 
throughout the State, and of the city courts of New Orleans, may be 
removed from office by judgment of the Supreme Court of this State 
issued in a suit instituted by the Attorney General or a district attor- 
ney in the name of the State, on his relation. The Supreme Court is 
hereby vested with original jurisdiction to try such causes; and it is 
hereby made the duty of the Attorney General or of any district at- 

‘torney to institute such suit, on the written request and information of 
fifty citizens and taxpayers residing within the territorial limits of the 
district or circuit over which the judge against whom the suit is 
brought exercises the functions of his office. Such suits shall be tried 
after citation and ten days’ delay for answering, in preference to all 
other suits, and wherever the court may be sitting ; but the pendency 
-of such suit shall not operate a suspension from office. In all cases 
where the officer sued, as above directed, shall be acquitted, judgment 
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shall be rendered jointly and in solido, againstthe citizens signing the 
request, for all costs of suit.” 

This suit is brought against the defendant judge under the foregoing 
provisions, on the relation of the Attorney General, acting on a peti- 
tion signed by eighty-eight citizens and taxpayers, including one judge 
of the same court of which defendant is a member, and thirty repu- 
table members of the New Orleans bar. 

The petition charges that the defendant “has been guilty of non- 
feasance and of malfeasance in office, of favoritism and oppression in 
office, and gross misconduct, and that he is incompetent for the duties 
of his office and should be removed.” 

These charges are supported by eight distinct specifications. 

The first specification, enlarged as it is by the elaborate answer of 
respondent and by the reception of evidence without objection, involves 
the judicial conduct of respondent in a certain cause pending in his 
court under the title of the succession of Nicholas Quiazzaro. -The 
following is a history of the proceedings in the case: 

Nicholas Quiazzaro died in September, 1868, leaving a considerable 
estate, a widow in community, two living minor children and another 
who was born after his death. 

The succession was opened in the then Second District Court. The 
widow was appointed and qualified as tutrix of her minor children, and 
an under-tutor was appointed. The succession, however, was admin- 
istered by an administrator, who was duly discharged in June, 1870, 
when he handed over to the tutrix the residue of the estate, consisting 
of $17,715.17 in cash, and about $6,000 in promissory notes. 

Under the law of this State, the tutrix, as surviving widow in com- 
munity, was the owner of one half the estate and the usufructuary of 
the remaining half belonging to her children. And in so far as the 
estate consisted of money, her usufruct made her the owner of the 
whole, subject to the duty of accounting to her children at the termi- 
nation of the usufruct. The minor’s rights were also secured by a 
general mortgage on all the immovable property of the tutrix. 

We have no further concern with the case until December 28, 1880, 
when the cause had passed into the division of the Civil District Court, 
presided over by respondent, and when two of the heirs had reached 
the age of majority and only‘one remained a minor, to wit: Arsene A. 
Quiazzaro. We exiract from defendant’s answer his account of the 
proceedings then had : 

‘On December 28, 1880, the tutrix presented another petition, 
averring her ownership of the two lots of ground in this city, which 
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had been bought since her appointment as tutrix, her indebtedness to 
her children, the large tax encumbrance on these properties, their un- 
profitableness as a source of revenue, the advisability of selling the 
same, and asking for the appointment of experts to appraise the prop- 
erty, and for the convocation of a family meeting to advise about the 
rights of the minor. On December 29th, respondent entered the proper 
order on this petition, appointing experts and convoking the family 
meeting. On December 30, 1880, the deliberations of the family 
meeting held that day, approved by the undertutor, appraising the 
property at $3000, and advising the sale at public auction for one-half 
(4) cash, and the other half at one year’s credit, were presented to re- 
spondent, and by him homologated. No adjudication having. been 
made under this order, the tutrix, on February 8, 1881, filed her peti- 
tion stating her indebtedness to her children, and her desire to settle 
with them ; that she was utterly destitute of means, except the two 
properties above mentioned, which were a burden rather than a source 
of revenue, they being out of repair, and seldom rented on that ac- 
count, and encumbered with taxes to such an extent that they were 
about to be sacrificed at sheriff's sale; that she had caused them 
to be offered at public sale, but that she could not sell them unless 
authorized to sell them free of the minor’s mortgage. She prayed for 
convocation of family meeting to authorize erasure of minor’s mortgage 
in case of sale, and to 1eceive funds of minor realized from sale, to be 
reinvested by her. On February 12, 1881, respondent endorsed on said 
petition an order convoking a family meeting. The family meeting 
was held the same day. Two days afterwards, on February 14th, the 
tutrix filed the proces verbal of this family meeting, recommending the 
erasure of said minor’s mortgage in case of sale, accompanied by a pe- 
tition asking the homologation of the same, and for authority to erase 
the minor’s mortgage.” 

Before acting on this petition the judge very properly considered 
that it was his duty to examine into matters in order to determine 
whether the reception and investment of any funds resulting to the 
minor could be safely trusted to the tutrix, whose usufruct had been 
terminated by a second marriage, or whether he should himself super- 
vise their control and investment. To that end, he says: 

“That respondent accordingly, thereupon, on the 23d day of Febru- 
ary, 1881, appointed Joseph Garidel, Esq., one of the experienced dep- 
uty clerks of the court, as expert, to inquire and report to the court 
the amount of taxes aud charges due on the properties aforesaid. He 
also instructed said Garidel to examine and report upon the manage- 
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ment of the estate, and to whom the net proceeds of the property should 
go—to the major heirs or to the minors. Respondent also had the testi- 
mony of Garide], and of Ben Onorato, auctioneer, taken as to the value 
of the property and as to whether the taxes and penalties could be paid 
at a discount. 

“On April 5th, 1881, Garidei presented his report, showing privileged 
taxes and charges against the estate amounting to $2,317.65, setting 
forth the mismanagement of the estate, and reporting against the claims 
of the majors to participate in the net proceeds, if any, of the sale of the 
property. 

‘Thereupon, respondent entered the following order upon the above 
mentioned petition of February 1st, 1881: 

‘Tt is ordered, adjudged and decreed that the proces verbal of the 
12th of February, 1881, be homologated and approved, and the recorder 
of mortgages directed to erase and cancel the general mortgage in favor 
of Arsene Adelaide Quiazzaro, in so far as the same affects or operates 
upon the property described in the petition and proces verbal of the 
date aforesaid. 

“Tt is farther ordered, adjudged and decreed that the property de- 
scribed as aforesaid be sold for cash, by Ben Onorato, auctioneer, to 
the highest bidder, after usual advertisements prescribed by law. 

“Tt is further adjudged and decreed that a proces verbal of the sale 
be filed in court, and the price realized from said sale be deposited in 
the judicial depository, there to await the order of the court for the 
payment of taxes and charges, upon the court’s approval. 

“It is further ordered, adjudged and decreed that Henry Bier be 
authorized to settle the taxes due on said property; first filing a state- 
ment at what rates said taxes can be settled, and subject to the court’s 
approval. 

“Tt is further ordered, adjudged and decreed that any surplus re- 
maining from the amount realized from said sale, after payment of the 
taxes, charges and costs due by said property, up to the awount of the 
general mortgage, in favor of Arsene A. Quizzaro, be invested in State 
registered bonds, under Act of 1857 and Article 348 of the Civil Code. 

“And it is farther ordered that a fee of fifty dollars be taxed in favor 
of Jos. Garidel, as costs.” 

We are compelled to say that, in referring to an expert the question 
“to whom the net proceeds of the property should go, to the major 
heirs or to the minor ;” in accepting and acting upon his report 
“against the claims of the major heirs to participate in the net pro- 
ceeds, if any, of the sale of the property ;” and in entering, in effect, 
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a judgment divesting the major heirs of their interest and appropri- 
ating the whole to the minor, without any notice to, or hearing of, 
said majors, the judge exercised powers utterly foreign to the judicial 
office as constituted under the laws of Louisiana. The powers con- 
fided to masters in chancery and judicial referees under the systems 
prevailing in some other States do not exist, to the same extent, in 
Louisiana. Except in the case of arbitrators, who can only be ap- 
pointed by consent of all parties, experts are appointed only for the 
purpose of stating intricate accounts, or furnishing the judge with 
information as to facts, never to ascertain or report legal conclusions 
from such facts. C. P. Arts. 441 to 462. 

We must say, however, that we find, neither in the order of the 
court nor in the report of the expert, any reference of such question 
to the expert or report thereon by him ; and if such reference and re- 
port were made, as stated by respondent, they must have been in oral 





form. 

It is very certain that the judgment of the court directing the entire 
residue of the proceeds of the sale to be devoted to the satisfaction of 
the minor’s mortgage, to the exclusion of the major heirs, was ex parte 
null and void, and rendered without any authority of law, and that it 
is supported by no fact or reason apparent on the record. This act 
had an important sequence, which will be hereafter alluded to. 

The judge proceeds in his answer as follows : 

‘Under this decree the property was sold, realizing the sum of 
$2025 ; the money was deposited by the auctioneer to his credit in the 
Branch Depository of the State National Bank, the authorized depos- 
itory of the Court; the widow, on her petition, was authorized to sign 
deeds of sale ; the tax liens were, on her petition, transferred to the 
fund in Court; the State tax collector was ordered to strike off the 
illegal penalties and interest ; and orders were from time to time en- 
tered, directing the payment of taxes, costs, fees and charges.” 

The funds having thus reached the judicial depository, it is impor- 
tant to examine the provision of the law and of the rules of the Civil 
District Court, with reference to the handling of such funds. 

Art. 133 of the Constitution declares : ‘ The Civil District Court for 
the parish of Orleans shall select a solvent incorporated bank of the 
city of New Orleans as a judicial depository. Therein, shall be de- 
posited all moneys, notes, bonds and securities (except such notes or 
documents as may be filed with suits, or in evidence, which shall be 
kept by the clerk of court) so soon as the same shall come into the 
hands of any sheriff or clerk of court; such deposits shall be re- 
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movable, in whole or in part, only npon order of Court. The officer 
making such deposits shall make immediate and written return to the 
court of the date and particulars thereof, to be tiled in the cause in 
which the matter is pending, under penalties to be prescribed by law.” 

The rules of the Civil District Court (rule 24), contain the following 
provision : 

“The —— Bank of the city of New Orleans is selected as the 
judicial depository, under Article 133 of the Constitution, and Act No. 
33 of 1880. 

2. All moneys, bonds, notes, ete., coming into the hands of any 
clerk, sheriff, liquidator, receiver, syndic, commissioner, administrator, 
curator, executor, tutor, auctioneer, notary or other officer of court, 
under any order or process of court, or arising from the sale or admin- 
istration of any property under control of court, or from any party to 
a suit, unless the order or judgment of court under which the same is 
realized direct the same to be otherwise deposited or disposed of, shall 
be deposited in said judicial depository, in the name and to the credit 
of the court and such officer, and due and immediate return thereof 
shall be made to the court and filed in the cause. 

3. Drafts or orders on the bank for the payment of money or de- 
livery of property, shall be made to the order of the person entitled 
thereto, or his attorney duly authorized, and shall specify in what par- 
ticular suit, or on what account the money or property is to be paid 
out or delivered. 

4. Such orders or drafts shall be drawn by the officer, pursuant to 
an order of the judge of the division having control of the cause, 
wherein the property or money has been received. 

5. No order, unless by consent, shall be granted, except on regular 
notice or order to show cause duly served on the attorneys of all parties 
who have appeared therein. 

6. No order shall be granted, based upon consent, unless such con- 
sent be reduced to writing, signed by all parties and filed in the cause. 

These rules of the Civil District Court were adopted by all the five 
judges thereof acting as one body, and rule 29 provided: “ The rules 
shall not be altered or amended except by the vote of a majority of 
the judges.” Itis not claimed that rule 24 had ever been changed. 
It was, therefore, of binding force and effect upon the judge, and hav- 
ing been a participant in its confection and adoption, he could not 
plead ignorance thereof. 

The important and salutary objects of the Constitutional provision 
and of the rule are evidently to destroy the possibility of the diver- 
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sion or miscarriage of any funds subject to judicial contrel by the 
following provisions: 

Ist. All such funds, of whatever character, are required to be de- 
posited, as soon as realized, in the judicial depository and the per- 
formance of this duty is secured by requiring an immediate return of 
such deposit to the court, failure to make which is, by Act 33 of 1880, 
made a criminal misdemeanor, punishable by fine and imprisonment. 

2d. Once in the judicial depository, such funds cannot be withdrawn, 
except upon an order or draft made payable direetly to the order of the 
person entitled to receive it, and specifying on what account the pay- 
ment is made, pursuant to an order of the court which, necessarily, in 
order to enable the officer to comply with the rule, should specify the 
person and the account. 

3d. In order to protect parties interested and the court itself from 
improvident orders granted on ex parte representations, the rule for- 
bids the granting of such orders, unless by consent, without regular 
notice or order to show cause, served on the attorneys of all parties. 

4th. Even consent orders are forbidden unless the consent be in 
writing, duly signed, and filed in the cause. 

From the moment that these funds reached the judicial depository, 
the course of the judge is marked by a conspicuous disregard of every 
provision of the foregoing rule, as well as of all sound principles of 
judicial conduct. 

He has utterly ignored the existence of the tutrix, the under-tutor, 
the major heirs and the attorney of the tutrix, and has acted precisely 
as if the law constituted him personally the sole administrator of the 
minor’s estate, without responsibility to anybody but himself. 

He appoints various experts, fixes their fees and orders their pay- 
ment, to an aggregate amount of one hundred and fifty dollars, without 
application by, or notice to, anybody. 

He settles the fees and expenses allowed to the attorney of the tutrix 
to the amount of $181.80, and directs their payment by ex parte orders 
without any application therefor on the part of the tutrix, so far as the 
record shows, and without notice. 

In like manner, various other costs, charges and expenses, besides 
taxes, are allowed and paid. 

All formalities of contradictory proceeding, of filing account, of giv- 
ing notice thereof by publication and otherwise, of legal delays for 
opposition thereto and for final judgments of homologation, are entirely 
dispensed with. 

Where is the legal authority for such proceedings? None is referred 
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to and none exists. No precedent is produced; and, although the judge 
declares that he has pursued a like ‘course in other cases with bene- 
ficial results,” not even a precedent of his own court is referred to; and 
the allegation, if true, would certainly not support or mitigate the ille- 
gality of the proceedings. 

In the disbursement of these funds, he has violated the rules of the 
court by granting orders without written consent, and without notice 
or order to show cause. 

He has further paralyzed the protective operation of the rules by 
interposing between the person entitled to receive the money und to 
whose order alone the checks should be payable, irresponsible agents 
of his own selection, who diaw the money and are intrusted with the 
duty of conveying it to the party entitled. Thus the very danger which 
the rule was intended to avert is incurred and aggravated; and funds, 
which even bonded public officers are not trusted to take or hold in 
their possession, are passed into the possession of individuals having 
no title to them and furnishing no security for their faithful custody 
and appropriation. 

If the funds of this estate have been misappropriated and lost under 
such proceedings, whose fault is it? 

Let us now examine a few of the most important of these orders, to 
exhibit more clearly the manner in which this business was transacted. 

On September 16th, 1881, the following order is entered on the min- 
utes: 

“Let the Judicial Depository be and it is hereby ordered to pay out 
of the funds of this estate the sum of $396.85, the same to be applied 
to the payment of State taxes and of F. A. Luminais for services ren- 
dered herein under the appointment of the court, viz: 


hl Le oc clgia: op Soins w.6.% 414.0040 6-00-19 6-6 wre. a $386 35 
NT Re IN ns. 5 <0: 0's aiawiowa eisrewew vice 6b ees eeeccenes 10 00 


$396 35” 

It is obvious that the only person entitled to receive payment of the 
State taxes was the State tax collector, and the order should have di- 
rected the payment to be made on check to his order. If this had been 
done, there could have been no risk of loss. But it is admitted that 
the judge entrusted to his minute clerk the direct collection of the 
money paid unde: this order, and the duty of paying therewith the 
State taxes. What was the result? Although the clerk collected the 
money on September 16, 1881, it is shown that the taxes were not paid 
until November 3 following. No care was taken by the judge to see 
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to the performance of the duty confided by him to his agent, by re- 
quiring the return or exhibition of the tax receipts. And, in fact, the 
entire sum narrowly escaped Joss ; for it appears that the clerk, after 
getting the money, went on a spree and lost or gambled it away, and 
was only able to replace it later through the kind offices of a friend, 
who, after full confession of his fault, lent him the sum on pledge 
of his future salary, from which source, be it said, the loan was duly 
repaid. 

On February 10, 1882, the following order appears duly entered on 
the minutes of the court. 

‘“On account presented for taxes due on the property sold in the 
succession of Nicholas Quiazzaro and still unpaid, it is ordered that 
the same, amounting to $147 26 be paid by B. Onorato, administrator, 


and charged to the succession.” 

Onorato paid this money, to whom is not apparent. 

Although the conduct of the judge in this succession had been the 
subject of investigation by two grand juries, and although the entries 
upon the minutes had been all the time open to scrutiny, the 
genuineness of this order was never disputed by the judge, and even 
in his answer in this cause no such dispute is presented, but, on the 
contrary, the orders generally are referred to and admitted. But, 
after the cause was at issue, investigation disclosed the fact that no 
such taxes were due or had ever been paid. And, thereupon, the de- 
fendant is driven to the necessity of disputing the correctness of the 
minutes of his own court, of denying that he ever issued such an 
order, and of charging that it was forged and fraudulently entered 
upon the minutes of the court by his then minute clerk, who is now 
dead. This may be true. I will not say even that I believe it to be 
untrue. But, surely, under the most charitable construction, it is a 
desperate predicament fur a judge to be placed in, when, in defense 
of his own character, it is necessary tor him to falsify the minutes of 
his own court, and to fasten upon a dead man the guilt of sucha crime, 
with no evidence to support the charge except his own, which cannot 
be contradicted. 

Charity for the living and for the dead closes my mouth against the 
expression of an opinion on this subject, when it is not, in my judg- 
ment, necessary to the decision of this case. 

One thing is certain: the money was paid on the order; the money 
has been made away with, and is lost to the estate. Whose ever the 
crime, the possibility of its commission and the consequent loss, are 
directly attributable to the fault of defendant. 
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But for his habit of granting orders in this illegal form and of dele- 
gating to his subordinates the duty of collecting them, the thought of 
attempting such a fraud would never have suggested itself to any one. 

We come now to the winding up of this extraordinary administration. 

On February 10th, 1882, an order was entered on the minutes, 
** that B. Onorato, administrator, do render an account of the balance 
of funds in his hands belonging to the succession of Nicholas Quiaz- 
zaro.” The genuineness of this order is expressly admitted in defend- 
ant’s answer herein, with this statement, that ‘‘ this order was not 
complied with, possibly because it does not seem to have been served 
on him.” 

The peculiarity of this order and the foregoing one, in styling Ono- 
rato (who received and disbursed these funds simply in the capacity of 
auctioneer who sold the property) administrator, does not appear to 
have struck the mind of the defendant until the necessity arose, as 
above indicated, of destroying the genuineness of the first order, 
when this feature is seized upon as a reason why respondent could not 
have framed either of said orders, because he could never have styled 
Ovorato administrator, although in one former order drawn, however, 
by an attorney, the same style was used, and although the books of 
the judicial depository show that the account stood in the name of 
‘* B. Onorato, administrator,” and although the only extant check of 
Onorato is signed ‘‘ B. Onorato, administrator.” , 

On March 8, 1882, the following order was entered on the minutes: 

‘‘ More than six months having elapsed since the sale of the property 
in the above succession, and no opposition to the distribution of the same 
having been made, and no one claiming any interest in the proceeds of said 
property other than the minor Quiazzaro, it is ordered that the pro- 
ceeds of said property belonging to the succession of Quiazzaro, be in- 
vested in State consols, or bonds, of the State, known as ‘ Baby bonds,’ 
and that said bonds be registered by the Auditor of the State under 
Art. 348 of the Civil Code.” 

The recitals of absence of opposition to the distribution and of no 
one’s claiming an interest in the proceeds, afford a sufficiently slender 
support for this final order, when it is considered that the whole pro- 
ceedings of distributions had been, not ex parte (for that suggests at 
least one party), but without any party at all, and with‘no pretence of 
notice in any form. 

However, the order was made, and a certified copy of it having been 
supplied, the judge sent for one Charles E. Sel, a subordinate deputy 
in the record department of the Civil District Court, handed.him said 
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copy, and directed him to go to Mr. Onorato, get an order for the 
money, collect it and bring it to him. 

It indicates the utter carelessness of the judge in such important 
matters that he should have supposed that Onorato would have paid 
out money on an order framed as this one, not even directing any such 
payment to be made either by him or by the judicial depository. Of 
course Onorato refused to pay, and Sel returned to the judge and re- 
ported the refusal with the reason given that the order did not specify 
any person whom he was to pay. Thereupon the judge interpolated 
in the certified copy, with his own hand, the words ‘and that said 
B. Onorato be ordered to pay the same over, to make said investment.” 

This addition was never entered on the minutes, and the certificate 
under the seal of the court that it was a true copy from the minutes 
was thus converted into a falsehood. 

With the order thus amended, Sel returned to Onorato, received from 
him a check payable to bearer, with the order of court attached, for the 
sum of $291.54, collected the money, returned and handed the money 
to the judge, who received it into his own hands. Although he had 
not advised himself of the state of Onorato’s account, and although his 
order did not specify the balance due, he did not count the money, but, 
as he states and as stated by Marks, another witness, he sent for his 
minute clerk, handed him the money, with instructions to go to Henry 
Bier, a broker of this city with whom defendant had already arranged 
to buy the bonds without commission, and invest in “* Baby Bonds.” 

This was on Friday, March 3d, after business hours; the next day 
was Saturday, March 4th, a legal holiday; the next was Sunday; and 
so Bier was not seen until Monday, March 6th, when it appears that 
an investment was made in *“‘ Baby Bonds,” but only of the sum of 
$199.65, and the difference of $91.89 had disappeared and has never 
been traced. 

Let any one read the article of the Constitution and the fourteenth 
rule of the Civil District Court, and imagine any contingency in which 
this money could, during this period, have been lawfully out cf the 
judicial depository, and first, in the hands of Sel, then in the hands of 
the judge, then in the hands of a minute clerk. What necessity was 
there for such proceedings? How easy and natural it would have 
been to have complied with the law by ordering the payment to be 
‘made in a check to the order of Bier, on delivery of the bonds ? 


Hence, if loss occurred, whose was the fault? 


The defendant, in his answer, says : 
“At the next session of the court on Monday, March 6, 1882, re- 
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spondent asked Luminais about the bonds aforesaid, and was informed 
that Bier still had them, and that he was too busy to go up that day 
and get them. 

‘On the following day he made the same inquiry, and received sub- 
stantially the same response ; and thereupon, respondent again sent 
for the said Charles E, Sel and directed him to go up to the oftice of 
said Bier and get the said bonds. That said Sel went to the office of 
Henry Bier, received from him a package of “‘baby bonds,” and deéliy- 
ered them to respondent.” 

I will not enter into the painful conflict of testimony which here 
ensues between the testimony of Sel and that of the judge, because, 
in my view of the case, it is not essential to the decision of the cause. 

Sel brought the bonds in a package, with a memorandum attached 
showing the number of the bonds and the amount invested, viz: 
$199.65, which he says he read and observed the difference between 
the amount and the sum he had collected on the order. But this differ- 
ence did not attract the attention of the judge, who, as he states, did 
not know the amount of the money which had been collected and 
handed to him. He states that he handed the bonds to the minute 
clerk with instructions to paraph them with an endorsement to this 
effect : 

No, 842, 


““SuccESSION OF N. Qui1AzzAro. - Civil District Court, 
Parish of Orleans. 


“This bond is the property of the minor, Arsene Adelaide Quiazzaro, 
purchased by virtue of a decree rendered in this succession, and is not 
transferable, unless by virtue of a decree authorizing the same;” and 
then “to sign and seal the same with the seal of the court, and when 
so written upon, signed and sealed, to deliver the same to the counsel 
for the tutrix, who, from the time of the sale of the property in June, 
1881, had besieged respondent with requests to direct the payment of 
the fund in court to the tutrix.” 

This direction is in conflict with the plain requirements of Art. 348 
of the Civil Code, which requires that, in case of such investments of 
minors’ funds, the bonds shall be registered in the office of the Auditor 
of the State in the manner specifically directed. 

The excuse given for this departure from the law, is the impression 
of the judge that the Auditor would charge $3 for the registry of each 
bond, and that, the bonds being only for $5 each, this would consume 
their value ; but it is clear under the law that the Auditor has no right 
to charge for such registry, and it does not appear that it is the prac- 
tice to do so. 
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This is the last that has ever been heard of these bonds; and 
although only ten days afterward, the judge discharged his minute 
clerk for intemperance and neglect of duty,.it does not appear that he 
ever concerned himself about the question whether his directions had 
been complied with. 

The minutes and the record of the case contain no trace of any of 
these proceedings touching the money and the bonds after the order of 
March 3, 1882. ’ 

The minute clerk is dead; Lemonnier, the counsel of the tutrix, is 
dead; the records of the court are silent; and the defendant’s account 
of his conduct in reference to the money and the bonds admitted to 
have passed into his manual possession, is established only by oral tes- 
timony of himself, corroborated in some points by Marks and Doran, 
but contradicted, in very important particulars, by Sel. 

I do not deem it necessary to dwell upon this conflict of evidence, or 
to draw inferences which must be unfavorable to the veracity either of 
defendant or of Sel, who testified in his death-chamber, and who, since 
the trial of this case, has gone to give his account before a Tribunal 
infinitely higher than any earthly one. 

No further proceedings were had in the cause until April, 1886, after 
the lapse of four years. 

It appears, however, that, in the meantime, Mr. Soubit, the husband 
of one of the major heirs of Quiazzaro, had made some inquiries into 
the matter and had called on the judge in person to inquire what had 
become of the money of the estate; but the judge dismissed him with 
the statement that the major heirs had no concern in the matter, or 
words to that effect; thus carrying out his ex parte decree of April 5th, 
1881, already commented on. 

Soubit employed a lawyer, who, after examining the record and as- 
certaining the position of affairs, advised him that the assertion of the 
rights of the major heirs would be troublesome and expensive, and that 
the amount involved did not justify his undertaking the case. Soubit 
also consulted other attorneys, who did nothing. 

And so matters rested until April, 1886, when the minor, Arsene A. 
Quiazzaro, having been fully emancipated, employed counsel to look 
after her rights. 

The record of the Quiazzaro case was now lost and, after the most 
diligent search, could not be found. Counsel could get no information 
except what was contained in the minutes of the court. 

On April 29th, 1886, the following rule to show cause was filed and 
made returnable Friday, May 7, 1886: 
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er adel No. 824. ; 
‘“‘Succression OF N. QUIAZZARO. Civil District Court for Parish 
of Orleans, Division ‘“ E.” 

“ Rule on administrator filed April 29, 1886. 

‘On motion of A. Brieugne and Sambola & Ducros, of counsel for 
Miss Arsene Adelaide Quiazzaro, now duly dispensed from the legal 
age of majority. 

“It is ordered by the Court, that Ben Onorato, acting administrator 
of the aforesaid succession and depository of its funds, do show cause 
on Friday, the 7th of May, 1886, at 11 o’clock a. m., why he should not 
pay her in cash, her orphan’s homestead of one thousand dollars, or 
else deliver or cause to be delivered to her, in lieu of the cash, State 
bonds, known as Baby bonds, for the like total amount, duly registered 
and made non-negotiable according to law, into which said homestead 
was to be invested, in pursuance of an order of his honorable court by 
the said B. Onorato, from whom mover has never been able to have a 
Satisfactory account of his acts and doings in the premises, and who 
was in law and in duty bound to cause said investment to be made.” 

The extraordinary character of this rule is freel y commented on by 
counsel, but we think it is easily accounted for. Why should the 
minor’s counsel not have supposed that Onorato was administrator 
when they found him so characterized in three orders on the minutes ? 
And, since the minutes furnished no suggestion of any other reason 
why the judge should have allotted the whole residue of the estate to 
the minor to the exclusion of the major heirs, the error of assuming 
that it must have been, in some way, a recognition of the homestead 
right, was not inexcusable. And, inasmuch as the minutes do not 
show the amount ordered invested in ‘“‘ Baby bonds,” the claim of 
$1000 was not unreasonable. 

The judge says that all memory of the transactions had passed en- 
tirely from his memory. Onorato was equally oblivious, and could 
find none of the orders or checks on which he had disbursed the 
money, except the last check for $291 54, and that was payable to 
bearer, and he had no recollection to whom it had been delivered. 

Onorato carried the rule to his counsel and was explaining his situa- 
tion, when Charles E. Sel, who at that time occupied a desk as a notary 
in the counsel’s office, overhearing the conversation, interrupted it and 
informed them that he was the person who got that check, and then 
told all about the transaction. 

It does not appear, however, that Onorato communicated these facts 
either to the counsel of the minor or to the judge, until May 28th. The 
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rule, in the meantime, had been thrice continued for various reasons, 
when, on May 28th, it was fixed and continued for the fourth time to 
the 4th of June, upon the objection of Onorato’s counsel to go to trial 
without the record. As the minor’s counsel was leaving the court he 
met Onorato, who then conveyed to him the information received from 
Sel, to the effect that he had collected the money and received the 
bonds and handed both to the judge in person. Thereupon the counsel 
returned into court aud informed the judge of what Onorato had said. 

This, for the first time, seems to have occasioned a flash of recollec- 
tion in the mind of the judge. He then sent for Sel and possessed him- 
self of the facts, as he has detailed them in his answer. 

He thus became aware that his administration had resulted in the 
loss of the last remnant of the minor’s estate, and that Onorato, who 
had acted in strict obedience to his orders, was now being prosecuted, 
before him, to make good this loss. 

That he should ever have sat again in the cause, for any purpose, | 
must pronounce utterly improper and unjustifiable. Whatever may 
have been his confidence in the correctness of his own conduct, and 
whatever his opinion on the question of his own legal or moral respon- 
sibility to the minor, the question raised by the rule was as to Onorato’s 
legal responsibility; and it is clear, beyond dispute, that if Onorato was 
legally responsible to make good this loss, the judge was morally, if 
not legally, bound to hold Onorato harmless. 

On the 4th of June, before the rule was called for trial, he called the 
counsel for the minor into his private office, and there held a long in- 
terview with them m which he narrated and justified his conduct in 
the premises, invited their opinion as to whether he was morally or 
legally responsible for the loss, and received from them the plainest 
intimation that they so considered him. Nevertheless, he acted in the 
case by continuing the rule until June 11, when he stated that Mr. Bier 
would be in court. 

The 11th of June came, but Mr. Bier was not there. The judge 
called the rule, and on objections, the nature and validity of which 
are, in my view, immaterial, against the strenuous protest of the 
winor’s counsel, he ordered the rule continued indefinitely. And so 
twwatters stood until the adjournment of the then session of the court. 

The conduct of the judge now became the subject of public gossip 
aiid scandal. 

The matter was under investigation of two grand juries of the 
parish and, though no indictment was found, the second grand jury, in 
its published report, censured the official conduct of the judge. 
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Matters finally culmipated in the bringing of this suit. 

The trial was remarkable for the length of time consumed, for the 
large amount of evidence taken, for the contradictions in the testi- 
mony, for the variety and number of circumstances which favored 
different theories of the facts, for the array of distinguished counsel 
appearing on either side and for the eloquence and ingenuity of the 
arguments. One listening to these arguments, so far as the Quiazzaro 
case is concerned, would have supposed that the main, if not the only, 
issue was the guilt or innocence of the defendant of the crime of em- 
bezzling and converting to his own use the funds and property of the 
estate. The most ingenious and plausible theories of the facts and 
circumstances of the case were presented by opposing counsel on the 
one side inconsistent with his innocence, on the other precluding the 
possibility of his guilt. His enemies will readily accept the first ; his 
friends, the last; the indifferent will be divided. 

I do not find it necessary to decide that question, but I give the de- 
fendant the benefit of the statement, that if the success of the State’s 
case depended on proof of embezzlement by the judge, I should vote 

_ for his acquittal. If the Constitution had meant that judges were re- 
movable only for “‘ crimes and misdemeanors,” Art. 196 of the Con- 
stitution would have stopped’ with those words, and would not have 
enumerated the other nine distinct causes of removal, including ‘“mal- 
feasance in office” and “gross misconduct.” In the use of these 
terms it obviously referred to acts which were not ‘ crimes or misde- 
meanors.” It does not declare that any judge who shall be convicted 
of “ malfeasance in office” or “ gross misconduct” shall be removed; 
but it clearly means that such offenses may be proper causes for re- 
moval, and it throws upon this court the grave responsibility of deter- 
mining what kinds and degrees of malfeasance or misconduct should 
incur the penalty. 

In discharging this duty, we must pay due regard to the nature of 
judicial duties, and to the broad shield of protection which is extended 
over the errors of judges in the exercise of their jwisdiction ; but we 
must, at the same time, be mindful of the dignity of the office and of 
the deep interest which the public has in the proper admiuistration of 
justice, and in having judges whose conduct occasions no just cause 
for reproach or for loss of confidence im their integrity and reasonable 
discretion. ; 


By‘ malfeasance,” under all definitions, is meant the doing of things 
which ane ought aot to do, or the.doing of illegal acts. 
See Webster, Worcester, Abbott, Bouvier. The recital we have 
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given of the proceedings in the Quiazzaro case exbibits a long trail of 
illegal acts, in clear violation of law and of the rules of his own 
court, and in excess of any jurisdiction conferred by law on any court 
in this State. Jurisdiction is defined to be the function of judging 
causes wherein rights are disputed; the power of hearing and deter- 
mining a cause. Wells on Jurisdiction of Courts, p. 1; U.S. vs. Arre- 
dondo, 6 Peters, 709. 

The jurisdiction which the judge had over the matters involved in 
the case entitled the succession of Quiazzaro, gave him authority to 
determine all questions which might be presented to him for decision 
by the parties thereto; but it gave him no authority to assume the 
personal administration of the estate, to enter judgments and grant 
orders without notice and of his own motion, to expend moneys, to 
handle funds and to commit them, for any purpose, into the hands of 
mere ministerial officers of his court. 

If the law had committed to him such functions they would have 
been ministerial, and not properly judicial functions. 

The case is made worse by the reckless carelessness with which the 
functions were discharged and by his disregard of the rules of his 
own court in the methods adopted. 

The result of this malfeasance has been the entire loss of the estate, 
of the administration of which he thus took charge. The auctioneer, 
who acted strictly under his orders in disbursing the proceeds of the 
property sold, is sued to make good the loss. 

The circumstances surrounding the loss of the funds have been of a 
character to subject the judge to grave suspicions of his integrity, and 
have led to investigation by grand juries. The scandal has been such 
that one of his fellow-judges, and thirty reputable members of the bars 
whe practice before his court, have felt justified in joining in the peti- 
tion for his removal. The Attorney General of the State, who is an 
involuntary actor in the proceeding, after hearing all the evidence in 
the case, has felt authorized to address the court and argue in favor of 
his removal. 

If malfeasance of this kind, attended with such results, does not 
support the action for removal of the judge, what malfeasance, short 
of proven crime, would support it? Would any citizens hereafter feel 
justified in initiating an action for removal of a judge for any mal- 
feasance not criminal, if the present demand were rejected? Would 
any court of impeachment, who respected the opinions of this tribunal, 
feel authorized to convict any judge or other officer for any malfeas- 
jneu in office ? 
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Would we not, in effect, be obliterating from the Constitution the 
offense of malfeasance in office as a ground for either impeachment or 
removal by this Court ? 

To anyone who will calmly reflect upon the facts of this case, it 
must plainly appear that the only doubt as to its proper disposition 
arises from the simple fact that the officer involved is a judge. 

If any other officer in the State were subject to removal by judicial 
process for malfeasance in office and gross misconduct, and were 
proven guilty of such clear violations of law and of the rules of his 
own oftice adopted by himself, resulting in such injury to others and in 
such imputations upon his official integrity, few would doubt the judg- 
ment of the court. So any administrator, executor, syndic or other 
judicial officer, charged with functions similar to those assumed by this 
defendant, who had been convicted of like offenses would, unhesitat- 
ingly, be removed. 

But the law, in the exercise of a wise policy, has hedged around 
judges of courts with peculiar immunities. 

The Supreme Court of the United States holds this language in re- 
gard to the subject of judicial liability : 


“It is a general principle, of the highest importance to the proper 


administration of justice, that a judicial officer in exercising the author- 
ity vested in him shall be free to act upon his own convictions, without 
apprehension of personal consequences to himself. Liability to answer 
to every one who might feel himself aggrieved by the action of the 
judge would be inconsistent with the exercise of this freedom and would 
destroy that independence without which no judiciary can be either 
respectable or useful. As observed by a distinguished English judge, 
it would establish the weakness of judicial authority in a degrading 
responsibility. The principle, therefore, which exempts judges of 
courts of superior or general authority from liability in a civil aetion 
for acts done by them in the exercise of their judicial functions, obtains 
in all countries. Nor can this exemption of the judges from civil lia- 
bility be affected by the motives with which their judicial acts are per- 
formed. The purity of théir motives cannot in this way be the subject 
“of judicial inquiry. *  * * ‘Controversies involving not merely 
great pecuniary interests, but the liberty and character of the parties, 
and consequently exciting the deepest feeling, are being constantly 
determined in the courts. When the controversy involves questions 
affecting large amounts of property, or relates to a matter of general 
public concern, or touches the interests of numerous parties, the disap- 
puintment occasioned by an adverse decision often finds vent in impu- 
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tations of this character; and, from the imperfections of human nature, 
this is hardly a subject of wonder. If civil actions could be maintained 
in such cases against the judge because the losing party should see fit 
to allege in his complaint that the acts of the judge were done with par- 
tiality or maliciously or corruptly, the protection essential to indepen- 
dence would be entirely swept away. Few persons sufliciently irritated 
to institute an action against a judge for his judicial acts would hesitate 
to ascribe any character to the acts which would be essential to the 
maintenance of the action.” Bradley vs. Fisher, 13 Wall. 347. 

Judge Cooley after elaborating, with his usuai perspicacity, the rea- 
sons underlying this doctrine, and after showing that the only authority 
to whom the judge owes an account of his conduct is the State, con- 
cludes as follows: 

‘“Whenever, therefore, the State confers judicial powers upon an 
individual, it confers them with full immunity from private suits. In 
effect, the State says to the ofticer that these duties are confided to his 
judgment; that he is to exercise his judgment fully, freely and without 
favor, and te may exercise it without fear; that the duties concern indi- 
viduals, but they concern more especially the welfare of the State and 
the peace and happiness of society; that, if he fail in a faithful dis- 
charge of them, he shall be called to account as a criminal; but that 
in order that he may not be annoyed, disturbed and impeded in the 
performance of these high functions, a dissatisfied individual shall not 
be suffered to call in question his official action in a suit for damages. 
This is what the State, speaking by the mouth of the common law, 
says to the judicial officer.” Cooley on Torts, p. 408. 

Such is the law of this State, as of all other well-ordered countries. 

Prior to the adoption of the present Constitution, with the exception 
of liability to removal by an address of two-thirds of all the members 
of both houses of the General Assembly, judges could be impeached 
only for “ crimes and misdemeanors.” Constitution 1868, Art. 31. 

Thus, except for “‘crimes and misdemeanors,” judges, in the exercise 
of their official functions within their jurisdiction, were responsible 
to no earthly tribunal. Hence, no doubt, arise the theory and assump- 
tion upon which this case has been mainly defended, and the impres- 
sion shared, perhaps, by the public, that the State, in order to main- 
tain the demand for the removal of the judge, must establish, beyond 
a reasonable doubt, his guilt of a crime or misdemeanor. 

Such theories and impressions have no foundation under the provis- 
_ions of the present Constitution, on which this suit is based. 

The framers of that instrument, prompted, no doubt, by then re- 
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‘cent experience, determined that the responsibility of judges could 


not be safely ieft confined within such narrow limits. They, therefore, 
to “crimes and misdemeanors,” added various other causes for re- 
moval, including malfeasance, non-feasance and gross misconduct ; 
and they confided to this tribunal the discretion of determining what 
acts of that character would support a judgment of removal. In so 
doing, they doubtless supposed that, as judges ourselves, we would 
extend due protection to the rights, privileges and immunities of other 
judges; that we would jealously guard them against the malice of 
disappointed litigants, and the base suspicions of censorious scandal- 
mongers, who, out of the corruption of their own natures, are prone 
to soil the purity of the most blameless with the slime of their foul 
imputations; and that we would cover their errors with that mantle of 
charity of which we ourselves deeply feel the need. 

But, at the same time, it was certainly and confidently expected that 
we should carry, “full high advanced,” the standard of judicial dig- 
nity, honor and propriety ; that we should exact of judges, in the con- 
trol and disposition of funds confided to their judicial superintendence, 
a reasonable compliance with those rules of law and of their own courts 
which are provided to protect the interests of all parties concerned 
against improvident dispositions and to secure the funds themselves 
from embezzlement and loss; and that, in such matters, as in all 
others, they should pursue a line of conduct so clearly void of offense 
and so distinctly stamped upon the record, that their dealings with 
such funds, in case of loss, should not expose their integrity to suspi- 
cion, and be remitted for their vindication to conjectural inferences 
from contradictory testimony and to theories based on circumstantial 
evidence which support the innocence of the judge only by assaulting 
the integrity of his agent, who is dead, to whom he entrusted these 
fands without the slightest authority of law and who, if guilty, could 
only have accomplished the crime thiough the grossest carelessness of 
defendant. 

If defendant be civilly responsible to make good the loss occasioned 
to the minor, it could only be by reason of his having acted in such 
entire absence of jurisdiction as would emphasize the malfeasance and 
misconduct. 


If he be not responsible, then so much greater is the necessity for 
enforcing against such malfeasance the only penalty provided by law. 

Under a profound sense of my duty, under the Constitution, to the 
petitioners, to the State, to the people, and to the judiciary, I am com- 
pelled to write what are to me “a few of the unpleasant’st words that 
ever blotted paper,” when I announce that I concur in the decree of 
the court. 




















NEW ORLEANS, FEBRUARY, 1887. 


State ex rel. Attorney General vs. Lazarus. 





DIssENTING OPINION. 

Watkins, J. At the request, and upon the information of fifty citi- 
zens and taxpayers, this suit was brought against respondent, for his 
amotion, and removal from office, in pursuance of the provisions of Ar- 
ticles 196 and 200 of the Constitution, on the grounds that he “ has 
been guilty of nonfeasance and of malfeasance in office, favoritsm 
and oppression in office, and gross misconduct, and that he is incom- 
petent for the duties of his office, and should be removed from office,” 


ete. 
a 


The question presented at the threshold of the controversy is: 

What is the character of this proceeding? Is it a criminal, civil or 
political one ? 

Sec. 4 Art. 2 of the U. S. Constitution declares : “‘The President, Vice 
President and all civil officers of the United States shall be removed 
Jrom office, on impeachment, and conviction of.treason, bribery or 
other high crimes and misdemeanors. ; 

Article 196 of the Constitution provides: ‘‘ The Governor, Lieuten- 
ant Governor, Secretary of S:ate, Auditor, Treasurer, Attorney General, 
Superintendent of Public Education and the judges of all the courts of 
record in this State shall be liable to impeachment for high crimes and 
misdemeanors, for nonfeasance or malfeasance in office, for incompetency, 
for corruption, favoritism, extortion or oppression in office ; or for gross 
misconduct or habitual drunkenness.” 

Article 200 provides that ‘fur any of the causes specified in Article 
196, judges of the Court of Appeals, of the district courts throughout 
the State, and of the city courts of the parish of Orleans, may be re- 
moved from office by a judgment of the Supreme Court of this State,” 
ete.; but such judgment shall not, as in case of impeachment, have 
the effect of disqualifying the respondent for office. 

No prior Constitution designated the impeachable offenses eo nomine. 

B, the quoted provisions of our Constitution, this Court is given 
concurrent, original jurisdiction, with the Senate, of impeachable 
off-nses and misdemeanors committed by those officers enumerated in 
Article 200. Either impeachment or suit is a constitutional mode of 
removing constitutional officers from office. 

The provisions of the State and Federal Constitutions are, essen- 
tially, the same. The former is more specific as to what are impeaeh- 
able crimes and misdemeanors. ‘The constitutional power of this Court 
is‘exactly commensurate with that of the Senate. For whatever 
offenses the former may adjudge the latter may convict. The evidence 
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to be adduced before each is the same. The proceedings in each tri- 
bunal are of the same character. The suit and impeachment must be 
grounded upon the commission of some high crime or misdemeanor 
enumerated, or upon some gross misconduct or habitual drunkenness. 

In relator’s brief, p. 2, we find the following, viz: ‘‘ The question 
presented here is, as to the issue, whether or not your Honors have 
jurisdiction of acts committed by the defendant prior to his present 
term of office. We alluded, in the oral argument, to the principle 
that the courts, in such matters as the present, were bound by the pre- 
cedents in impeachment trials. * * * * The rules applicable to im- 
peachable offenses are the same as those cognizable by judicial tribunals.” 
The italics are ours. See also p. 7, a similar paragraph. 

Mr. Evarts, for respondent, on the Johnson impeachment trial, said : 
‘* You must have the crime definite, under the law and Constitution ; 
and, even then, it is not impeachable, unless you affect it with some of 
the public, general and important qualities that are indicated in the 
definition of the learned managers.” P. 286, vol. 2. 

Senator Johnson, in his official opinion, said : ‘‘ That the term crimes 
and misdemeanors, in the quoted clause, mean legal crimes and mis- 
demeanors, is further obvious, from the provisions contained in the 
third section of the first article of the Constitution, that, notwithstand- 
ing the judgment in the impeachment, the party is liable to indict- 
ment, trial, judgment and punishment according to law. This proves 
that an officer can only be impeached for acts for which he is liable to 
criminal prosecution. 

“‘ Whatever acts, therefore, could not be criminally prosecuted 
under the general law, cannot be ground for impeachment.” 

On the impeachment trial of Lord Melville, in 1806, the opinion of 
the judges was required by the House of Lords, as to whether the 
charges against the respondent, of an improper withdrawal and use 
of funds entrusted to his care, as treasurer of the navy, were high 
crimes and misdemeanors within the law of England, and their an- 
swer was that they were not high crimes and misdemeanors. 

Johnson’s trial, vol. 3, p. 51: 

Mr. Nelson, for the respondent, argued that, in order to ascertain 
‘‘what are impeachable crimes and misdemeanors, it is necessary to 
go to the common law for the definition ; and when you go to the com- 
mon law for the definition, nothing is impeachable, in this country, 
within the meaning of the Constitution, except a crime or misdemeanor, 
known as such at the time the Constitution was adopted.” 2 vol., p. 
143. 
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Mr. Groesbeck said: ‘‘ What is the issue before you? Allow me to 
say, it is not a question whether this or that thing were done. You are 
not here to try a mere act. By the very terms of the Constitution, you 
can only try, in this tribunal, crime. Let us repeat the jurisdiction—- 
‘treason, bribery or other high crimes and misdemeanors.’ The juris- 
diction is shut within that language, and the issue that this Court can try 
is only an issue of crime or no crime. 

“What is crime? 

“In every grade of it, senators, there must be unlawful purpose and 
intention. When these are wanting there cannot be crime. There 
must be behind the act the unlawful purpose prompting its commission, 
otherwise there can be no crime.” Vol. 2, p. 192. 

Mr. Evarts concurred in the views expressed by Mr. Groesbeck, and 
in support of them quoted the opinion delivered by Lord Chancellor 
Thurlow on the trial of Warren Hastings : 

‘““My lords, with respect to the laws and usage of Parliament, | 
utterly disclaim all knowledge of such laws. It has no existence. 

‘True it is, in times of despotism and popular fury, when to impeach 
an individual was to crush him by the strong arm of power, of tumult, 
or of violence, the laws and usage of Parliament were quoted in order 
to justify the most iniquitous and atrocious acts. But in these days of 
light and constitutional government, I trust that no man will be tried 
except by the laws of the land; a system admirably calculated to pro- 
tect innocence and to punish crime. * * * 

“I trust your lordships will not depart from recognized established 
laws of the land. 

‘“‘The Commons may impeach, but your lordships are to try the 
cause; and the same rules of evidence; the same legal forms which 
obtain in the courts below will, I am confident, be observed in this as- 
sembly.” 2 Vol., pp. 269 to 277. 

Mr. Buchanan, chairman of the managers on the trial of Jadge Peck, 
said: ‘ Official misbehavior, therefore, in a judge, is a forfeiture of his 
office; but, when we say this, we have advanced only a small distance. 
Another question meets us: What is a misdemeanor in office? In answer 
to this question, and without pretending to furnish a definition, I freely 
admit we are bound to prove that the respondent has violated the Con- 
stitution and the known law of the land. 

‘This, I think, was the principle fairly deduced from all the argu- 
ments on the trial of Judge Chase and from the votes of the Senate on 
the articles of impeachment against him.” Peck’s trial, p. 427; John- 
son’s trial, Vol. 2, p. 287. 
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In his Commentaries on the Constitution, Mr. Justice Story says: 

“The doctrine, indeed, would be truly alarming, that the common 
law did not regulate and control the powers and duties of the court of 
impeachment. . 

“What would, otherwise, become of the rules of evidence, the legal 
notions of crimes, and the application of principles of public or munie- 
ipal jurisprudence, in the charges against the accused ? 

“It would be a most extraordinary anomaly, that while every citizen 
of every State, originally composing the Union, would be entitled to the 
common law, as his birthright, and at once his protection and his guide, 
as a citizen of the Union, he would be subjected to no law, to no prin- 
ciple, to no rules of evidence. 

“It is the boast of English jurisprudence—and without it the power 
of impeachment would be an intolerable grievance—that, in trials by im- 
peachment, the law differs not in essentials, for criminal prosecutions be- 
Sore the inferior courts. 

‘¢The same rules of evidence, the same notions of crimes and pun- 
ishments, prevail.” Sec. 798. ’ 

Again: “It seems to be the settled doctrine of the high court of 
impeachmcnt that, though the common law cannot be a foundation of 
a jurisdiction not given by the Constitution and laws, that jurisdiction 
attaches, and is to be exercised according to the rules of the common 
law ; and that, what are, and what are not, high crimes and misde- 
meanors, is to be ascertained by a recurrence to the great basis of 
American jurisprudence.” Sec. 799. 

Mr. Justice Blackstone says: “‘ A crime or misdemeanor is an act 
committed or omitted, in violation of a public law, either forbidding or 
commanding it.” 4 Black. p. 5. 

‘In the English law, misdemeanor is generally used in contradis- 
tinction to felony; and misdemeanors comprehend all indictable 
offenses which do not amount to felony, us perjury, battery, libel, 
conspiracy,” etc. * * * * “The word ‘crime’ has no technical 
meaning in the law of England. It seems, when it has reference to 
positive law, to comprehend those acts which subject the offender to 
punishment. 

‘“ When the words ‘high crimes and misdemeanors’ are used in 
prosecution by impeachment, the words ‘high crimes’ have no definite 
signification, but are merely used to give greater solemnity to the 


charge.” 4 Black. p. 5, and note. 

This concordance of authority and precedent establishes conclusively 
that the terms “high crimes and misdemeanors,” employed in the 
Federal as well as the State Constitutions, indicate legal crimes and 
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misdemeanors; and that an officer can only be impeached, or suit be 
brought against him, for amotion, for acts for which he is liable to 
criminal prosecution, under the principles of the common or statute 
law. : 

It further establishes that an officer cannot be tried in an impeach- 
ment tribunal for acts, but only for crimes. That the “jurisdiction is 
shut within ” the language of the Constitution. That in every grade 
of crime there must be unlawful purpose and intention prompting its 
commission. When these are wanting there can be no impeachable 
crime or misdemeanor. 

It further establishes that in impeachment trials, the same rules of 
evidence, the same legal forms, prevail as in other courts of the land ; 
and that the respondent may claim the benefit of the rule in criminal 
eases that he may only be convicted, when the evidence makes the case 
clear, beyoud a reasonable doubt. 

It further establishes that misdemeanors in office are the violations 
of some known law of the land, and that in trials therefor, by impeach- 
ment, the law differs not in essentials from criminal prosecutions before 
the courts, and the same notions of crimes and punishments obtain 
therein. That the remedy and redress thereof, by impeachment, must 
be exclusively ascertained and exercised in conformity with these laws, 
which lie at the foundation of American jurisprudence. 

This collation of authority and precedent was rendered imperative, 
by reason of there being no adjudicated case, to which we have been 
referred or that could, after diligent research, be found. 

For the first time since the organization of the State government, 
this Court was given, by the Constitution of 1879, jurisdiction of such 
a proceeding as this; and this case is the first one that has been insti 


tuted under it. 
II. 


The next impoitant question to be determined is: What are non- 
feasance and malfeasance in office? What are corruption, favoritism, 
extortion and oppression in office? 

We will treat of ‘ gross misconduct ” in a separate paragraph. 

A statute of this State declares that “all crimes, offenses and mis- 
demeanors shall be taken, intended and construed, according to and 
in conformity with, the common law of England.” Another statute 
declares that any oppression, or extortion in office, is punishable ; and 
that any one guilty of a misdemeanor in office, shall suffer fine or im- 
prisonment. R. 8. 976, 868, 869. 

To ascertain what are the constituent elements of misdemeanor, ex- 
tortion and malfeasance in office, the criminal law must be consulted. 
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For the same manner and character of evidence must be adduced as 
before the courts of ordinary criminal jurisdiction ; and that this court, 
sitting on the trial of a suit for the amotion of a civil officer, jurisdic- 
tion of which is given thereto, by the same constitutional provisions, 
which confer upon the State Senate jurisdiction of impeachment trials, 
against same officer, must be governed thereby also. 

' Dr. Wharton, in the ninth edition of his criminal law, announces 
the following principles : 

“It is a misdemeanor at common law for a public ofticer, in the ex- 
ercise, or under the color of exercising, the duties of his office, to 
abuse any discretionary power with which he is invested by law, from 
an improper motive.” Sec. 1572. 

“In an indictment against an officer of justice, for corrupt misbe- 
havior, it is necessary that the act, imputed as misbehavior, be dis- 
tinctly and substantially charged to have been done with knowingly 
corrupt, partial, malicious and improper motives, though there are no 
technical words required, in which the charge of corruption and 
knowledge shall be made.” Sec. 1573. 

‘* Malice, corruption, or evil intent, when essential to the case, may 
be inferred, as presumptions of fact from the evidence.” Sec. 1590. 

In Mr. Bishop’s recent edition of his work on Criminal Procedure, we 
find the following precepts laid down: 

‘““In general, corruption, in some form of words, ought to be averred. 
It is believed to be always necessary in indictments at common law. 


It is commonly, if not always, so under statutes,” etc. Vol. 2, sec. 834. 


‘The question of malice is for the jury. A sufficient presumption 
of it may arise from a wrong act, intentionally done. But a mistake of 
law, especially in a judicial officer, is inadequate proof of corruption.” 
Vol..2, sec. 836; 2 Bishop’s Crim. Law, sees. 966, 977. 

“One serving in a judicial, or other capacity, in which he is required 
to exercise a judgment of his own, is not punishable for a mere error 
therein, or for a mistake of the law. His act, to be cognizable criminally, 
or even civilly, must be wilful and corrupt.” 1 Bishop’s Crim. Law, sees. 
460, 299. ; 

“ Extortion, in its general sense, signifies any oppression by color of 
right; but technically, it may be defined to be the taking of money by 
an officer, by reason of his office. either when none is due, or none is 
yet due.” 2 Whar. Crim. Law, sec. 1574. 

“ But to extortion, at common law, and under most of the statutes, 


“corrupt motive is essential. And if there be no such motive, and the 
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money be voluntarily given, for extra work, the indictment is not sus- 
tainable at common law.” Ditto Sec. 1576. 

‘‘A mere agreement to pay is void, and will not sustain a charge of 
extortion.” Ditto Sec. 1577. 

The same prineiples are announced in Russell on Crimes, p. 135, 142. 

Applying these principles, we find that a misdemeanor in office, or 
under color of an office, necessarily involves an improper motive, and 
the act must be done with corrupt, malicious or improper intent, or be 
infused from a wrong act, intentionally doue. 

We also find that extortion or oppression in oftice is the taking, by a 
civil ofticer, of money when none is due, or none is yet due, with a cor- 
rupt motive; but that a mere agreement to pay money will not sustain 
such a charge. 

In such case, the question is not whether the act might be found cor- 
rect upon full investigation ; but did it proceed from dishonest, oppres- 
sive or corrupt motive. 

To make out the charge of corruption, extortion or oppression in 
oftice, the proof must show an unlawful taking, by a public ofticer, by 
color of his office, of money, or some valuable thing, that is not due 
him. A promise to pay money to an officer is simply void. 

I. 

The first specification in the complaint, epitomized, is that on the 
3d of March, 1882, the respondent caused an order to be entered on the 
minutes of his court in the matter of the Succession of Nicholas 
Quiazzaro, directing the proceeds of property belonging thereto to be 
invested in bonds of the State, known as baby bonds, and thereafter 
procured a copy of same on same day and gave it to Charles E. Sel, 
and directed him to collect the balance of $291.54, to the credit of said 
succession in the hands of Ben Onorato, auctioneer, and offered him a 
reward for so doing ; but on Onorato refusing a check on the presenta- 
tion of said order, and same having been returned by Sel, respondent 
wrote on said copy at the foot thereof and before the seal of the court 
additional words, directing Onorato to pay said sum to bearer, to make 


’ said investment—said alteration having been made out of the presence 


of counsel and when court was not in session. 
‘The further specification is made that, by the respondent’s direction, 
Sel procured said balance in money and handed same to him—the re- 


~ -sporident—and that he--has never accounted therefor to the heirs. 


tutrix or other representative of the succession. 

“And that said Lazarus thus illegally and without any color of law or 
right, and in violation of his duty as a judge, obtained possession of the 
money of said Quiazzaro succession.” 
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This charge and specification are enasiaitte of division into two 
heads, and each head may be separately considered : 

Ist. A charge of embezzlement or larceny of the money by re- 
spondent. 

2d. The liability of the respondent to amotion for the taking and 
disposing of the money, although he may have been actuated by honest 
intentions and proper motives—upon the theory that the act was not a 
lawful one, and respondent was guilty of “vicious intromission ” or its 


equivalent. 
IV. 


In order to eliminate all unnecessary issues, we will tirst dispose of 
the charge of “vicious intromission” and intermeddling with the suc- 
cession, pretermitting discussion for the present as to whether or not 
there was a succession, as a matter of law. 

There is a law of this State on the subject, which furnishes the only 
correct guide in the premises. It is found in R. S. sec. 3685, which 
provides that ‘‘in case any person shall take possession of a vacant. 
estate, or a part thereof without being duly authorized to that effect, with 
the intent of converting same to his own use,” he shall be liable to prose- 
tion and punishment by fine, ard made liable for the debts of the 
estate. 

But when that statute was, in its revision in 1870, incorporated into 
the Civil Code, as Article 1100, that clause sania to criminal. 
prosecution was omitted therefrom. 

The history and interpretation of those statutes will be found in 12 
Ann. 245, Walworth vs. Ballard; 12 Aun. 344, Carl vs. Poleman; 30 
Ann. 949, Peet, Yale & Bowling vs. Nalle & Cammack; 34 Aun. 326, 
Succession of Trosclair. 

But civil liability cannot be enforced without proof of the intermed- 
dler’s intent to approvriate the effects ot the succession. Unless such 
proof is administered the accused cannot be convicted. That is the 
sine qua non. 

Germain to this is the further contention of relator’s counsel that 
respondent is guilty of malfeasance in office, because he undertook 
the investment of the funds of the minor, without being thereto au- 
thorized by law. 

The investment was authorized by the express terms of R. C. C.348. 

It is as follows: “‘ The investment of the funds of the minor must be’ 
made by public act and secured by mortgage, unless such investment bemade 

in bonds of the State, or in bunds for the payment of which the faith of 
the State of Louisiana stands pledged; and this investment shall only 
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" : be made under deerce of the court having jurisdiction of the tutorship ; 
nor shall such investment be changed, or the bonds alienated, except 

is by a decree of same court, etc.” 
The investment in bonds cannot be made without a decree of court. 
i This is a new article of the Code, and embraces the substance of the 


t act of the 19th of March, 1857, but it makes an important addition 
A thereto of the phrase, viz: ‘and this investment in bonds shall only 
" be made under a decree of the court having jurisdiction of the tutor- 
ship.” 
Antecedeut to the revision of the Code in 1870, a tutor was author- 
f ized to make such an investment in bonds by that statute; but, under 
: the Civil Code of 1870, it was perfectly immaterial whether the tutrix 
j was faithfal or unfaithful to her trust, she was without legal authority 
to make an investment in bonds of the funds of her ward without a 
. decree of court. 
The funds were not, indeed, in the hands of the tutrix of Arsene 
Quiazzaro. They were in the judicial depositary, and had been therein 
deposited to await the adjustment of the taxes and costs of selling the 
property of widow Quiazzaro, the proceeds of which the funds were; 
and on which the minor only had a tacit mortgage, postpuned in rank to 





the liens of the State and city, and auctioneer. 

The surplus of $291.54, now in controversy, was realized only by 
scaling the tax penallies and interest, and was quite as much under 
the control and destination of the respondent as that portion which 
had been expended on his orders previously made. 

[f there had been any serious doubt as to the rightfulness or propriety 
of the respondent’s orders for the investment of the funds under the 
circumstances related herein, they were dispelled by the evidence of a 
leading member of the New Orleans bar, who testified on behalf of the 
relator. He said: 

‘*In my answer to the question of the grand jury, in reference to the 
power of probate judges, I stated that, as a general rule, the tutor 
made the investment of minor’s funds; that I considered there were 
cases When the mivor’s funds were in danger; when there was no tutor 
appointed to take charge of them; or when there were other circum- 
stances which endangered the funds, I considered that the probate judge 
might with propricty, as a conservative measure, direct the investment of 
the funds. 

‘*]T stated in that conversation (with the respondent), that | recalled 
a case of my own, Judge Lea being on the bench, * * * andl 
stated that this case was one which occurred under Judge Lea’s ad- 
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ministration, in which I had been directed myself to make the invest- 
ment,” ete. 

Judge Lea became a member of this court in 1852, hence that occur- 
rence happened prior to the enactment of the statute of March 19th, 
1857. 

If it was excusable in Judge Lea to authorize the attorney for the 
tutor to make the investment, why might not the respondent authorize 
the minute clerk of his court? The only difference consists in the 
choice of agents to effect the investment. 

No importance should be attached to respondent's selection of one 
of several persons for the performance of the duty. 

So far as the principle involved is concerned, it was quite immate- 
rial whether respondent had selected the bank, the broker, or the at- 
torney of the tutrix in lieu of his clerk. 


Vv. 


But the point is made that the bonds in which the investment was 
made never reached their destination, and respondent is responsible on 
that account. 

His counsel insist that the burden of proof was on relator to clearly 
establish that fact; and not having done so, a presumption is raised 
in favor of their safe delivery. That it was the duty of the relator to 
have introduced the tutrix, and to have shown by their testimony, 
their non-delivery to them. 

The decisions are to that effect. ‘‘One who charges another with a 
culpable omission or breach of duty must prove the fact, although it in- 
volves a negative.” 90 S. 48; 3 N.S. 576; 2 Ann. 503; 6 Ann. 175; 18 
Ann. 215. 

“The burden of proof is on him who has to support his case by a 
fact, of which he is supposed to be most cognizant, and the evidence 
of which is more within his power than of his opponent.” 11 0.8. 4, 
194; 13 La. 534; 10 Ann. 639; 13 Ann. 379; 15 Ann. 509; C. C. 3. 

‘* A fact material to the plaintiff’s case, and susceptible of proof by 
him, he must prove, though negative in character.” 14 Ann. 207, 
Bonus vs. Robichaux. 

‘*The best evidence which, from the nature of the case, must be 
supposed to exist, and be within a party's control, must. be produced.” 


< § N.S. 289; 5 R. 330; 9 R. 381; 2 Ann. 387. 


- The burden of proof was on the relator to establish the non delivery 
of the baby bonds to the tutrix or her attorney of record. 
The farther argument was made by relator’s counsel to the effect 
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that there was no occasion for the respondent making the investment 
in $5 baby bonds, as he might have selected those ofa greater denom- 
ination. 

That is error. The debt ordinance authorized but one denomination 
of baby bonds, and that is $5. The ordinance relative to the State 
debt does authorize several denominations. But the baby bonds are 
the better security, because they bear a better rate of interest, mature 
ut an earlier date, and enjoy a preference for other payment in taxes. 

Further complaint is made of the respondent’s failure to have the 
bonds registered by the State Auditor. 

R. C. 384 only makes it the duty of the judge to make the necessary 
decree, and to restrict the negotiablity of the bonds. 

But it makes it the duty of the tutor to furnish the Auditor * * * 
with a copy of the decree of court authorizing such investment, and 
to cause the bonds to be registered in the office of the Anditor. 

It is provided by R. S. sec. 203 *‘ that any tutor * * who shall fail to 
have the bonds, so purchased, registered and countersigned, * * 
shall be deemed guilty of a misdemeanor, and shall suffer fine and im- 
prisonment.” 

As we have already held that, presumably, the bonds had reached 
the hands of the tutrix, that duty devolved upon her to have them 
registered. 

Vi. 

This brings us to the discussion of the charge brought against the 
respondent of having stolen, or embezzled, the balance of $291 54, as 
the property of the succession of Nicholas Quiazzaro. 

It is necessary to a clear understanding of the question that a brief 
statement of facts be made. Nicholas Quiazzaro died in 1868, and one 
Pioggio administered his succession, which was appraised at $29,752 97. 
His widow, Elizabeth Quiazzaro, qualitied as natural tutrix for the 
three children, Ernestine, Gilbert and Arsene Adelaide. 

In June, 1870, the administration was completed, final account filed, 
the administrator discharged, and the residue of $23,642 97 turned 
over to the tutrix. 

In 1869 Widow Quiazzaro purchased, in her own right, the two im- 
proved lots, the balance of the proceeds of the sale of which is the 
subject of this controversy. 

In 1870 the widow married a second husband, and thereby lost her 
usufruct of the children’s share of the estate, and—notwithstanding 
she had been retained ia the tutorship—she owed interest on same, 
$11,821 48, to them. 
15 
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In February, 1881, the tutrix presented to respondent a petition in 
which she stated her indebtedness to her children and her desire to 
settle with them, and that she was utterly destitute of means outside of 
said property, and that same was about to be sacrificed for taxes, but that 
she could not effect a sale thereof withont the minor’s tacit mortgage 
was raised, and she desired the authority of a family meeting to that 
effect, which, on proper proceedings, was granted. 

Respondent declined to homologate the deliberations thereof until a 
trusted expert had examined and reported the amount of taxes and 
costs of sale, which were found to be in excess of the probable sale value 
of the property. The taxes were adjusted and reduced, and sale was 
ordered on the terms proposed. The proceeds were deposited in the 
Branch Depository and disbursed on orders of court in payment of 
taxes and cost of sale, and the resulting balance is the $291.54 in con- 
troversy. 

On the 3d of March, 1882, the following order was entered on the 
minutes of respondent’s court, viz: 

“More than six months having elapsed since the sale of the prop- 
erty in the above succession, and no opposition to the distribution of 
same having been made, and no one claiming any interest in the pro- 
ceeds of said property other than the minor Quiazzaro, 

“Tt is ordered that the proceeds of said property belonging to said 
Succession of Quiazzaro, be invested in bonds of the State known as 
baby bonds, and that said bonds be registered by the Auditor of the 
State, under R. C. C, 348.” 

It was in pursuance of this decree that the investment of the $291.54 
was to be made. 

Respondent, as witness in his own behalf, makes substantially the 
following statement of the. transaction : 

He says that he had forgotten about the Quiazzaro matter until F. A. 
Luminais, his minute clerk, invited his attention to it on the 2d of 
March, 1882, and suggested that the balance of about #200 should be 
invested under a previous order of court; and that on account of his 
suggestion he made the preceding order of the 3d of March, 1882. He 
states that on the same date, on his way to court, he called on Mr. 
Henry Bier, a bond broker, and induced him to make the investment 
without any commissions being charged therefor. 

On that day he directed Mr. F. A. Luminais to make a copy of his 
decree and take it to Mr. Onorato, and get a check and go to Mr. 
Bier’s and invest the amouut of it in bonds, mentioning the arrange- 
ment he had made with him. He plealed business, and suggested that 
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Charles E. Sel be sent in his place. He was given the copy of the 
order and sent to Onorato, who declined to give a check until the order 
was made more specific, as it was. Soon after, Mr. Sel returned with a 
roll of bills, which he handed to respondent, and which he immediately 
and without counting handed to Luminais, and requested him to go to 
Bier’s and purchase the bonds. 

He states that on the Monday morning following, the 6th of March, 
1882, he inquired of Mr. Luminais if he had purchased the bonds, and 
he told him that he had, but had left them with Mr. Bier. _On Tues- 
day morning, the 7th of March, 1882, he again made inquiry of Lumi- 
vais for the bonds, and he again pleaded business, and suggested that 
Sel be sent ; and he was dispatched for them, and procured them and 
brought them to court, and delivered them to him (respondent); and 
that he immediately handed them to Luminais, with instructions to 
verify or paraph them, and hand them to counsel for tutrix. Luminais 
requested some additional instructions in paraphing them, and that he 
withdrew one from the package and wrote an indorsement thereon as 
a guide, and Mr. Luminais took the package of bonds and walked out. 

He states that he never examined or counted the bonds. That Mr. 
Sel said they were correct. He said he met Mr. John Lemonnier, 
counsel for the tutrix, a few days afterward, and notified him of Mr. 
lLuminais being in possession of the bonds. 

The books of Mr. Bier show that the amount actually invested was 
only $199 63, in lieu of $291 54. There was a deficit of $91 91 unac- 
accounted for by any one. 

The essential variations between the testimony of the respondent 
and that of Charles E. Sel are, viz: 

Ist. Selswears that the respondent appointed him a custodian in 
that matter, and promised him a fee of $5. 

2d. That when he collected Onorato’s check, he counted the money 
paid him by the paying-teller; that he returned with the money to 
court and handed it to respondent, and that he put it in his pocket, he 
thinks. 

3. That on the morning he was sent by respondent te Bier’s for the 
.bonds, he procured them and returned to court with them, and deliv- 
ered them to the respondent ; and that he handed them back to him with 
the request that he should keep them for the present, saying: ‘‘ You 
are custodian.” That he took them and kept them several days, until 
the respondent called for them. 

The testimony of Theodore Marks corroborates respondent's state- 
ments on the last two points, and contradicts that of Sel. The testi- 
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mony of Doran substantiates that of the respondent in regard to the 
surrender of the bonds to Luminais to paraph, and Marks, also. 

Marks does not fix the precise date on which Sel brought the bonds 
to the respondent; but he details the circumstances of Sel being 
sent for the bonds, and of his return within three-quarters of an hour 
with them and at once delivering them to the respondent, and immedi- 
ately going away—all on the same day, and about the same hour of 
the day. 

Relator’s counsel place strong reliance on the evidence of Sel. 
They state in argument that “the man who got. the money used the 
$91; that the man who bought the bond used the $91. The turning 
point in the case is, who purchased the bonds? Whoever purchased the 
bonds did not invest the full amount of $291 54. If Luminais pur- 
chased the bonds he retained the money. 

“If Judge Lazarus purchased the bonds then he retained the money. 
There is no escape.” ; 

It will be necessary to make an examination of the testimony, and 
the collateral facts, and transactions, in order to determine which wit- 
ness has the stronger support— Sel or Marks. 

Their testimony cannot be reconciled one with the other. ° 

In speaking of his custody of the bonds he said, Miss Annie b. 
Fisher knew of his having them in possession. On interrogation, she 
said Mr. Sel called her attention to a roll he had in his pocket, one 
evening about 7 o’clock. “It was in Mareh. I think about the 6th— 
first part of March. * * * He just lifted his coat to one side, and 
showed me the bonds ; it was in the side pocket. * * * He simply 
said they were baby bonds. * * * 

“He said that he had them for Judge Lazarus; that he had been sent to 
buy them for Judge Lazarus.” 

This evidence was offered for the purpose of supporting Mr. Sel’s 
custody of the bonds; but it supports respondent’s theory, instead. 
It is in keeping with Mr. Bier’s books, as to the date of purchase. It 
accounts for Luminais’ reluctance to go, on Monday, the 6th, of March, 
for the bonds; and corroborates responcent’s statement to the effect 
that Luminais stated to him, on that occasion, that the bonds had been 
purchased of Bier, but that he had left them. 

If Luminais had received the money of respondeat, as stated by him 
and Marks, on the 3d of March, and Sel had been sent to purchase the 
bonds for respondent, and had been by him purchased on the 6th of 
March and same were in his possession on that day, from what person 
could he have received the money other than Luminais ? 
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If the money had not been delivered to Luminais, as related by re- 
spondent and Marks, but had, on the contrary, been retained by the 
respondent, as stated by Sel, at what time and place did Sel obtain it 
from respondent ? 

If, in point of fact, Sel had purchased, at Luminais’ request, the 
bonds of Mr. Bier on the 6th of March, and had them in his possession 
on the evening of that day, was that not a good reason why Luminais 
should, on the morning of the 7th of March, have excused himself to 
respondent and requested that Sel be sent? Does not that condition 
of things harmonize with Mr. Upton’s and Miss Fisher’s statement; and 
yet be reconcilable with the statement of respondent and Marks? I 
think it does. 

If Sel was the guilty party, the reason is apparent why he so fre- 
quently consulted his friend, Mr. Upton, and appeared to have so 
much dread of the grand jury. 

The same reason might be assigned why Sel so quickly understood 
the purport of an interview between Mr. Hart and Mr. Onorato, and 
influenced him to intervene therein so promptly. 

On the contrary, relator’s counsel argue that, on the 10th of Febru- 
ary, 1882, respondent granted an order on Onorato, administrator, for 
the payment of $147 26 taxes, when none were due, and therefrom 
argue his guilt. Respondent disavows all knowledge of, or responsi- 
bility for this entry on the minutes. The books of the bank show the 
payment of that sum on February 11, 1882; but it is in possession of 
no voucher therefor, and why? Because the bank account with Ono- 
rato shows that the books of the bank were balanced on that date, and 
the vouchers for all payments made since last previous settlement— 
the 16th of September, 1881— had been withdrawn, including the one 
for $147 26 paid that day. The books were balanced on the 16th of 
September, 1881, and all previous orders withdrawn, including the one 
for $396 85, that represents the payment of the State taxes, with 
which Luminais had been specially entrusted by the respondent. 

During this period of time Mr. Luminais was evidently in posses- 
sion of the pass-book, or bank-book, in which the Quiazzaro account 
was kept. This is evidenced in a variety of ways: 

Ist. By the report of Garidel. 

2d. By the negative testimony of Ben Onorato to the effect that he 
did not keep one, and had not been furnished with one. 

3d. By the testimony of Doran, Cazelar and Johnson, who saw 
Luminais with it. 

4th. By the report of Luminais himself, entered upon the minutes 
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in November, 1881, in which he carefully detailed the status of the 


account with the bank; and which he could not have known otherwise. . 


The Quiazzaro record appears to have been lost since December, 
1881, when Mr. Sabourin took a minute inventory of its contents. 

Upon an examination of it, when produced and offered in evidence, 
there were found the various reports made by Mr. Garidel, for the pay- 
ment of taxes and costs and the attorney’s fees of Mr. Lemonnier ; but 
there was no trace of the order for the payment of the $147 26. It had 
disappeared, 

An examination of the entries on respondent’s court docket of Feb- 
ruary 10, 1882, show no entry of any proceedings taken or order made in 
the matter of the Quiazzaro succession on that date. 

An examination of that particular entry on the minutes, as of the 
10th of February, 1882, discloses an ill-disquised alteration, evidently 
made since the original execution, and the addition of the words, 
‘and still unpaid.” 

The fact was certainly well-known to Luminais, of all other persons, 
that all taxes had been paid, as his own report, entered on the min- 
utes, will show. Is it not more likely that this fraud was perpetrated 
by him, and that those words were employed as a means of concealment, 
than that the respondeat would have displayed such an order in the 
minutes, as a means of accomplishing a theft, when the minute clerk 
had himself paid those very taxes, and to the respondent’s knowledge. 

In connection with this state ef circumstances may be considered 
the statement made by Doran, Cazelar and Johnson, to the effect that 
Luminais on another occasion spent the money of this succession 
he had withdrawn from the bank, to pay taxes, and had to borrow 
money of Johnson to supply the deficit, a month or two previous. 

While these circumstances do not demonstrate that Mr. Luminais 
was guilty of the asportation of the $147 26, it creates a much stronger 
presumption against him than against respondent. 

It certainly does not show that the respondent either received or 
converted same to his own use. 

Luminais was discharged on the 17th of March, 1882, and subse- 
quently died ; and Mr. John LeMonier died of apoplexy on the-——day 
of August, 1884. 

There are some serious discrepancies in the testimony of Mr. Sel, 
which we will now review. 

On cross-examination he was asked : 

“Q. Were you not sworn before the grand jury ? 

“A. Yes, sir. 
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*“Q. Two grand juries? 

“A. Yes, sir. 

‘*Q. Did you state before either or both of those grand juries that 
you had those bonds in your possession ? 

“A. Yes. 

“Q. From four to eight days ? 

“A. Yes. 

*Q. Both of them? 

“A. To both of them.” 

Mr. W.W. Summer, who was foreman of the grand jury that assembled 
in the fall of 1886, states that when Mr. Sel came before the grand jury, 
he was apparently ill. ‘‘ He made his statement to me and I repeated 
it word for word after him. His statement was: That on the 6th of 
March, he was again called by Judge Lazarus and told to go up to Mr. 
Bier’s and get some bonds, for the purchase of which Judge Lazarus 
had arranged. That he went up to Mr. Bier’s; was handed a package 
which, from its nature, he presumed contained bonds-- in fact, he was 
certain of it; brought them back and handed them to Judge Lazarus, 
who was at the time in his private office, and he went off about his 
business.” 

He says that he is positive the question was asked Mr. Sel as to the 
day he delivered the bonds to Judge Lazarus. Mr. Sumner says, on 
cross-examination: “I recollect that in repeating the dates after him, 
/ particularly called his attention to the dates, and the fact of three days 
intervening between his being sent for the-money and his being sent for the 
bonds, and he was asked about those dates, and he was positive in regard 
to them. 

‘It was on the 6th of March that he delivered the bonds, 

“Q. It was on the 6th of March? 

“A. On the 6th of March that he delivered those bonds. 

“Q. That he delivered the bonds? 

“A. Yes, sir. 

“Q. Are you sure of that fact: or was it not an inference? 

“A. No, sir. 

“Q. From the fact that he said he had delivered the bonds, and 
you thought it was on the same day ? 

“A. No, sir. 

“Q. You are sure of that? 

“A. Yes, sir; J am positive about that. 

% 7. * * * * * + ae * 

‘*(). Did he make the statement that Mr. Stern testified to that that 
was the last he had seen of the bonds? 
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“A. Yes, sir.” 

Mr. Stern, the clerk of the grand jury and who heard Mr. Sel’s evi- 
dence, said : 

‘“‘ Mr. Sel stated that he went to Mr. Henry Bier’s office; he got the 
bonds, and he showed us how they were wrapped up; in what shape 
they were, and stated that he handed them to Judge Lazarus in his 
oftice, and and that was the last he had seen of the bonds.” 

On cross-examination Mr. Sel was asked : 

‘© Q. Were you not called upon last summer before myself (E. H. 
Farrar), and Mr. Parker, of the Picayune, and four or five newspaper 
reporters, and asked to give a statement of your connection with this 
matter ? 

“A. Yes, sir. 

“Q. Did you, on that occasion, make any statement about the length 
of time you had those bouds in your possession ? 

“A. No, sir. 

“Q. Why did you conceal it on that occasion ? 

‘*A. Well, I didn’t think it was necessary. 

“Q. Were you not asked on that occasion to make a full and com- 
plete statement of your connection with the Quiazzarro matter, from 
beginning to end? 

“A. Yes, sir. 

* * * o * * * * * * 





‘*Q. Mr. Sel, did you not, on that occasion, specifically state, in the 
presence of all those gentlemen, that you brought those bonds down 
to court and delivered them to Judge Lazarus on the same day that the 
order was diven you to get them ? 

“A. Yes; that is my impression. 

““Q. And that you did make that statement on that day?” 

“A, Yes; I made that statement.” 

He made like admissions in regard to similar statements he had 
made to Mr. Denegre, Mr. Miller and Mr. Dinkelspiel. 

There can be no doubt of the fact that Marks’ evidence has been 
supported, and that of Sel seriously impaired by the evidence quoted. 

The charge against the respondent of having embezzled these funds 
is not made out. 

VIl. 


Having disposed of all the charges which, in our opinion, involved 
either crime or misdemeanor, we will now discuss the remaining 
charges which may be considered as following under the denomination 
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of “ gross misconduct,” that is, culpable, offensive misconduct—equi- 
valent to a quasi criminal act. 

R. C. C. 3556, No. 13—Fault: ‘‘ There are three degrees of faults : 
the gross, the slight, and the very slight fault. 

The gross fault is that which proceeds from inerceusable negligence ; it 
is considered as nearly equal to fraud, etc. 

Beach on Contributory Negligence says : 

““What is termed gross negligence the better authorities now call 
wilful negligence or wilful wrong-doing.” P. 102. 

The same author says: ‘“ By negligence is meant ordinary negli- 
gence, the significance of which is reasonably well fixed. By gross 
negligence is meant extraordinary negligence—that which is mere or- 
dinary negligence in the superlative degree.” 

Unlike vegligence, ‘‘ misconduct” implies an act of the will, in the 
performance of an unlawful or wrongful act; and “ gross misconduct ” 
is a culpable, wilful, oppressive act, possessing a quasi criminal char- 
acter. 

The difference between “ gross negligence ” and “gross misconduct,” 
is distinctly drawn in Milwaukee R. R. Co. vs. Ames, 91 N. S., 495. 

“But the want of observance of the care, whether called gross or 
ordinary negligence, did not authorize the jury to visit the company 
with damages beyond the limit of compensation for the injury actually 
inflicted. 

“To do this there must have been some wilful misconduct, or the en- 
tire want of care, which would raise the presumption of a conscious 
indifference to consequences.” 

Judge Pickering was convicted on impeachment for drunkenness 
and profanity while on the bench of his court. 

On the trial of Mr. Justice Chase, Manager Buchanan said: “ I admit 
that if the charge against a judge be merely an illegal decision, or a ques- 
tion of propriety in a civil cause, his error ought to be gross and pal- 
pable, indeed, to justify the inference of a criminal intention, and to 
convict upon an impeachment,” citing the case of Judge Pickering. 

Mr. Blake, in discussing Judge Prescott’s case detines misconduct 
thus : 

‘To misconduct is to misbehave ; to misbehave is to misdemean ; tu 
misdemean is to be guilty of a misdemeanor—nothing more, nothing 
less. The term is technical, signifying a crime ; hence, it follows, as a 
conclusion from these premises that misconduct and misbehavior, in 
the legal interpretation, cannot be anything else.” Johnson’s Trial, Vol. 
2, p 24. 
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All of the various other charges against the senpiantiaia fall under 
this resumé of authority and precedent. 

The statement of them is quite sufficient, under the authorities cited, 
to defeat them, except, possibly, the cases of Martin vs. Aldige, and 
Hill vs. Chicago R. R. Co., which cannot be maintained under the evi- 
dence in the record; ard relator admitted in argument that “ the 
charges in reference to the Hill, Walshe & Woods cases would not 
have been sufficient to remove the respondent.” 

The charges have not been made out, and the demands of the rela- 
tor, in my opinion, should be rejected. 

I therefore dissent from the opinion of the majority of the court. 








No. 9816. 


THe Boarp or Liguripation vs. THE NEW ORLEANS WATERWORKS 
COMPANY. 

In an action for the transfer of stock and the payment of dividends, brought against the 
stockholder in whose name the shares staid, and against the corporation, the latter has 
no interest at stake, and has no right to prosecute an appeal from a judgment rendered 
contradictorily with both parties defendant, in favor of plaintiff, where the real party 
in interest—the stockholder—has net appealed, and the judgment has become final and 


executory. 
In such a case the Court, proprio motu, will dismiss the appeal. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





Henry C. Miller for Plaintiff and Appellee. 
J. R. Beckwith for Defendant and Appellant. 





The opinion of the Court was delivered by 

BeRMuDEz, C. J. This is an action for three thousand shares of the 
capital stock of the Waterworks company, and of the dividends de- 
clared thereon, under allottment of same to the city by the charter of 
the company. 

Both the city and the company were cited and answered. 

The city filed a general denial, while the company urged that the 
board has no authority to claim the stock and dividends, and that the 
same are to be affected to a special trust, etc. 

There was judgment in favor of plaintiff. From this judge the 
city does not appeal. It is brought up for review by the Waterworks 
company only. 

The judgment against the city has become final and executory. 





hat 
cit; 


fer 
his 
it 1 
col 
to 

in 

cit 
rel 


the 
me 
in 

ere 
St 


dis 


Se 


In 
Th 


lo 


ro 









-NEW ORLEANS, FEBRUARY, 1887. 203 





State vs. Wilson. 








In this matter the Waterworks company is a mere stockholder and 
has no interest to attack the correctness of the judgment, where the 
city, to whom the stock and dividend belong, does not. 

Undoubtedly a stock corporation has the right to require the trans- 
fer of its stock to be made by the party in whose name it stands, or by 
his authority. This right it has to protect itself from the injury which 
it might be subjected to, in case the transfer was unwarranted. The 
company, in an action against it for such transfer, would have a right 
to ask that the stockholder be made a party; but this is unnecessary 
in the present case, in which the city and the company were both 
cited and joined issue, and where the judgment was contradictorliy 
rendered. , 

We therefore conclude that the company, under the circumstances,— 
the city, the real party concerned, not having appealed, and the judg- 
ment in favor of plaintiff having become executory,—has no interest 
in the controversy, and that, by making the transfer and payment de- 
creed by the judgment appealed from, the company is fully protected. 
State ex rel. Plaisent vs. Railroad Company, 38 Ann. 312. 

It is therefore ordered, proprio motu, that the appeal in this case be 
dismissed at appellant’s cost. 


























No. 9812. 
THE STATE OF LOUISIANA vs. HENRY WILSON. 







Sections 790 and 791 R. S. are designed to punish a generic offense—shooting with a dan- 
gerous weapon, with intent to commit murder, and they detine its grades 

In certain circumstances death is the penalty ; in others hard labor is inflicted. 

The sections may be regarded as one law justifying a verdict under either. 


A PPEAL from the Ninth District Court, parish of Concordia. 
; Young, J. 













M. J. Cunningham, Attorney General, and Hugh Tullis, District At- 
torney, for the State, Appellee : 






1. When the crime prohibited by one statute is greater in degree and includes the crime 
punished by the other statute, the greater crime denounced in a single count necessarily 
embraces the prosecution of the lesser crime, for which, therefore, the accused may 
be convicted under the count. 35 Ann. 734; 6 Ann. 286. 

The verdict, being ‘‘the finding of lay people,” need not be framed under the strict 
rules of pleading, or after any technical form. Any words which convey the idea to the 
common understanding will be adequate. And all fair intendments will be made to 








we 
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supportit, * * * * * * if it sufficiently finds anything, whether for or against 
the defendant. 1 Bish. Crim. Pro. Section 1005. 


G. F. Bowles and Elam & Luce, for Defendant and Appellant. 

The opinion of the Court was delivered by 

BERMUDEZ, C.J. On the indictment presented in this case, the jury 
returned the following verdict : 

“We, the jury, find the accused, Henry Wilson, guilty of shooting 
Chas. Zerkosky with a pistol, with intent to kill and murder.” 

The district judge sentenced the accused to ten years at hard labor. 

From the verdict and sentence the defendant appeals. 

The Record contains several bills of exceptions and a motion in ar- 
rest of judgment. . 

The bills are to the charge of the court and to the refusal of the 
district judge to give certain special charges. They all rest on the 
assumption that the defendant could not be convicted of a crime 
lesser than that charged in the indictment, a theory which the trial 
judge would not accept. 

Sections 790 and 791 of the Revised Statutes are to be considered 
under the issues presented. 

Section 790 reads as follows: 

“If any person lying in wait, or in the perpetration, or attempt to 
perpetrate any arson, rape, robbery, or burglary, shall shoot, stab or 
thrust any person with a dangerous weapon, with intent to commit the 
crime of murder, he shall, on conviction thereof, be punished with 
death.” 

Sec. 791 provides, that: ‘‘ Whoever shall shoot, stab or thrust any 
person with a dangerous weapon, with intent to commit murder under 
any other circumstances than those mentioned in the preceding sec- 
tion, shall, on conviction, suffer imprisonment at hard labor, or other- 
wise, for not less than one nor more than twenty-one years.” 

Those two sections, for a proper understanding, have to be consid- 
ered together, as it is impossible to ascertain under what cireum- 
stances a conviction under Sec. 791 can take place without consulting 
Sec. 790, which, by the reference made to it, by Sec. 791, forms part 
of it. 

Both sections were evidently designed to punish a general offense, 
viz: “‘ Shooting with a dangerous weapon, with intent to commit mur- 
der,” defining its grades. But as the act or offense might be aggra- 
vated, when done by one lying in wait, or in the perpetration, or at- 
tempt to perpetrate, arson, rape, robbery or burglary, the first section 
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provides that on conviction the penalty shall be death; and, as the 
act or offense might be committed under other circumstances, of less 
gravity, the second section provides that, on conviction, the punish- 
ment shall be hard labor only. 

For the purposes of prosecution, the indictment needed not to be 
framed necessarily under the first section to secure conviction under 
the second section: for the same reason that, «en an indictment for 
murder, a verdict of manslaughter can be legally found and returned. 

The two sections may be treated as one and the same law, justify - 
ing a verdict under either the first or the second section, the moment 
that the jury find a state of facts under either. 

Similar views have been entertained in germane cases. State vs. Gre- 
gory, 33 Ann. 738; State vs. Frances, 38 Ann. 387. What was said in 
the Scott case, 38 Ann. 387, on the question of form.of the indictment 
there does not in the least militate against the ruling now alluded to 
in the Frances case. 

It is true the jury did not find the accused guilty as charged, which, 
had they done so, would have warranted the infliction of death. From 
the fact, however, that they omitted those words, or a statement of 
facts found by them, it is inferable that they negatived the cireum- 
stances constituting an offense under section 790, and that they found 
the accused guilty under the second section. 

Such was the construction put by the district judge, who instead of 
sentencing the defendant to death, merely condemned him to hard 
labor for a medium term, of which he here complains with littie grace, 
State vs. Stouderman, 6 Ann. 286; State vs. Green, 37 Ann. 382; 30 
Ann. 318, 116, 215, 1173; 28 Ann. 434; 40 N. Y. 1, 348; Bishop Cr. L. 
7 ed., vol. 1, see. 794; Tb. vol. 1, see. 1005; Wharton, Cr. L. 384. 

The reeord does not show that any illegal evidence was received. 


These views are a sufticient answer to the motion in arrest, which 
charges that the accused was found guilty of no crime ander the laws 
of Louisiana; that the verdict was not responsive to the indictment 
or the charge of the court; that it does not set forth the facts and 
clements constituting the crime for which they find. 

As to the objection that the verdict does not find that the shooting 
was done with a dangerous weapon, it suffices to remark that it says 
that the shooting was done with a pistol, and that a pistol eo nomine is 
declared by law to be a dangerous weapon. Sec. 932 R.S. See, also, 
State vs. Jackson, 37 Ann. 467. 


Judgment affirmed. 
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No. 9798. 


SHATTUCK & HOFFMAN Vs. City OF NEW ORLEANS ET AL. 


The tax payer, before bringing suit for the reduction or correction of an assessment, must, 
as a condition precedent, make the preliminary opposition thereto and application for 
redress, provided for by law. 


Tae from the Civil District Court for the Parish of Orleans. 

a Rightor, J. 
W.F. & D. OC. Mellen for Plaintiffs and Appellees : 
A lumping assessment, including ‘‘ money loaned on interest, all credits and all bills re- 
ceivable for money loaned or advanced ’’—$175,000—-does not enable the tax collector to 
ascertain the tax due on any class or article of property, and is void. Thibodaux vs. 
Keller, 29 Ann. 510; Clinton and P. H. R. R. vs. Collector, 30 Ann. 626; Desty on Tax- 
ation, Vol. 1, pp. 564 and 565; San Francisco vs. Mackay, 21 Fed. R. 539; Constitution, 
12879, Art. 210; Act 96, 1882. 
Under the State Constitution of 1879, and the various acts of the legislature passed 
since that Constitution went into effect, neither the assessment of taxes nor the filing of 
the tax rolls in the mortgage office, affects the property of the tax payer who is assessed, 
with a general lien or privilege or legal mortgage. Each piece of property is liable for 
the tax assessed on it and no other. Const., Arts, 210 and 218; Act 107, 1884; Act 96, 1882, 
secs. 32, 33, 34. 
A general privilege or legal mortgage affecting all the property of the tax paver as- 
sessed would be a vain thing, for a suit to enforce such privilege or mortgage could not 
be maintained. The right of seizure and sale is expressly timited to the assessed prop- 
erty for the amount of tax assessed thereon. Const., Arts. 210 and 218 ; 35 Ann. 301; Ib. 
329; 36 Ann. 812; Act 96, 1882, secs. 40, 41, 42, 44, 45, 46, 47, 48. 
Only such property can be seized and sold for taxes assessed upon it as has been as- 
sessed in such manner that it can be identified by the owner, by the tax collector, and 
by the purchaser. Act 96, 1882, secs. 6, 12, 13, 14, 18, 21, 24, 25, 26, 27, 34, 35, 41, 43, 44 
45, 46, 47, 48. 
A tax on moneys loaned on interest, is incapable of being enforced. ‘‘ Moneys loaned 
on interest’ cannot be identified or seized and sold. 
A tax on “all credits and all bills receivable for money loaned or advanced," cannot be 
enforced. It is possible to identify a particular bill when properly described in the as- 
sessment; but the general designation ‘‘ bills receivable” in an assessment is an insutti- 
cient description, and mearingless. 
Bills receivable, whether properly described or not, are transitory things. They may be 
paid and surrendered after assessment and before the time for the collection of the tax 
arrives. The collector cannot, as to such property collect the taxes in the manner 
pointed out by the Constitution. 
The Constitution, Art. 210, in providing: 1ist., that taxes should be collected without 
suit; 2d., that they should be collected by advertisement and sale; 3d., that the adver- 
tisement and sale should be confined to the property on which the taxes are due; 4th.. 
that the collectcr should sel] such portion of the property assessed as the debtor should 
point out; 5th., and that if the debtor should fail to point out sufficient property. the 
collector should forthwith sell the least quantity of property which any bidder will buy 
for the amount of the taxes, interests and costs; has excluded from taxation all prop- 
erty on which the taxes assessed cannot be collected by seizure and sale. 
Under the Constitution and laws of this State, the Bureau of Assessments is the comple’ 

' ment of the Bureau of Collection, and there is no authority in the General Assembly to 
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require that the assessors shall do the vain thing of listing and assessing ‘‘ moneys 
loaned on interest, and all credits and bills receivable for money loaned or advanced,” 
since the Constitution permits of no legislative provision for the collection of taxes as- 
sessed thereon. 

. A suit to anni] an assessment on the ground of its unconstitutionality or illegality is 
different from a suit to revise or correct an assessment, because of errors in description 
or valuation. The right of action to correct an assessment, conferred by Art. 203 of the 
Constitution, and recognized by sec. 27 of Act No. 96 of 1882, and sec. 9 of Act No. 107 of 
1284, does not depend upon a previous application to the Board of Assessors or the Com- 
mittee of Revision. A fortiori, such application is not a condition precedent to a suit to 
annul an assessment as unconstitutional or illegal. Act 107, 1884, sec. 9; Act 96, 1882. 
sec. 27; Act 77. 1880, sec. 51; Act 96, 1877, secs. 87, 88 and 89; Gay vs. Board of Asses- 
sors, 34 Ann. pp. 370, 372, 373; Const., Art. 203. 

W. H. Rogers, City Attorney, and B. K. Miller, Assistant City Attor- 
ney, for Defendants and Appellants. 

The opinion of the Court was delivered by 

Watkins, J. Plaintiffs were assessed in 1885 on ‘‘money loaned on in- 
terest, all credits and all bills receivable for money loaned or advanced, 
$175,000,” in value, and they sue for the annulment thereof on the ground 
that the assessment is *‘vague, indefinite and uncertain, and does not suf- 
ficiently describe the property assessed. That it is meaningless and 


confuses property of different kinds, each kind insufficiently described. 
That it shows nothing, no property of any kind, that, under the Con- 
stitution and laws of the State, can be seized and sold by the collector 
of taxes.” 

In the alternative, they pray that, if it be held that said assessment 
is not null, it be reduced to $25,000, for the reason that a proper 
assessment of all the effects of said firm would not have. exceeded 


that sum. 

The State and city affirm the validity of the assessment; and 4ll the 
defendants—including the Board of Assessors—except to plaintiffs’ 
action, because “ it does not appear that the plaintiffs ever applied to 
the Committee of Revision of the City Council for the correction of 
this assessment, antecedent to the institution of this suit. 

This exception seems not to have been passed upon by the judge a 
quo; but, on the merits, he annulled the assessment, and from this 
judgment the defendants have appealed. 

I 

The exception must be first disposed of. 

Section 27, of Act 96 of 1882, provides: “ That all taxpayers shall 
have the right to appear before the Board of Assessors in the parish 
of Orleans, during the sessions of said board, and be heard concerning 
the description of the property listed and the valuations of the same 
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as assessed, and they shall have the right of testing the correctness of 
their assessments before the courts of justice, in any procedure which 
the Constitution and laws may permit, but the action to test such cor- 
rectness shall be instituted on or before the tirst day of November of 
the years in which the assessment is made.” 

That law was amended by Section 9 of Act 107 of 1824, so as to read 
as follows, viz: ‘‘ That all taxpayers shall have the right to appear 
before a standing committee on assessment of the City Council of New 
Orleans, as provided in the aforesaid act, during the sessions of said 
hoard, and be heard concerning the description of the property 
listed and the valuation of same, as assessed, and they shall have the 
right of testing the correctness of their assessments before the courts 
of justice in any procedure which the Constitution and laws may per- 
mit, but the action to test such correctness shall be on or before the 
Ist day in November of the year in which the assessment is made. 
Said committee shall determine upon said application and report their 
action at once to the City Council for its approval or rejection, and 
such decision of the Council shall be final, unless set aside, in accord- 
ance with Article 203 of the Constitution.” 

In City of New Orleans vs. Canal and Banking Company, 32 Ann. 
157, the Court construed the provisions of Act 96, of the extra session 
of 1877, which are quite similar to those above quoted, and said: ‘“‘As 
regards the methods adopted by the assessors to ascertain the value to 
be taxed, we think that the objection, even if well founded, comes too 
late. After assessments have been made, the law directs the rolls 
to be exposed and advertised for thirty days, and requires all persons 
objecting thereto to come forward and claim correctness. Ample op- 
portunity and efficient means are provided to enable the taxpayer to 
have all errors corrected. If he does not urge his objections within 
the time allowed, he is thereafter precluded.” 

That act permitted any taxpayer who conceived himself aggrieved 
by an assessment, to make an appeal in writing to the assessor, within 
thirty days after same had been filed and advertised, ‘“ stating particu- 
larly the correction desired ;” and made it the duty of the assessor to 
‘proceed to hear and adjudge his case.” It gives to the taxpayer the 
right of appeal to the courts on his taking an oath ‘that gross injus- 
tice has been done him.” Sections 5, 15 and 29 Act 96 extra session 
of 1877. 

In Gay vs. Board of Assessors, 34 Ann. 370, the Court had under con- 
sideration the provisions of Article 51 of Act 77 of 1880, which are ident- 
ical with those of Section 27 of Act 96 of 1882, above quoted, with the 
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exception of the limitation of time within which the action should be 
brought, which, in the former, was “ prior to the day of tax sale, as 
advertised, and not afterward.” 

The Court said of the Act of 1877: “ The complaint to the board 
and a resort to arbitration were conditions precedent to the appeal to 
the courts.” 

There was no like phraseology employed in either the law of 1880 
or 1882; but in that of 1884 it was expressly provided that the stand- 
ing committee on assessment, shall determine, upon the application of 
the taxpayers,” and report “ their action at once to the City Council, 
for its approval or rejection; and such decision of the City Council 
shall be final, unless set aside, in accordance with Article 203 of the 
Constitution.” 

This we consider as a condition precedent to the taxpayer's right of 
action to test the correctness of an assessment betore the courts, and 
its non-observance is fatal to the plaintiff’s action. 

Il 

But plaintiff's counsel argue that this is not a case to test the cor- 
rectness of an assessment, the constitutionality or legality of which 
are otherwise admitted; but one to annul, to declare void the whole 
assessment. It says: ‘“‘ The right to institute it was not conferred by 
the tax laws of 1882 and 1884. It existed independent of those laws, 
under the general jurisprudence of the State.” 

Again: ‘ Besides Art. 203 of the Constitution gives to the taxpayer 
the right of testing the correctness of their assessments before the 
courts of justice. It is an absolute and unconditional right, and the 
legislature cannot take it away.” 

This argument is fully answered by the statute of 1884, which has 
placed an intepretation on that article. It clearly states that the report 
of the standing committee shall be tinal, unless set aside in accordance 
with Art. 203. 

The right of the taxpayer to appear before the standing committee, 
and be heard concerning the description of the property listed and the 
valuation of the same as assessed, an‘ the report of the standing com- 
mittee on assessment of the City Council, are proceedings preparatory 
and prerequisite to the taxpayer’s right of action to test the correct- 
ness of the assessment in the courts of justice. This was certainly a 
wise precaution taken by the legislature to prevent unnecessary and 
vexatious embarrassment and delay in the collection of the revenues. 
We think the revenue laws must be consulted in determination of 
plaintiffs’ right and cause of action. They afford the taxpayer ample 

14 
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justice. We cannot assume that'the committee on assessment would 
not or could not have afforded plaintiffs ample and speedy relief—if 
indeed they were entitled to any, and if they had not, they could then 
readily have applied to the courts of justice for relief. 

Conceding all that plaintiffs urge against their assessment, for the 
purpose of argument, we can see no reason why the committee did not 
have ample authority under the statute to correct any errors shown to 
have existed in the description of the property listed, and the valua- 
tion of same as assessed ; and that is the substance of their demands. 

The case of Adler, Goldman & Co. vs. Board of Assessors, 37 Ann. 
507, is conclusive against the plaintiffs as to the character of their 
action. 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be annulled, avoided and reversed, and proceedings to 
render such judgment as should have been rendered by the judge a quo, 
it is ordered, adjudged and decreed, that the exception taken by de- 
fendants be sustained and plaintiffs’ suit dismissed, and all costs of 
both courts be taxed against them. 

Rehearing refused. 





No. 9869. 
JEAN M. LEVET vs. ANTOINETTE AND CHARLES LAPEYROLLERIE. 


The servitude of drain through a canal is continuous and apparent and may be acquired by 
possession of ten years. 

When such a servitude is established in favor of an estate owned by 2 partnership over a 
contiguous estate belonging to one member of the partnership, the possession by the 
firm for ten yeurs will sustain the ownership. 

In absence of any stipulation to that effect, such right will be presumed to be a real servi- 
tude. 5 


PPEAL from the Twenty-sixth District Court for the Parish of 
St. John the Baptist. Rost, J. 


T. J. Semmes & Legendre for Plaintiff and Appellee: 


Servitudes are divided into two classes: personal and real. C.C. 646. 

A personal servitude is one established for the benefit of a person, such as usufruct, use, 
habitation and antichresis. 

A real servitude is one established on an estate for the benefit of another estate. 

Examples: right of drainage, right of pasturage, right of watering. ©. C. 721. 

Servitudes are continuous or discontinuous, apparent or non-apparent. 

A servitude of drainage is continuous and apparent. C. C, 727, 728, 

It can be acquired by ten years’ prescription. ©, C. 765; 34 Ann. 568; 33 Ann. 797; 7 La. 55. 

Prescription attaches to a right the moment it can be exercised. Hence, in matters of real 





NEW ORLEANS, FEBRUARY, 1887. 


Levet vs. Lapeyrollerie. 


servitude (drainage), it begins to run from the time that the right is exercised, and from 
the time that the works necessary for the exercise of it are constructed. C. N. 642, 
Marcade, p. 561; Demolombe, vol. xii, pp. 268, 269; Aubry & Ran, p. 80; Zacharie. p. 
79; Toullier, vol. iii, p. 479, § 479; Laurent vol. vii, p. 286; Hennen, vol. ii, p. 1227. 

A partner may establish on his individual property a real servitude in favor of an estate 
belonging to a partnership of which he isa member. In such a case the respective es- 
tates are held by different owners, the partnership being distinct from the members 
composing it. Aubry & Rau, p. 63; Demolombe XII, § 696; Zacharia, Vol. III, p. 63, 
§ 47; 16 Amn. 275. 

In cases of doubt. the court is to decide iu favor of the real servitude. Dalloz, Servitude, 
No 28. 

‘The destination made by the owner is equivalent to title with respect to continuous, appa- 
rent servitude. C, C. 649; 6 R. 16; 1 Ann. 407; 3 Ann. 166. 

If the owner of two estates between which there exists an apparent sign of servitude sell 
one of the estates, and if the deed of sale be silent respecting the servitude, the same 
shall continue to exist in favor of the estate which has been sold. 35 Ann. 469; 29 Ann. 
633; 5 Ann. 590; 5R.16; 16 Ann. 275; 12 Ann 108; Marcade, p. 642; Aubry & Rau.p. 86. 

A right of servitude is indivisible by its nature and is inseparable from the estate to which 
it belongs. C.C. 656-657. 

Warranty is implied in partitions of property between co-owners, in the same manner and 
to the same extent as between co-heirs. C. C. 1290, 1384 to 1397 

He who receives part of the proceeds of a sale, ratifies it and is estopped from questioning 
the title of the purchaser. 32 Ann. 121; 

He who, by his words or conduct, causes another to believe in the existence of a certain 
state of things, on the faith of which the latter has acted, is estopped from averring a 
different state of things. 4 Ann 293; 5 Ann. 366; 6 Ann. 274; 30 Ann. 30. 


J. D. Augustin, L. DePoorter and G. Leche for Defendants and Ap- 


pellants: 

Possession nomine pruprio is of the essence of the possessory action. 32 Aun. 192, Dooley 
vs. Gibson; see also 2 Ann. 749; 4 Ann. 525; C. C. 3441, 3510. 3511, 8514 

Prescription (if applicable at all here which is denied) is governed by the same rule as to 
the possession necessary, to initiate its starting point. R. C. C. 3478, 3479, 3489, 3490; 
see ulso as to title and requisites for prescription. 12 Ann. 730; 12 M. 17; 5 Ann. 594; 
6 Ann. 683. 

One who holds as agent cannot prescribe. 50 Ann. 80s. 

A possessor by a precarious title cannot, by selling and buying back the property, acquire a 
title as a basis for prescription. 10 Ann. 580 

A partner is only the agent of the partnership for purposes of administration of its affairs 
and property. C. C. 2870. 

In actions of partitions involving a settlement of claims and accounts, no prescription is 
applicable except that which is a bar to the partition. 16 Ann 170, Chapman vs. Wood- 
ward; 14 Ann. 740. 

The same rules of partitions, and the same as to the obligations of the partners infer sese. 
apply as in cases of successions. C. C. 2890. 

If the use only of specified property has been brought into the partnership, and that prop- 
erty is such of a nature that it may be used and enjoyed withous destroyiog it, the own- 
ership remains in the partner who brought it in and is at his risk. C.C 2863; see also 
on partnership, C. C. 2808, 2801; 22 Ann. 503; 3 R. 488; 3 Ann. 319. 

Statutes of prescription and limitation cannot be extended from one action to another, nor 
te analogous cases beyond the strict letter of the law. 15 Ann. 143, Garland vs. Scott. 

In the absence of a title, ard exclusive adverse individual possession thereunder, plaintiff 
could only prescribe by thirty years, for a continuous apparent servitude, the others 
beivg imprescriptible. C.C. 3504; Troplong de la Prescription, Vol I, sec. 408, p. 519: 
Ib. Vol. IT, sec. 556. p. 439; Toullier 3. par 61 ¢f xeq.; Servitudes, pars. 356, 373, 443, 45s. 
150, 461. 

A use for the benefit of a partnership, through the estate of an individual partner, cannot 
be presumed to have been intended by the partner us being a diamemberment of a real 











212 SUPREME COURT OF LOUISIANA. 








 Levet vs. Lapeyrollerie. 








nature in favor of the partnership estate itself, said use lapsing with the closing and 
end of the partnership. C. (. 647, 648, 753, 768. 

A service is not a servitude; and a servitude may be personal as a service, even if the es- 
tate belonging to the person be benefited in some way by the service; the real charac- 
ter of the service cannot be presumed, and cannot be created by lapse of time unless 
the estates belong to distinct persons, and an adverse, uninterrupted, exclusive, public 
possession can be predicated. Above authorities and R. C. C. 640; C. C. 3483, 3489. 
3490, 3514 

Prescription is not favored, but is strictissimi juris, like homestead laws and never supplied 
This is elementary. 

At any rate, the restoration of the natural drainage of tract C by Mr. Edrington opening 
the dam and leaving it so for over two months, was an interruption of the prescription 
of the cross drainage, if any such could ever have been either intended, contemplated or 
imagined. 27 Ann. 250. 

The essence of the partnership bond is good faith and honesty like in marriage: and the 
attempt to convert into a prescriptive title, after the death of a partner, a service 
granted previously to the firm, is in bad faith and should be discouraged. 

A natural servitude by the situation of the estates in the peculiar position of the alluvial 
lands of Louisiana especially, need not be by title nor prescription, of course ; but arti- 
ficial servitudes of a real and perpetual nature must be by contract; or may be by pre 
scription in case of continuous, apparent servitudes, if the possession be adverse, exclu 
sive, notorious, public and uninterrupted, during the period expressly tixed by law. ©. 
C. 471, 2440, 2275; 32 Ann. 839, Bailey vs. Ward. 


The opinion of the Court was delivered by 
FENNER, J. This case involves the claim to a servitude of drain, 
and the following diagram exposes the situation of the estates con- 
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The facts are as follows: 
In 1866 the partnership of Levet & Lapeyrollerie acquired the tract 
A. In 1867 the same partnership acquired the tract C. 
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In the same year J. M. Lapeyrollerie, a member of said partnership, 
became the individual owner of the tract B. 

The natural drainage of tract C was to the rear, but the owners 
of the rear lands having obstructed the same, in 1871 the partner- 
ship of Levet & Lapeyrollerie, with the consent of Lapeyrollerie, dug 
the canal indicated in the diagram, running from the tract C across 
tract B, and emptying into a canal in tract A. which conducted its 
waters to the rear. 

From that date the waters from tract C have enjoyed uninterrupted 
outlet through this canal. 

In 1883 the partnership of Levet & Lapeyrollerie was dissolved by 
the death of the latter. 

A judicial partition was effected between the heirs of Lapeyrollerie 
and the surviving partner, Levet, which was made by sale of the 
common property, and the tracts A and C were adjudicated to Levet, 
to whom the said tracts were duly transferred, ‘with all the rights, 
ways, privileges, improvements and appurtenances thereunto belong- 
ing. 

In 1884 the heirs of Lapeyrollerie, owning tract B, attempted to close 
the canal, when the present plaintiff, claiming a servitude of drain in 
favor of tract C, through said canal, acquired by a possession of ten 
years, brought the present suit for a perpetual injunction, restraining 
defendants from any acts interfering with it. 


The servitude claimed is a real servitude. C. C. 646, 714. It is con- 
tinuous. C.C. 727. It is apparent. C. C. 728. 

The Code provides that ‘ continuous and apparent servitudes may 
be acquired by title or by a possession of ten years.” C,. C. 765. 

There is no dispute that the servitude here has been possessed or 
enjoyed for more than ten years, without interruption. 


The defendants contend, however, that the owner of tract C cannot 
claim the benefit of such possession, because, up to the death of La- 
peyrollerie, said owner was partnership, of which their said ancestor 
wasa member. The proposition has no support in reason or author- 
ity. The partnership was a distinct entity entirely separate from the 
individual members, capable of acquiring such a servitude by title 
from the member Lapeyrollerie, and equally capable of acquiring it 
by possession for the requisite length of time. 

It is next claimed that the right of drain here involved is not a real 
servitude properly so-called, but a mere personal right established in 
favor of the partnership, and expiring with it, under C, C. 758, 
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This contention cannot be sustained under the plain language of the 
Code, Arts. 754, 755, 756, 757. 

Where a servitude is acquired by title, the act stipulating it may 
validly declare whether it is in favor of the estate or only in favor of 
the owner, and such stipulation will receive full effect. But Art. 755 
says that in case of silence of the act, it is to *‘ be considered whether 
the right granted be of real advantage to the estate, or merely of per- 
sonal convenience to the owner.” And Art. 756 provides that “ if the 
right granted be of a nature to assure a real advantage to an estate, it 
is to be presumed that such right is a real servitude, although it may 
not be so styled.” 

Plaintiff is entitled to the full benefit of this presumption in this 
case, where there was no express title, and where the evidence conclu- 
sively shows that the servitude was established for the benefit of tract 
C, and is of such advantage to it that, without it, the tract could not 
be successfully cultivated. 

Defendaut’s pretensions are the less worthy of consideration when 
raised, for the first time, after the partition sale, at which the price 
paid for tract C would have been doubtless reduced had it been 
supposed that its established servitude of drain would be disputed. 
We think the district judge did justice in the case. 

Judgment. affirmed. 





No. 9829. 
THE STATE OF LOUISIANA Vs. GEORGE MORGAN. 


Where the case shows lack of diligence, and where the motion for continuance exhibits no 
reasonable certainty of being able to procure the attendance of the absent witness ata 
future day, the rnling of the court refusing coutinuance will not be disturbed. 

In an indictment charging in a single count both burglary and larceny, verdict for larceny 
alone sustained. 


PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 





M. J. Cunningham, Attorney General, and L. D. Beale, District At- 
torney, for the State, Appellee : 


Due and proper diligence must be shown in order to obtain a continuance on the ground of 
the absence of a witness, and the judge a quo must use his discretion in such cases. 28 
Ann. 46. The ruling of the judge a quo on a motion for continuance in a criminal case 
involves both questions of law and fact, and cannot therefore be examined on appeal, 
becanse the jurisdiction of the appellate court in criminal cases is limited to questions 
of law alone. 23 Ann. 558. 
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The general rule is that two distinct offenses cannot be charged in one count of an indict- 
ment. Bat ‘‘the most prominent exception is to be found in indictments for burglary, 
in which it is correct to charge the defendant with having broken into the house with 
intent to commit a felony, and also with having committed the felony intended.”’ 
Wharton’s Criminal Practice, sec. 244. Same principle recognized in 34 Ann. 48, and 
authorities there quoted. On the same point we refer to 37 Ann. 780, State vs. Nichols. 

One indicted for burglary and larceny may be acquitted of burglary and found guilty of lar- 
ceny. Wharton's Criminal Law, 8th ed. sec. 819. 


H. N. Sherburne and G. W. Buckner for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The defendant moved for a continuance on the ground 
of the absence of a material witness, who, he alleges in his motion, 
had been duly summoned. The name of the witness was Jim Smith, 
and one Jim Smith had been summoned and appeared, but defendant 
said it was not the man he referred to. 

The judge allowed the sheriff to explain his action in the premises. 
He stated that on reception of the subpana for Jim Smith he called on 
defendant for instructions, who told him he did not know his residence, 
but that he was “the Jim Smith who had been in jail in this parish and 
stayed around a woman named Bella Cannon,” and could give no fur- 
ther description or direction. The Jim Smith summoned had been re- 
cently in jail and did stay about Bella Cannon and he had been unable 
to find any other Jim Smith. ° 

Exception was taken to admission of this statement of the sheriff, 
but as it was, in fact, simply a full return of his action on the subpoena, 
the objection has no force. 

The judge refused the continuance on the ground that the case had 
been fixed two weeks in advance, and the subpoena having been issued 
only two days before the trial, there was want of due diligence. ‘This 
reason taken in connection with the absence of any suggestion in the 
motion that defendant knows, or has any means of ascertaining, the 
whereabouts of his witness, is sufficient. 

I. 

The indictment is for burglary and larceny charged in a single count. 
The accused asked the court to charge the jury that it ‘could find a 
verdict of burglary alone ;” but the court charged that they could find 
a verdict for ‘“‘both burglary and larceny, or either.” 

The jury found a verdict for larceny. This is assigned as error 
under an exception to the charge, and also in a motion in arrest. 

We have twice sustained indictments assailed on the ground that 
_ charging burglary and larceny in the same count avoided them for du- 
plieity. State vs. Johnson, 34 Ann. 48; State vs. Nicholls, 37 Ann, 779. 
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But in both of those cases the verdict was for burglary, or for bur- 
. glary and larceny. 

In the last case we suggested that, ‘ had the verdict been for larceny 
alone, a different question might arise.” 

That question is directly presented in this case, and upon it we en- 
counter a direct conflict of authorities. Mr. Wharton holds that, under 
such an indictment, verdict for larceny alone may be sustained. Whar- 
ton Cr. L., §§ 383, 560, 617, 1615. 

Mr. Bishop, while holding that burglary and larceny may be charged 
together in a single count, construes such a charge to be only for a 
single offense, viz: burglary in a particular manner, and holds that it 
can support only a verdict for burglary. Bishop Cr. L. 1062. 

The reason of the matter seems to us to support the principle of 
Wharton; for if the accused may be validly charged in the same 
count with both burglary and larceny, we cannot see why, on simple 
failure to prove the breaking into the house, as for instance, when the 
accused had simply entered the house through an open door, the ac- 
cused should go free, although it might be fully proved that he then 
and there committed the larceny. 

We therefore hold that the judge did not err in his charge to the 
prejudice of defendant. 


Judgment affirmed. 





No. 9880. 
Feitix BourGEoIs vs. EUPHROSINE CHAUVIN. 


The charges of abandonment, defamation and attempt on plaintiff's life. on which the claim 
of separation from bed and board is claimed, are not proved. 

The charge of adultery on which immediate divorce is claimed, is supported by no sufficient 
evidence atter the incident of March, 1884, which was fully condoned by plaintiff. 

Where the conduct of the husband indicates a real intention to have his wife transgress or, 
at least, an intention to allow her to do so undisturbed and unprevented, this consti- 
tutes connivance, and operates as a bar to the suit. 


A PPEAL from the Twentieth District Court, Parish of Lafourche. 
Beattie, J. 


David Todd, for Plaintiff and Appellant: 


A plea of condonation admits the charge of adultery as true. 

The exception of reconciliation shall not avail where the wrong is repeated. C.C. 152-3-4. 

Positive or direct testimony is not neccessary to establish adultery. 16 Ann. 4. 

When three facts combine to show the guilt of defendant. it may be taken as proved : first, 
the criminal intent in defendant; secundly, the same in the alleged particeps criminfs : 
thirdly, the opportunity sought with secrecy and concealment. Bishop, Marriage 
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and Divorce, Sec. 427; Sec. 439: also, p. 347, Sec. 433; Bramwell vs. Bramwell, 3 Hagg 
618, Sth E. E. R. 32. See Phil. on Ev. (Cowan Bill’s Notes) p. 600. 
Knobloch, Moore & Badeauz, for Defendant and Appellee : 

The incident of March, 1884, does not establish. even by presumption, any act of adul- 
tery - 

Even if it did, which is denied, the act was condoned ; plaintiff, although an eye witness 
to that scene, continued to live with his wife in matrimonial relationship for five months 
afterward. SeeC C. 15°, 154; 22 A. 9; 18 A. 643; 10 La. 251; 14 A. 387 Bienvenu vs. 
Buisson. 

Nothing has transpired since March, 1884, which throws the slightest suspicion of infi- 
delity on the wife. 

Every subsequent act or circumstance, although not one can be considered even suspi- 
cious, is fally explained by the wife, and proves her to have been pure and virtuous 
thronghout. 

There was no abandonment by the wife. as alleged iv original petition. The hnsband 
in August, 1884, left his wife. 

Even if the wife had abandoned her husband, no judgment for separation can be en- 
tered, as the abandonment must be shown by the three summons provided for by law. 
See C. C. 145; 8 A. 14; 14 A. 386; 28 A. 194 

No actef impropriety, indiscretion or even suspicion, is sufficient to adudge a wife 
guilty of adultery. See Cooper vs. Cooper, 10 La. 251; Hall vs. Caulwright. 18 A. 414: 
Galen vs. Darby, 36 Ann. 73. 


The opinion of the Court was delivered by 

FENNER, J. The plaintiff brought this suit against his wife, origin- 
ally, for separation from bed and board, on grounds of abandonment, 
defamation, attempting his life and the like. 


This part of the case may as well be dismissed with the statement 
that the evidence fails entirely to support the charges. 


He subsequently filed an amended petition in which he claimed an 
absolute divorce on the charge of adultery against his wife. 


The testimony exhibits facts not creditable to either party and as 
discreditable to plaintiff as to defendant. 


In March, 1884, plaintiff, with two other spies procured by himself, 
were witnesses, through an opening in the window, of a scene between 
defendant and one Boudro, the salacious details of which need not be 
mentioned but from which the worst inferences might be drawn. 


He had the patience not to disturb this scene which lasted several 
hours, but suffered the parties, without interference, to pass and re- 
main some time out of his view, from which fact he deduces the com- 
mission of the act of adultery. 

Notwithstanding this, he condoned the offense and continued to live 
with his wife until August following, when he left her and she re- 
turned to her father’s home. 
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He was equally forgiving to Boudro with whom he continued to 
speak and even to take friendly drinks. 

It is needless to say that this offense was fully condoned and can 
only figure as adjuvatory of subsequent causes of complaint. 

We find in the record no proof of any subsequent adultery, and no 
evidence from which such guilt can be legitimately inferred. 

It is true that defendant and Boudro continued to speak and to asso- 
ciate publicly with each other; but this is explained and excused by 
two facts: Ist., the example of her husband ; 2d., the fact that Boudro 
was engaged to be married to defendant’s sister. 

One note is also shown to have passed from defendant to Boudro, 
but it was enclosed in an envelope with a note from her sister to him, 
and its innocent purport is fully established. 

There is no evidence of their ever having been alone together except 
on a single occasion, which is supported only by the evidence of a 
single witness, who is contradicted by others. 

We quote the comments of the judge a quo on this witness and his 
testimony: “An attempt was made to show clandestine meeting at 
night. One of these meetings is proved by the witness Albert Toups 
to have taken place in the fall of 1884. He testifies that he crawled 
upon his ‘all fours’ for some distance of a moonless night, and through 
the crevices of a fence, saw two people, the defendant and Boudro, 
together and heard her call him back. The testimony of this witness 
is stronger in innuendo than in assertion, and I think he so intended it. 

“1 disbelieve his testimony. 

‘*T disbelieve it because of his manner in giving it and of his ad- 
mitted part of a spy employed to procure the testimony; and at the 
request of counsel for both sides, I went to the locus in quo accompanied 
by them, and from what I saw on a moonless night, I do not believe he 
could have seen what he says he did see.” 


The judge had better opportunity of determining the credibility of 


this witness than we have, and we feel bound to accept his conclusion. 
With this testimony blotted out, plaintiff’s case has not ‘‘a leg to 
stand on.” 
There are other features of plaintiff’s conduct referred to in the evi- 
dence which deprive him of the least claim to consideration. 


This evidence need not be detailed; but taken in connection with 
his conduct on the occasion above referred to in March,’ 1884, it 
strongly indicates an intention to have his wife transgress, or at least 
an intention to allow her to do so undisturbed and unprevented, which 
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amounts to connivance and operates as a bar to the suit. Cairns vs. 
Cairns, 109 Mass. 408; Morrison vs. Morrison, 136 ed. 310; Bishop on 
Marriage and Divorce, passim. See authorities collected in American 
Law Register, Feb’y. No. of 1886, p. 98 et seq. 

Judgment affirmed. 


DISSENTING OPINION. 

Topp, J. I think the evidence in the record fully sustains the charge 
upon which this action is founded, and I find no ground appearing in 
the record for impugning the veracity of the witnesses who testified 
in support of the charge. 

I therefore dissent from the opinion and decree rendered. 





No. 9837. 
The STATE OF LOUISIANA vs. RicHARD J. EstToup. 


A declaration made by a wounded man, who subsequently died from his wound, ten min- 
utes after the wound was inflicted, and seventy yards from the place where the fight 
ocenrred, charging that the accused had shot him, is no part of the res gestae, and is, 


therefore, not admissible in evidence against the accused on trial. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
l \ Roman, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District At- 
toiney, for the State, Appellee : 


1. Any statement which is the natural or inseperable concomitant of the principal fact in 
controversy, is not within the meaning of hearsay, but is an original and independent 
fact, admissible in proof of the issue. 1 Grenl. on Ev. Secs. 99, 100. 

Where the probative force of the statement offered as part of the res gestae rests not on the 
credit of its maker but on the cogent influence of the circumstances under whith it was 
uttered, it becomes original evidence. Best's Prin. of Ev. Sec. 492, N. 1; Id. p. 470, 
note (é). : 

2. These declarations are admissible if, 1st, they so limit, explain or characterize the fact 
in issue as in a just sense to be part of it, and necessary to its complete understanding; 
and, 2d, if such declarations be contemporaneous with the fact to which they relate. 
Best’s Prin. of Ev. p. 469, notes; 1 Greenl. Ev. 14th ed., Sec. 108; Starkie on Ev. 9 Am. 
ed. p. 87; 1 Bishop Crim. Law Secs. 1085, 1086 ; Whart. Ev. Secs. 262, 263. 

3. While it is universally conceded that these declarations are competent evidence if cen- 
temporaneous with the facts to which they relate, yet great and irreconcilable differ- 
ences exist as to the trye construction of the term ‘‘ contemporaneous.” In some juris- 
dictions it is limited to its strictest sense of being concurrent in time. To this category 
belong the decisions relied on by appellant, which are reviewed and their inapplicability 
shown. 


4. But the current of decisions, both in this country and in England, is to admit the de- 


clarations if they are so connected with the main fact as to qualify, characterize or ex- 
plain it, although not strictly contemporaneous with it. In the leading case of Insur- 
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ance Co vs. Mosley. 8 Wall. (U. 8.) 397, the declarations were uttered some minutes 
after the facts which they characterized had occurred. In Com. vs. McPike. 3 Cash. 
(Mass.) 181, subsequent declarations were also admitted. In State vs. Molisse, 38 Ann. 
382, the declaration of deceased, made ten minutes after he was fatally shot, was ruled 
to be admissible as part of the res gestae. And in accord with these decisions are Best's 
Prin. of Ev. 469, 1; Starkie on Ev. p. 87; 1 Greenl. on Ev. Sec. 110; i Bish. Crim, 
Proc. Secs. 1085, 1086; 1 Taylor's Ev. Sec. 588; 12 B. 51, p. 60; 9 Bing. 349: 2’Bing. 
104; 6C. and P. 325; Skin. 402; 6 East's R. 193; Cox’s Cr. Lw. Ca. 477: 57 Mo. 93; 5 
W. V. 510; 2 Allen ( Mass.) 136 ; 4 Tex. App. 202: 2 Dill. C. C. 154; 1 Wall. (U. 8S.) 
637; 35 Cal. 49; 55 Pa. St. 402; 1 How. (U. S.) 219; 47 Mo. 239; 25 Gratt. (Va.) 921; 
Id. 943; 32 Ga. 672. 

5. Upon the trial judge, who heard all the witnesses testify, devolved the duty of deter- 
mining the relation of the declaration to the litigated act. 1 Greenl. Ev. Sec. 108; 
State vs. Molisse, 38 Ann. 382. In the exercise of a sound discretion that officer has de- 
vided that under all the circumstances of the case the statement was ‘‘ unconsciously as- 
sociated with ard related to the homicidal act. even though separated from it by a short 
time.” 

This judgment should not be disturbed. 


W. L. Evans, for Defendant and Appellant : 


In all cases where the question arises, whether declarations made are a part of the res 
gestae or not, it is well settled that the facts of each case stand alone and must speak for 
themselves. State vs. Molisse, 38 Ann. : Denton vs. State, 1 Swan Tenn. R. 281. 

Res gestae are events speaking for themselves, through the instinctive words and acts of par- 
ticipants, not the words and acts of participants, when narrating the events.”" Whar. 
Crim. Ev. Sec. 262. 

The principal points of attention are, whether the circumstances and declarations offered 
in proof were contemporaneous with the main fact under consideration, and whether 
they are so connected with it, as obviously to constitute one transaction. 1 Green]. on 


Ev. 14th Ed., Sec. 108 and note; 1 Taylor on Ev. Sec. 525; State vs. Carlton. 48 Vt. © 


642 ; Reg. vs. Bedingfield, 14 Cox, C. C. 342. 

An instance of ,the doctrine of the res gestae rendering admissible declarations of a person 
wounded, is where they relate to his physical or mental feelings, but not as to who in- 
flicted the wound or with what weapon it was infiicted. 2 Bish. Cr. Pro. ’d Ed. Sec. 
626 ; Jones vs. State, 71 Ind. 81; Denton vs. State, 1 Swan Tenn. R. 282. 

The declarations must be so closely connected with the main fact as to be without suspicion 
of afterthought. Hall vs. State, 48 Ga. 609; State vs. Carlton, 48 Vt. 643, 644. 

The declarations, to be part of the res gestae, must have been made at a time and place, and 
under circumstances which preclude the hypothesis of concoction or premeditation. 
Whar. Crim. Ev. Sec. 263. 

‘The test is, were the declarations the facts talking through the party or the party’s talk 
about the fact. Instinctiveness is the requisite.". Whar. Cr. Ev. Sec. 691. 

‘The rule before us, however, does not permit the introduction, ander the guise of res 
gestae, of a narrative of past events, made after the events are closed by either the 
injured party or by bystanders.” Whar. Crim. Ev. 264; State vs. Melton, 37 Ann. 
78; State vs. Williams, 34 Ann. 961. 

‘‘An act cannot be varied or explained, either by a declaration, which amounts to no more 
than a mere narration of a past occurrence, by an isolated conversation held or an iso- 
lated act done.” 1 Taylor on Ev. Sec, 527. 

In the instant case, the declarations admitted in evidence (against the objection of the 
prisoner) were made after the transaction was at an end, after the parties had separated, 
after the declarant had been in company with a person other than the witness, after the 
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declarant had gone sixty or seventy yards from the place where the event, which re- 
sulted in his death, occurred, and after the lapse of about ten minutes. They con- 
tained nothing but the words of one of the participants when narrating what had be- 
come a pastevent. R. pp 28, 29. 





The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a sentence of fifteen years’ 
imprisonment at hard labor, being charged with murder and con- 
vieted of manslaughter. 

The only question presented for our determination relates to the rul- 
ing of the trial judge in admitting in evidence a certain statement of 
the deceased, made a few minutes after receiviag the wound of which 
he died. 

To understand it fully we reproduce the bill of exceptions taken by 
the counsel of the accused to the admission of the evidence : 

“Be it remembered, that, on the trial hereof, one Thomas Herlihy, a 
witness for the State, being examined by the assistant district attor- 
ney, after testifying that he heard four shots tired at the corner of Clio 
and Howard streets, and that in about ten minutes after he was called 
out of the house, where he was, by some one, who said to him that his 
brother was shot, that when he went out he found his brother, John 
Herlihy, sitting on the steps of the house on Howard street, about 60 
or 70 yards from the corner of Clio street. The-witness was about to 
say what his brother, John Herlihy, (the deceased) said to him at that 
time. The defendant objected on the ground that what John Herlihy 
said after the shooting was all over and the parties had separated, and 
after John Herlihy had gone away 60 or 70 yards from the place where 
the trouble and shooting occurred, and after he, John Herlihy, had been 
with ove King, his brother-in-law, who was with said John Herlihy on 
the steps when this witness went out as testified to by this witness,was 
not part of t’.e res geste, but hearsay, and not admissible in evidence. 
The court overruled the objection and defendant excepted to said rul- 
ing and reserved this his bill of exceptions. This witness said that his 
brother, John Herlihy, then and there told him, in answer to his ques- 
tion, that Estoup had shot him.” Rec., pp. 28, 29. 

As will be seen this statement was admitted not as a dying declara- 
tion but as part of the res geste. 

In this ruling the trial judge was clearly in error. The weight of 
authority is decidedly against it. This will fully appear by a few ref- 
erences to the authoritative werks on evidence. 

Thus Greenleaf on this point says: ‘ The principal points of atten- 
tion are, whether the circumstances and declarations offered in proof 





| 
| 
i 


ty 
Ht 






















| 





322 SUPREME COURT OF LOUISIANA. 


State vs. Estoup. 


were contemporaneous with the main fact under consideration, and 
whether they were so connected with it as to illustrate its character.” 1 
Greenl. Ev., 14th ed., sec. 108; and in a note, the author says: ‘ De- 
clarations to become part of the res geste, must have been made at the 
time of the act done, which they are supposed to characterize ; and have 
been well calculated to unfold the nature and quality of the facts they 
were intended to explain, and so to harmonize with them as obviously 
to constitute one transaction.” 

Says Taylor: ‘In al! cases the principal points of attention are, 
whether the circumstances and declarations offered in proof were so 
connected with the main fact under consideration, as to illustrate its 
character, to further its object, or to form in conjunction with it one 
continuous transaction.” 1 Taylor on Ev., sec. 525. 

The same author says (sec. 526): “Still, an act cannot be varied, 
qualified or explained either by a declaration, which amounts to no 
more than a mere narrative of a past occurrence, or by an isolated con- 
versation held, or an isolated act done at a later period.’’ 

Bishop says: ‘“‘An instance of the doctrine of res gest, rendering 
admissible declarations by the deceased, is where they relate to his 
physical or mental feelings. Thus his statements, after being wounded, 
explanatory of the injury have been held competent; but not as to who 
inflicted it or with what weapon.” 2 Bish. Cr. Pro., 3d ed., sec. 626; 
Jones vs. State, 71 Ind. 81; Denton vs. State, 1 Swan Tenn. R., 282. 

“The rule before us, (says Wharton) however, does not permit the 
introduction, under the guise of res geste, of a narrative of past events 
made after the events are closed by either the party injured or by by- 
standers.” Whar. Cr. Ev. sec. 264. 

This was the view adopted by this Court in the recent case of the 
State vs. Melton, 37 Aun. 78. In that case certain declarations of the 
defendant were offered in evidence as a part of the res geste, and the 
reasons given by the trial judge for excluding the declarations were 
quoted in the opinion of the court and approved. 

These reasons were as follows, (quoting): ‘‘ Because, it, the declar- 
ation of the defendants, siz or eight minutes after the killing; and after 
they had left the place and gone sixty or eighty yards and then re- 
turned on their way home, or wherever they went; and was no part of 
the res geste, either in point of time or connection with the killing, and 
was evidently not spontaneous, as the defendants had met the same 
witness a few minutes before, twenty-five or thirty yards from the 


gate, as they were leaving, and made no such statement.” 
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l So in the instant case the declaration was made by the deceased ten 

| minutes after the fight ceased, 50 to 70 yaids away from the spot where 

: it occurred, and the deceased at the time was sitting by his brother- "J 
, in-law and in conversation with him and made no such declaration to 
, him, before found by the witness testifying, so far as the record shows, 
and the circumstances clearly exclude it from the conditions and rules 
| that would make it a part of the res geste. 

This view of the matter is fully sustained to the very letter by fre- 
quent adjudications. State vs. Williams, 34 Ann. 961; State vs. Carl- | 
ton, 48 Vt. 643; Hall vs. State, 48 Ga. 609; Jones vs. State, 71 Ind. 81; | 
Denton vs. State, 1 Swan (Tenn. R.) 282. The case of the State vs: | 
Molisse, 38 Ann. —, is referred to as opposed to this view of the sub- 





ject. | 

In that case the question presented in no manner related to any de- 
claration of the deceased, naming the person who committed the of- 
fense, but consisted of an admission made by the accused himself im ; 
mediately after the fight as to his own acts or conduct therein, which 
tended to justify the accused in making the attack and inflicting the 
wound. 

The conclusion reached compels us to remand the case. 

It is therefore ordered, adjudged and decreed that the sentence and 
judgment of the lower court be annulled, avoided and reversed, that 
the verdict of the jury be quashed and the case remanded to the lower 
court to be proceeded with according to law. 


No. 9341. | | 

PRESIDENT AND BOARD OF CHURCH WARDENS OF THE CONGREGATION 

OF THE ROMAN CATHOLIC CHURCH OF THE PARISH OF ASCENSION 
vs. Riagut Rey. N. J. PERCHE, BISHOP, ET AL. 

Under the ex parte showing made by aftidavits by the appellees, that the judgment appealed 
from has been acquiesced in by the appellants, the case is remanded for the purpose of 
adducing proof of that fact. 

A PPEAL from the Twenty-second District Court, Parish of Ascen- 


sion. Duffel, J. 


R. N. Sims and E. N. Pugh for Plaintiffs and Appellees. 
St. M. Bérault for Defendants and Appellants. 


The opinion of the Court was delivered by 
Watkins, J. Plaintiffs and appellees move to dismiss this appeal 
on the ground that the defendants and appellants have acquiesced in 


the judgment. 
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It was signed on the 13th of December, 1884. 

In the opinion of the judge a quo it is stated that plaintiffs claim, in 
their corporate capacity, to represent the Catholic inhabitants of the 
parish of Ascension, who owned, long prior to the charter of 1877, the 
property known as the “Church property.” That the Roman Catholic 
Congregation of that parish was incorporated by an act of the legista- 
ture, approved on the 18th of February, 1817, and which was subse- 
quently renewed and finally expired by limitation on March 1, 1881; 
but it was again incorporated by notarial act on the 12th of February, 
1883, and assumed control and administration of the common property. 

They averred the nullity of the action of the then Church Wardens, 
and their transfer by notarial act to the defendants of the administra- 
tion of the church property and its revenues, and enjoined both the 
bishop and his curate from interfering with their administration of said 
property. 

Notwithstanding defendants urged the nullity of the act of ineorpo- 
ration of February 12, 1883, their demand was rejected and the act 
sustained, and the plaintiffs’ right of administration of the Church 
property and its revenues recognized and enforced. 

The appellee’s motion to dismiss contains the following statement of 
facts as establishing appellant's acquiescence in the judgment appealed 
from : 

That on the 9th of February, 1885, an agreement in writing, was en- 
tered into by the Right Rev. F. X. Leray, Bishop, and the Curate of 
the Catholic Church of Ascension, on the one part, and the Board of 
Church Wardens of the Congregation of the Roman Catholic Chureh 
of Ascension—plaintiffs herein—wherein it was agreed that a fixed 
proportion of the revenues of the congregation should be applied to 
the payment of the curate and his assistant, and that the remainder 
of. said revenues shall be under the administration of the said Board of 
Church Wardens, to meet the other expenses of the Church and con- 
gregation; and that said agreement has been faithfully carried out by 
them. 

They further represent that said curate has participated actually 
in the deliberations, and at the meetings of said Board of Church 
Wardens, as organized under their charter of 1883, and with the know]- 
edge and approval of said Bishop. 

That, during the year 1886, the said curate. with the knowledge of 
said bishop, purchased and, with the active co-operation of said Board 
of Church Warden, erected a building for a school for children and a 
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residence for teachers, selected by said curate and said bishop, on the 
lands of said congregation, towards which a considerable sum of money 
was contributed by them. 

And that, on various other grounds and in various enumerated ways, 
the authority of plaintiffs has been fully recognized over said chureh 
property and its revenues by said curate and said bishop. 

Of these averments there is no proof in the record, except the ap- 
pellee’s ex parte affidavit ; but we think the showing made entitles them 
to have the case remanded for the purpose of supplying the proof of 
same. 

It is therefore ordered that this case be and the same is hereby re- 
manded to the court a qua for the purpose of enabling the parties to 
adduce proof on plaintiffs and appellees’ motion to dismiss on the 
ground of acquiescence in the judgment appealed from. 

Cause remanded. 





No. 9860. 


THE STATE EX REL. T. L. Broussarp vs. THE JUDGE OF THE 
TWENTY-FIRST District CouRT. 
An interlocutory decree which admits a reconstructed record to replace a mislaid or de- 


stroyed record, does not belong to the class of orders, the execution of which can cause 
irreparable injury and be arrested by a suspensive appeal 


\ PPLICATION for Mandamus. 


Felix Voorhies and Robert S. Perry for the Relator. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The relator prays that a mandamus issue to com- 
pel the respondent judge to grant a suspensive appeal from an inter- 
locutory order which was made in the course of the suit of Halphen 
vs. Guilbeau and Broussard, a contested election case, and which ad- 
mitted a reconstructed record, to supply one which had been lost, mis- 
laid or destroyed. . 

The order complained of does not belong to that class of decrees, 
the execution of which may cause irreparable injury. It simply de- 
clares that certain papers and documents shall be taken as substitutes 
for similar ones which have disappeared, and without which the suit 
could not be proceeded with. It cannot cause any irreparable wrong, 
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and therefore cannot be susp-nsinely appealed from. If it was erron- 
eously rendered, it can be revised and corrected on appeal from a final 
judgment adverse to relator. 

In the case of Halphen vs. Guilbeau and Broussard, 37 Ann. 711, we 
had occasion to express our views touching the mode of rebuilding or 
replacing the wanted record. 

It is no doubt in furtherance of those views and of the decree in that 
case that steps were taken to reconstruct tie disappeared record, aod 
that the decree now complained of was made. 

If an appeal, suspensive in character, was allowable and granted, 
the whole proceedings would necessarily be stayed, until the final de- 
termination of the question presented by it and the delay consumed in 
the meantime would cause great injury to the plaintiff in the suit, if 
he be entitled to the office. 

The order complained of, not being one which, by its execution can 
cause irremedial wroug, cannot be suspensively appealed from. 

It is therefore ordered that the application for a mandamus be refused 


with costs. 








No. 9630. 
LAMARQUE M. THIBnopEAUX vs. THomAsS. L. WINDER. 


A transcript which is shown bv the clerk’s entry, not to contain all the evidence which had 
been received and considered below, and which does not show that the appellant took 
the necessary steps to secure and bring up a statement of facts, cannot sustain an 
appea!. 

An assignment of errors, which does not assign any error of law, appearing on the face of 
the record. but specities only errors of fact, does not comply-with the requirements of 
the law. 

PPEAL from the Nineteenth District Court, parish of Terrebonne. 

A Allen, J. 


B. C. Elliott, tor Plaintiff and Appellant. 
L. F. Suthon, for Defendant and Appellee : 
Motion TO Dismiss. 
The opinion of the Court was delivered by 
Pocnk, J. Plaintiff appeals from a judgment sustaining a plea of 
prescription to his petitory action, and dismissing the same. Appellee’s 
motion is based ou the alleged deficiency of the transcript, which does 
not contain all the evidence, parol and documentary, which had been 
offered and considered below ; and because it is not shown that appel- 
lant had made any effort, as required by law, to obtain a statement of 
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facts. Both grounds are supported by the record, and the motion to 
dismiss must therefore prevail. 

Appellant’s contention that the omission to bring up the missing 
evidence is not imputable to him, because it was the duty of the ap- 
pellees to have reduced their parol testimony to writing, and to have 
seen to the filing of their documentary evidence, is untenable. 

No law compels a party to cause his testimony to be taken in writ- 
ing; the provision of the law on the subject is simply directory. C. 
P. art. 601. This Court has held: ‘Because one of the parties has 
not caused his oral testimony to be taken down and his written evi- 
dence noted, it does not follow that, in the event of an appeal by his 
adversary, he should be deprived of it and placed at the mercy of his 
opponent. The appellant should in such a case, have a statement of 
facts seasonably made as the law directs.” Morrison vs. Lynch, 36 
Ann. 612 and authorities therein cited. 


In support of his plea plaintiff relies on a document, which he tiled 
in this Court within ten days after the record was brought up and 
which he styles an assignment of errors. But an inspection of the 
document shows that the errors assigned therein are not errors of law 
appearing on the face of the record, but simply errors of fact, or a 
complaint that the plea of prescription was sustained on insufficient 
evidence. Hence the assignment does not come up to the require- 
ments of the law, and it cannot avail the appellant as an assignment 
of errors, or as a supplement to the evidence, which had beeuv consid- 
ered below, or of a statement of facts, prepared in compliance with 
the law. C. P. Art. 897. 

In the absence of proof to the contrary, this Court must presume 
that the judgment of the lower conrt was rendered on legal and suffi- 
cient evidence. The clerk’s certificate shows affirmatively that cer- 
tain designated parol testimony, which had been offered and heard 
below, and that certain documentary evidence, which had been re- 
ceived at the trial, are not included in the transcript, and it is ele- 
mentary that such a condition of things fully justifies the conclusion 
that the defense was sustained by due and necessary proof. Fowler 
vs. Smith, 1 Rob. 448; Landry vs. Jefferson College, 7. Rob. 179; Huft- 
ner vs. Hesse et al., 26 Ann. 48; New Orleans vs. Labatt, 33 Ann. 107. 

From the foregoing considerations it follows that this appeal is not 
legally or properly before us, and that the fault therefore is already 
imputable to appellant. 


It is, therefore, ordered that the present appeal be dismissed. 
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No. 98383. 
THE STATE OF LOUISIANA Vs. EMILE HARRIS. 


Bills of exceptions attached to the record, but unsigned by the trial judge, will not be no- 
ticed by this Court. 

The fact that the final report of the grand jury was not drawn by a member of that body. 
nor by the District Attorney, but by an attorney at law, called to draft the report, will 
not invalidate an indictment found by the jury, where it does not appear that the attor- 
ney was present at any of their deliberations, or otherwise assisted them in their pro- 
ceedings and findings. 


A PPEAL from the Twenty-sixth District Court, parish of St. Charles. 
Rost, J. 


M. J, Cunningham, Attorney General, Gervais Leche, District Attor- 


ney, Chas. A. Baquie and Jules Reine, for the State, Appellee. 

Jas. D., Augustin, tor Defendant and Appellant. 

The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of murder, and appeals 
fiom a sentence of life imprisonment at hard labor. 

There are a number of bills of exception taken by defendant's 
counsel to the rulings of the judge a quo in the progress of the trial, 
attached to the record; but as they were not signed by the judge, it 
is obvious that we cannot consider them. 

In this court was filed an assignment of errors, which presents the 
sole matter for our consideration. 

They are: 

1. The record shows that the ofticial report of the grand jury was 
offered in evidence, and the same is not in the record. 

It is not in the record because its admission in evidence was refused 
by the trial judge on objection made by the attorney for the State, 
and to the ruling of the judge excluding it we find no bill of excep- 
tions. This complaint is, therefore, unfounded. 

2. ‘ The extract from the record of the grand jury, copied in the 
minutes, shows that the indictment is null and void, as the grand jury 
were assisted by other counsei besides the district attorney, and it was 
admitted that the official report of the grand jury is drawn up in the 
handwriting of said assistant counsel.” 

The extract shows that the assistance received by the grand jury by 
another counsel than the district attorney, consisted solely in the 
drawing up of the final report of the grand jury. This report con- 
tained simply, so far as the extract shows, the thanks of the jury to 
the several officers of the court for attentions shown and services ren- 
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dered during their session. It does not suggest or intimate that the 
attorney drafting the report, or any other person named therein, was 
present, or assisted at the deliberations of the jury, or was in any 
other way connected with the discharge of their duties. 

There is no force in this assignment. 

3. The minute of evidence also shows that the coroner’s inquest 
was read in full to the trial jury to the great prejudice and injury of 
the appellant, and notwithstanding the protest of his counsel.” 

It would seem a sufficient answer to this that no bill of exception 
was taken to the admission of this evidence, and that however earnest 
the protest of the counsel might have been, it does not appear in such 
form as to enable us to notice it. Apart from this, however, this pro- 
ces verbal did not contain the evidence of the witnesses testifying at 
the inquest, and was offered simply to prove the death, and instruc- 
tions of the trial judge; the effect of its admission was to be contined 
to this one fact. 

This completes the review of the matters urged in defense of the 


accused on this appeal, and as appears, they cannot afford him the 


slightest relief. 
Judgment affirmed. 





No. 9844. 
THE STATE OF LoursiANa vs. HeNry A. Boyce. 

Refusal of new trial will not be disturbed when the grounds assigned consist of alleged 
irregularities in the course of the trial to which no exception was taken at the time of 
their occurrence. 

PPEAL from the Twefth District Court, parish of Rapides. 
Blackman, J. 


M. J. Cunningham, Attorney General, and John C. Wickliffe, District 
Attorney, for the State, Appellee. 
James Andrews, for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. Unaided by any argument or brief on behalf of de- 
fendant we have, nevertheless, critically examined this record, in 
search of any error to his prejudice. 

No exception having been taken to the ruling of the Court refusing 
the continuance, it is not subject to review. 

The grounds-of the motion for new trial are : 

Ist. The refusal of a continuance above referred to and disposed of. 
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2d. A misstatement of the evidence by the district attorney in his 
closing argument, to which no objection was made at the time, and as 
to which no ill intent is imputed. 

3d. An erronevus refusal by the judge, on the trial, to give a cer- 
tain charge asked by defendant, to which refusal no exception was 
taken. 

4th. That one R. E. Stuckey served as a regular juror, while the 
name on the list and in the summons was C. E. Stuckey—unaccom- 
panied by any suggestion of any injury or wrong intent. 

Such grounds need only to be stated in order to show their insuffi- 
ciency as grounds for new trial ; and it is needless to consider excep- 
tions to admission or refusal by the judge of evidence offered in their 
support. 


Judgment affirmed. 








No. 9881. 


Etvina LEBLANC vs. AMBROISE ROUGEAU. 


An appeal will not be dismissed where the bond was furnished before the order of appeal 
was granted, for an amount corresponding with that fixed in the order. 

A married woman, separate in property, is properly authorized by the district judge to sell 
her paraphernal estate, when her husband is unable and fails to minister unto her ne- 
cessities, and she has no other means of supporting herself. 

The refusal of the husband to give his sanction to such sale being unfounded. can lawfully 
be supplied by that of the judge. 

PPEAL from the Twenty-second District Court, Parish of As- 
cension. Duffel, J. 


E. N. Pugh and P. Leche, for Plaintiff and Appellee. 
R. N. Sims, for Defendant and Appellant. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

BerMuDEZ, C. J. The appellee contends that the appeal should be 
dismissed because the bond was furnished before the order of appeal 
was signed. 

The petition for an appeal was filed on the 13th of December, 1886. 
The district judge, who had recused himself, signed the order of ap- 
peal on the same day. The bond was filed on the 15th following for 
the amount fixed in the order. 

On that same day, the judge ad hoc, who decided the case on its 
merits, signed the same order of appeal. 
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In this court, however, his affidavit at foot of the motion to dismiss, 
shows that he signed the order on the 16th. 

The appellant is in no way in fault. If the order of the district 
judge was a nullity, it was a blank order, which could produce no 
effect. The appellant then furnished a bond for an unauthorized 
umount, dependent for its validity on the giving of an order of appeal 
requiring a bond for a like amount. 

It so happens that the order made by the judge ad hoe fixed that 
umount, 

Had the order required a larger amount the appellant would have 
had to furnish another bond for that amount. 

The motion to dismiss cannot prevail, and it is overruled, 


ON THE MERITs. 

The defendant appeals from an order authorizing the plaintiff, his 
wife, to sell certain real estate belonging to her as paraphernal prop- 
erty, which is worth more than two thousand dollars. The order was 
contradictorily rendered. R. C. C. 125. 

The evidence shows that the plaintiff is separated in property from 
her husband ; that she has no other means of supporting herself; that 
her husband lives separate from her, and does not provide for her ne- 
cessities, or minister unto her wants, no doubt because of his inability 
to do so. 

The judge ad hoc did not consider the refusal of the husband justi- 
fied by the circumstances, and we cannot say that it is founded; to say 
nothing of the apparent absence of interest on his part in the matter. 

Judgment affirmed. 


No. 9836. 
THE STATE OF LOUISIANA vs. J. MACK SMITH, ET AL. 


The Supreme Court has no jurisdiction of an appeal taken by the State from a judgment 
quashing an information for an offense punishable by fine, or in default, by im- 
prisonment or otherwise than at hard labor, as, in such a case, no fine exceeding $300 
can possibly have been actually imposed, which is the constitutional requirement. 


PPEAL from the Fourth District Court, parish of Jackson. 
iA Bridges, J. 
M. J. Cunningham, Attorney General, for the State, Plaintiff and 
Appellant. 


The opinion of the Court was delivered by 
Pocuk, J. The State appeals from a judgment quashing an in- 
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formation against the accused for keeping a grog or tippling shop and 
retailing spirituous liquors without a license. 

The penalty prescribed by law for such an offense is a fine of not 
less than one hundred or more than five hundred dollars, and in de- 
fault of payment, an imprisonment of not lessthan thirty days or more 
than four months. Now, under the Constitution (Art. 81) our juris- 
diction in criminal matters is restricted to cases in which ‘the punish- 
ment of death or imprisonment at hard labor may be inflicted, or a 
fine exceeding three hundred dollars ‘s actually imposed.” 

In this case no imprisonment at hard labor may result from convic- 
tion, and as no trial has yet taken place, no fine has been actually im- 
posed. It, therefore, follows that we have no jurisdiction of the ap- 
peal, as at present brought up, and that our plain constitutional duty 
is to refuse, on our own motion, to entertain it. 

It is, therefore, ordered that this appeal be dismissed. 





THE STATE OF LOUISIANA EX REL. THE ATTORNEY GENERAL, V8. JOHN 
B. Bupp, SHERIFF. 

A sheriff is responsible for all loss or damage resulting from the malfeasance or gross mis- 
conduct of his deputy, but such malfeasance or misconduct of the deputy does not sub- 
ject the sheriff to the punishment of removal or suspension from office, unless he has 
encouraged or sanctioned the delinquency of his deputy. 

The deputy bimself can be punished for his delinquencies by fine and imprisonment, and 
prohibited from acting in said capacity. 

PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Allen, J. 


M. J. Cunningham, Attorney General, W. K. Wilson, District At- 
torney, and Knobloch, Moore & Badeauz, for the Relator and Appellant. 


I. F. Suthon and T. L. Winder, for the Respondent and Appellee. 


The opinion of the Court was delivered by 

Topp, J. This is a proceeding on the relation of the Attorney Gen- 
eral under section 3593 R. S., to suspend from oftice and punish by 
fine and imprisonment the defendant, sheriff of the parish of Terre- 
bonne, for gross misconduct in the discharge of his official duties. 

From a judgment in favor of the defendant discharging the rule 
taken against him the relator has appealed. 

li is suggested in the brief of defendant’s counsel that this court 
has no jurisdiction of the proceeding ratione materia. 
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On the authority of the case of the State ex rel. vs. Routon, sheriff, 
34 Ann. 1256, and the cases therein cited, the appeal must be main- 
tained. 

The complaint of the relator is substantially to the effect : 

That a writ of attachment was issued from the district court of Ter- 
rebonne at the suit of one Grabenheimer, against S. Simon, directing 
the seizure of a stock of goods of the debtor ; that owing to the delay 
of the officer in executing the writ a similar writ issued subsequently 
by another creditor of Simon, was first executed on the property, and 
fully exhausted it, whereby Grabenheimer’s debt was lost. 

The facts are briefly these : 

The storehouse which contained the stock of goods, directed to be 
seized, was situated about eleven miles from the courthouse. The 
sheriff received the writ of attachment, and in the two hours after- 
wards was on the spot to make the seizure. He found when he reached 
there that he had been preceded by his deputy about 10 minutes, who 
had made a seizure of the property under the second writ. 

It further appears that these two writs were issued almost simul- 
taneously ; that the second writ was prepared secretly at the instance 
of the creditor’s attorney, and was placed in the hands of a deputy 
sheriff, who was provided with a fast horse, and instructed by the at- 
torney to proceed and execute the writ as speedily as possible. This 
writ was not carried to the office where the sheriff was present when 
it issued, but it was privately handed to the deputy sheriff with the 
instructions stated. 

It is further shown that the deputy never informed the sheriff that 
he had the writ, or of the instructions given him concerning its execu- 
tion, but the sheriff was entirely ignorant of the matter until his ar- 
rival at the storehouse, where he found the deputy, and ascertained 
the fact of the prior seizure made by him, and upbraided him for his 
conduct. 

It is clear that there was no collusion between the sheriff and his 
deputy. If there was a wrong committed against Grabenheimer, it 
was by no personal act or delinquency of the sheriff; and the question 
arises that, granting a wrong was done by the deputy sheriff, did such 
misconduct or delinquency on the part of the deputy subject the 
sheriff himself to removal or suspension from oftice or other penalty. 

The district judge held that it did not, and we believe he was right. 

The Code of Practice provides that the sheriff may appoint depu 
ties, and that he is responsible for them ; but that the deputies shall be 
subject to fine and imprisonment for delinquency of duty as provided 
by special laws. C. P. 764. 
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Section 3593 R. S., after providing for the punishment of the sheriff 
and. others for delinquencies in the execution of orders and writs, pro- 
ceeds, quoting : “If it be a deputy of any such officers, then the deputy 
shall be subject to the fine and imprisonment or either, above fixed, 
and shall be absolutely prohibited from acting in the capacity of 
deputy thereafter.” 

Our conclusion, from a careful consideration of these several pro- 
visions of the Code and the Statutes is, that whilst the sheriff is re- 
sponsible civilly for all loss and damage that may be caused by the 
misconduct or delinquency of the deputy, such misconduct or delin- 
quency of the deputy, unless encouraged or sanctioned by the sheriff, 
cannot subject him to the penalty of removal or suspension from office. 
The infliction of such punishment can only be incurred by his own 
personal official acts and delinquencies. 

Judgment affirmed. 

Poché, J., takes no part in this opinion and decree. 








No. 9832. 


THE STATE OF LOUISIANA vs. J. AND H. HANKs. 


Sec. 1047 Rev. Stat. authorizes the judge to allow amendment of the information or indict 
ment for larceny, for the purpose of correcting the allegation thereof as to the owner- 
ship of the property stolen, when satisfied that such amendment will not prejudice the 
defense. The ownership of a particular person is not an essential ingredient of the 
crime of larceny, and when the thing charged to have been stolen is otherwise fully 
identified, thus putting the accused properly on his defense as to the substantial fact. 
the error as to the person alleged to be the owner is immaterial and properly subject to 
coriection by timely amendment. The statute is not repugnant to Art. 8 of the Consti- 
tution. The decision in Morgan’s case, 35 Ann. 1139, is not applicable. 

The refusal of a new trial on the ground of newly-discovered evidence will not be over” 
ruled, when the evidence is cumulative only, and not supported otherwise than by the 
affidavit of accused ; or, when the evidence, which is supported by the affidavit of the 
proposed witness, must necessarily have been known to accused before his trial. 


PPEAL from the Twenty-fifth District Court, parish of Lafayette. 
Debaillon, J. 


M. J. Cunningham, Attorney General, and PR. C. Smedes, District At- 
torney, for the State, Appellee. 
Chas. D. Caffery for Defendant and Appellant. 


The opinion of the Court was delivered by 
Fenner, J. The first and second exceptions are taken to the rulings 
of the judge. 1st, in allowing the information to be amended after 
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trial had begun ; 2d, in overruling a motion in arrest of judgment, 
based on alleged error in said first ruling. 

The amendment complained of was the following : The information 
charged defendants with larceny of a horse, the property of Sévigne 
Duhon; but it appearing from the evidence that, at the time of the 
larceny, the horse really belonged to Cecile Duhon, then a minor child 
of Sévigne, who, however, had subsequently married, the court per- 
mitted the information to be amended by substituting the name of 
‘Cecile Duhon, wife of William Harron,” as the owner. 

The amendment is fully supported by Sec. 1047 of the Revised Stat- 
utes, which provides that, “‘ whenever, on or before the trial of any in- 
dictment for any crime or misdemeanor, there shall appear to be any 
variance between the statement in the indictment and the evidence 
offered in proof thereof * * * in the ownership of any property 
named or described therein, it shall be lawful for the Court, before 
which the trial shall be had, if it shall consider such variance not ma- 
terial to the merits of the case, and that the defendant cannot be preju- 
diced thereby in his defense, to order such indictment to be amended ac- 
cording to the proof; * * the trial to be had before the same or another 
jury, as the Court shall think reasonable.” It is obvious that the stat- 
ute casts upon the judge two functions: 1st, to decide whether the 
amendment can be allowed without prejudicing the defendant ; 2d, if 
allowed, to determine whether the trial should proceed before the 
same, or be begun anew before another, jury. The only complaint 
presented under the bill is against the allowance of the amendment. 
After its allowance, no objection was urged against the continuance of 
the trial before the same jury, and no application was made for a new 
jury and a fresh trial. Therefore, the only question before us is the 
propriety of the amendment. 

The judge supports his action by conclusive reasons, showing that 
the amendment as to ownership did not, in the slightest degree, affect 
the identity of the particular horse charged to have been stolen, which 
was a horse branded in a particular way, which had been sold by de- 
fendants to one Thomas Smith, who had been previously prosecuted 
for its larceny, and acquitted on proof that he had bought the animal 
from these defendants. 

The statute obviously contemplates, in this clause, a correction of 
variance, not merely in the name of the person mentioned as owner, 
but in the ownership itself. 

The ownership of a particular person is not an essential ingredient 
of the crime of larceny, which is simply the felonious taking and car- 
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rying away of the personal goods of another; and even if the owner be 
unknown, the offense may be properly charged and sustained. 

The essential facts constituting the crime of larceny of a particular, 
specified horse, are not, in any manner, affected by the question 
whether the horse was the property of Sevigne Duhon or of Cecile 
Duhon. It is sufficient if the horse was the property of another. The 
identity of the horse charged to have been stolen is the important thing 
in determining whether the offense proved is the offense charged. 

In the case of rape, it is entirely different. A charge of committing 
2% rape upon the person of A cannot, by amendment, be changed into 
a charge of committing a rape upon the person of B, because such a 
change would involve the charge of an entirely distinct and separate 
crime, to be supported only by proof of essentially different facts. 

Hence our decision in Morgan’s case, 35th Ann. 1139, has no applica- 
tion here. 

The statute here under consideration presents no conflict with Art. 
8 of the Constitution, which provides that: 

“Tn all criminal prosecutions the accused shall enjoy the right to be 
informed of the nature and the cause of the accusation, ete.” The 
accused have had full enjoyment of that right in this case ; the infor- 
mation charging them with larceny of ‘one two-year old female 
horse ;” and if the evidence establishes the identity of the particular 
horse referred to, ‘‘ the nature and cause of the accusation * are not 
affected by the question as to whether it was the property of Sevigne 
Duhon as originally charged, or of Cecile Duhon, as subsequently 
proved and charged in the amended information. 

There is no merit in the exceptions. 

The remaining exception was taken to the ruling of the judge on 
the rule for a new trial based on newly-discovered evidence. 

As to all the witnesses named in the motion, except two, the motion 
is not sustained by their affidavits, and for this reason, as well as for _ 
the reason that the defendants had not used due diligence, and the 
expected evidence would be cumulative only of that which had been 
given on the trial, the judge considered that it furnished no good 
reason for the new trial. State vs. Young, 34 Ann. 346; State vs. 
Washington, 36 Ann. 341; State vs. Cotten, id. 980. 

The evidence sought from the witnesses, Primaux aud Patin, is, 
in no sense, newly-discovered, the object being to prove by them 
that defendants had made certain statements before a jury of which 
these parties were members. How could defendants have been 
ignorant of statements made by themselves before a jury, or of the 
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fact that the members of that jury heard and knew what those state- 
ments were, or of the fact exposed by the open records of the Court 
that Patin and Primaux were members of that jury ? 

We find no error. 

Judgment affirmed. 





No. D883. 


Ciry or New ORLEANS vs. A. Hl. SCHOENHAUSEN. 

The Supreme Court has no jurisdiction over a tax suit, in which a sum not exceeding #2000 
is claimed, where the constitutionality or legality of the tax sued for is not put at issue, 
and where the question presented is one of procedure only 

If the amount sued for exceeded $2000, the court would. as in ordinary similar cases. in 
which money is claimed, have jurisdiction over the question of procedure. 

PPEAL from the Civil District Court for the parish of Orleans. 
Houston, J. 

W. H. Rogers, City Attorney, and £. K. Miller, Assistant City At- 

torney, for Plaintiff and Appellee. 


MacMahon & Pratt, for Defendant and Appellant. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 

BerMupDEz, C.J. The defendant appeals from a judgment condemn- 
ing him to pay #1000 for a license, and, besides, certain penalties and 
costs of suit. 

The defense was simply, that the proceeding by rule was not “ due 
process of law,” and a general denial. 

He moved for a suspensive appeal, which the Court allowed on his 
furnishing a bond for $1500. 

The motion to dismiss is based on the following grounds, viz: 

That this Court has no jurisdiction over the matter; and, 

That the appeal bond is insufficient in amount. 

It is apparent that the issue presented does not involve the cousti- 
tutionality or legality of the license tax claimed; but only the valid- 
ity of the proceeding by rule ; in other words, a question of procedure. 

It is only when an issue on the constitutionality or legality of a tax is 
presented, that this Court has jurisdiction, regardless of amount. If 
the sum in controversy here exceeded $2000, this Court would have 
jurisdiction, as it would of any ordinary case, in which a sum exceed- 
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ing that amount would be claimed, and it would pass on the question 
of form. Constitution, Art. 81; State vs. Brewer, 9 Ann. 64; Ib. 305; 
Ib. 350; Stubbs vs. McGuire, 32 Ann. 817; State vs. Tsni Ho, 37 Ann. 
50; State ex rel. David vs. Judges, 37 Ann. 898, and cases there cited. 

This view of the case dispenses us from passing on the sufficiency 
of the bond furnished for a suspensive appeal. 


Appeal dismissed. 








No. 9828. 


THE STATE OF LouIsiIANaA vs. Levy ADAMS. 


Applications for new trial on the ground of newly-discovered evidence are entitled to no 
consideration when the affidavit of the party convicted is uncorroborated. 

In an information for uttering a forged order for the payment of money the pleader is not 
required to state the name of the person on whom the order was passed, or that of the 
person whom the accused intended to defrand. 


— from the Ninth District Court, Parish of Concordia. 
va Young, J. 





M. J. Cunningham, Attorney General, and Hugh Tullis, District At- 
torney, for the State, Appellee. 
P. Hough and G. F. Bowles, for Defendant and Appellant. 








The opinion of the Court was delivered by 

Pocueé, J. Appealing from a conviction of uttering a forged order 
for the payment of money, and a sentence of five years in the peni- 
tentiary the defendant submits two grounds of complaint : 

Ist. A refusal of a new trial prayed for on the ground of newly-dis- 
covered evidence, which is alleged to be the testimony of a witness, 
who would swear that in his presence and hearing, the accused was 
entrusted by another person with the collection of the order which he 
did not know to be forged. 

If such is the fact, the accused must have been aware of it from the 
moment that the occurrence took place, and it must have been forcibly 
reminded to him when he was charged with the crime ; it is, therefore, 
not newly-discovered evidence. Hence, the ground of the motion 
lacks foundation either in law or reason. State vs. Gauthreaux, 38 
Ann. 611. “The credulity of courts cannot be strained to the point 
of believing that such evidence was discovered only since the trial.” 
If the defendant, as he contends, did not before trial know the name 
of the witness, he might have asked a continuance of the case for the 
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purpose of ascertaining, as he seems to have since done, the name of 
his important witness ; but the suggestion came too late after convic- 
tion. But, in addition to these views, there is another obstacle to the 
relief prayed for. 

The aftidavit of the accused is entirely unsupported, not even by that 
of the newly-ascertained witness. It would have been so easy to have 
procured that important adjanct. 

Dealing with a similar questicn this Court has said: ‘‘ Applications 
for new trials on the ground of newly-discovered evidence must al- 
ways be received with caution. The inducements to false swearing on 
the part of the person convicted are obvious, and therefore the rule is 
well established that the application for the new trial must be corrob- 
orated by the affidavits of other persons than the party convicted. If 
possible, the affidavits of the newly-discovered witnesses should be 
produced.” State vs. Washington, 36 Ann, 341; State vs. Cotten, 36 
Ann. 980. 

The judge did not err in overruling the motion for a new trial. 

2d. The second complaint is a motion in arrest of judgment, in 
which the information is alleged to be defective, because it failed to 
allege the name of the person to whom the order was offered, and the 
name of the person whom the accused intended to defraud. 

Most assuredly the person to whom the accused offered the order 
was the person whom he intended to defraud; and under the very 
terms of the statute, the pleader is relieved of the necessity to give 
the name of the person intended to be defrauded. Revised Statutes, 
See. 1052; State vs. Maas, 37 Ann. 292. 


Judgment aftirmed. 


No. 9813. 
THE STaTeE or Lourstana vs. Lours Brooks. 

A motion for a continuance, made at the first trial of a prosecution for a capital offense 
charged to have been committed nine days before, ought to be granted, when it appears 
that it is only on the preceding day that accused could and did secure counsel, and that 
such counsel had uo reasonable time to prepare the defense. Precipitancy, instead of 
accelerating. at times procrastiuates the trial of offenders 

A PPEAL from the Twenty-fourth District Court, parish of Plaque- 
mines. Livaudais, J. 


M. J. Cunningham, Attorney General, and James Wilkinson, District 
Attorney, for the State, Appellee : 
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1. ‘In matters of continuance great discretion is always vested in the trial judge, and his 
rulings thereon are not disturbed except in cases of glaring injustice.” State vs. Ford, 
37 Ann. 457, 

2. The facts of this case show that the application for a continuance was without merit. 

3%. The circumstances of this case are widely different from those stated in State vs Simp- 
son, 38 Ann. 23. 

4. An overt attempt or act of violence by the deceased against the accused shortly before 
or at the time of the homicide must be proved befere evidence of prior quarrels, threats 
or of the dangerous character of the accused can be introduced. 35 Ann. 74; 36 Ann. 
148; 36 Ann. 862; 37 Ann. 389; 37 Ann, 489; 37 Ann. 644; 37 Ann, 782; 37 Ann. 897; 37 
Ann. 443; 38 Ann. 22, and other authorities. 

5. The judge need only charge on questions of law which he deems applicable to the 
cause. R. S. sec. 891; 35 Ann. 970; 37 Ann, 576, 464. 

6. Where no constable has been elected, or where the constable has resigned, and being 
Sunctus oficio, no constable has been appointed or elected to fill the vacancy, the justice 
of the peace has power to fill the vacancy by appointing a constable pro tempore until 
the Governor exercises his power to appoint a permanent or regularconstable R. S. 
Sec. 637; C P. Art. 1158; Const. of 1879, Art. 258, 

The eligibility of an otticer de facto cannot be questioned collaterally. R.S. See. 2593: 21 
Ann. 290; 21 Ann. 655; 21 Ann. 710; 26 Ann. 272. 

Where ministerial ofticers of a court are de facto and actually acting as such, their failure 
to give bond does not deprive them of their official status. 13 Ann. 401; 13 Ann. 607; 
2 Ann. 82; 31 Ann. 379. 

Where a court is seized of jurisdiction ratione materia, its process, however erroneous, is 
voidable not void and its orders must be respected. Holdane vs. Sumner, 15th Wallace 
601. 

The quibbling points presented by the defense are not only unsound in law, but have no 
application, as whether the deceased was a constable or a simple individual, or whether 
he was a thief, the homicide of the deceased could not legally be justified under the 
state of facts disclosed in the record. Bishop on Criminal Law, 2d volume, par. 641. 

7. The judge having to take cognizance of the facts, in order to frame his charge so as to 
make it applicable thereto, properly refused te charge the jury as requested by counsel. 


R. T. Beauregard and Zacharie & Howard, tor Defendant and Ap- 
pellant: 


The accused is always entitled to a reasonable time within which to procure counsel for his 
defense, and the counsel when so retained is entitled to a reasonable time within which 
to prepare the defense, regavd being always had to the circumstances of the accused 
and his counsel so todo. 38 Ann. 24: 16 Ann. 425; 26 Ann. 422; Whart. Am. Crim. 
Law, p. 941, note; 7 Bay, 1; Lord Kilmarnock’s case, 2 Foster; Black. Rep. 514; Cons. 
of 1879, Art. 6. 

The recent occurrence of a homicide, and the natural excitement of the community conse- 
quent thereon, is a good ground for a postponement and continuance, when the accused 
is brought to trial at the next term, immediately after the occurrence; 37 Ann. 457, not 
applicable here, as in that case the continuance was sought many months after the 
homicide, and did not and could not urge the recency. Bish. Crim. Proc., vol. 1. sec 
951; Wharton’s Am. Crim. Law, p. 944, 3d; 9 Ga. 127; 5 Ga. 53: Jollyfer’s case, 47. R. 
285; 32 Ga. 581; 14 Ga. 8; Thach C. C. 516; 2 Moody & R. 192; 26 Ga. 277; 18 Ga. 
383; 7 Watts & Serg., 420, 

The right of the trial judge to decide as to whether sutticient proof of an overt act has been 
educed to allow the admission of evidence of threats and charactor in a homicide, is not 
an arbitrary one, but must be the exercise of a sound discretion, and is reviewable by 
the Supreme Court. 37 Ann. 461; 37 Ann. 645. 
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It ‘‘is a rule that positive testimony on a given point must always predominate over nega- 
tive testimony on the same point." 33 Ann. 800; 37 Ann. 258; Selfridge case. 

What occurred at a homicide immediately after the firiag, is a part of the res gestae as 
throwing light on what had just occurred. What. Crim. Ev. sec. 262 et seq. ; Selfridge 
case. 

No man is bound to submit to the execution of a writ divesting him of his liberty or prop- 
erty issuing-from a court without jurisdiction. Roscoe’s Crim. Ev. p. 750; Wharton's 
Am. Crim. Law, p. 554; 3 Gilman, 336; Lieber’s Civil Liberty and Govt., vol. 1, pp. 
131, 134. 

An officer is bound to inquire into the authority of the court from which the writ emanates: 
and is a trespasser if he executes a writ of a court without jurisdiction. 7 N.S. 192; 
8 R. 115; 3 Ann. 577; 9 Ann. 350. 

One entering on an office, public or private, without proper authority, subjects himself to all 
the responsibilities, and cannot claim the benefit of the position he usurps. 4 N. S. 525. 

A justice of the peace has no authority to appoint a constable pro tem. toa vacancy caused 
by resignation. Act of 1855, Cons. 1879. 

A constable must reside in the ward in which he shall have been elected. R. S. sec. 124. 
He must give bond before entering on his duties. R. S. sec. 632. 

In the trial for resisting of an officer, or of killing him, it is competent for the accused to show 
that the deceased was nota legal officer nor executing legal process. Wharton's Crim. 
Ev. sec. 883. 

A defacto officer in civil cases is one who comes into office by color of right, and performs 
the duties of the office under a public acquiescence, but is not properly entitled to the 
office. He must be either appointed or elected by competent authority, or must have 
for some time acted as such and been publicly recognized. Cooley on Taxation, p. 185; 
13 S. and R. 208. But this will only give a prima facie right, which may be questioned. 
Blackwell's Tax Titles, * 93; 1 Dill C. C. 268; 7 Jones N. C. 113; 73 N.C. 550; 37 Me. 
428; 5 Wend. 234; 24 Wend. 539; 16 Wend. 144; 60 Barbour, 248; 20 Gratt, 66; 33 
Gratt, 513; 4 Vroom, N.J., 201; 6 East, 368; 38 Conn 476; 3 Bush. 17; 9 Nev. 334; 69 
Ill. 529; 7 N. H. 113.140; 56 Penn. St. 436; 29 Penn. St. 129 ; 1 Nev. 188; 45 Miss. 
151; 16 Peters, 71; 3 Port, 334. 

Nor do 1 Ann. 288; 12 Ann. 719; 21 Ann. 336; 25 Ann. 2; 27 Ann. 568; 32 Ann. 1234; 28 
Ann. 82; 33 Ann. 1412, or 35 Ann. 521, militate against this doctrine in any degree 

** Where a trespasser goes with the intent to commit a felony, if necessary to accomplish 
the end intended, the owner of the property may repel force by ferce to the extent of 
killing the aggressor. Owner is not obliged to surrender possession, but may use as 
much ferce as necessary for its protection.” 8 Cal. 34; Horrigan, Self-defense, p, 900, 
and multitude of authorities there cited. 


The opinion of the Court was delivered by 

Bermupez, C.J. The accused appeals from a verdict of manslaughter 
and asentence of eighteen years at hard labor. 

The record contains three bills of exception: one, to the refusal of 
the district judge to grant a continuance; another, to a ruling on a 
question of admission of testimony, and the last one, to the refusal of 
the judge to give certain charges to the jury. 

It appears from the first bill that the homicide, with which accused 
is charged, was committed on the 29th of September, 1886; that he 
surrendered himself the same day, and was committed without bail ; 


16 





} 
Hi 





242 SUPREME COURT OF LOUISIANA. 


State vs. Brooks. 


that he was arraigned on the 4th of October following, and the case 
was fixed for the 9th ensuing; that when the case was called he 
moved for a continuance on the following grounds, viz: 

That the accused was entitled to reasonable time within which to 
make the necessary arrangements to retain and secure counsel, and 
that he has not been allowed the same. 


That said counsel, when retained, were entitled to a reasonable time 
within which to prepare his defense, and that, under the cireum- 
stances, they have not been so allowed. 

That the evidence elicited and annexed, shows that the public mind 
is excited against him, so that he cannot have the fair trial which he 
may, when the excitement subsides. 

The motion which was made for a continuance went into details to 
show the verity of the grounds, and is supported by the oath of the 
accused, which is fortified by that of the counsel. 

It appears from the showing made, that it is not until the eth of 
October, the day preceding that fixed for the trial, that the accused 
could make definite arrangements with counsel for his defense and 
that the latter could not, in the short delay ensuing between the occur- 
rence of the act and the day assigned for trial, prepare the defense in 
such a manner as the gravity of the case demanded, involving the life 
of a citizen ; that the counsel could not procure the necessary books in 
time, although due diligence had been used, and could not safely pro- 
ceed to trial in this unprepared condition, as the case, it was alleged, 
involves many nice and intricate questions of law, requiring long, 
patient and careful study and consideration of authorities. 

From the foregoing recital it appears that the accused was convicted 
on the ninth day following the commission of the offense for which he 
was indicted, and that the application was made for a continuance on 
the first calling of the case for trial. 

In State vs. Ferris, 16 Aun. 425, this Court said, in reference to ac- 
cused in criminal cases : 

“ The law securing tu them the assistance of counsel, did not intend 
to extend a barren right, for, of what avail would be the privilege of 
counsel * * * if, on the spur of the moment, without an oppor- 
tunity of studying the case, the former should be compelled to enter 
into the investigation of the case.” 

In a more recent prosecution, State vs. Simpson. 38 Ann. 24, this 
Court held, that the right to be heard by counsel, guaranteed by the 
Constitution to the accused, is not an empty formality, but an inesti- 
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mable privilege, and that such counsel should be allowed reasonable 
time to prepare the defense. 

In that case, singular enough, the ruling was made by the same 
judge, the defendant was represented by the same counsel, and the 
accused arraigned and tried on similar days, the former on the 5th, 
and the 9th of October. 

The showing then made for a continuance was substantially the 
same, if not somewhat weaker, than that in the instant prosecution. 

If, in that case, the lower court erred in its refusal to continue the 
trial to some other day, we cannot but rule now, that the postpone- 
ment of the same ought to have been allowed. 

Precipitancy, instead of accelerating, at times procrastinates the 
trial of offenders. 

This view dispenses us from passing on the other grounds for a con- 
tinuance. 

It is therefore ordered and decreed that the verdict herein be set 
aside, and the sentence and judgment thereon reversed, and that this 
case be remanded to the lower court for further proceedings according 
to law. 








No. 9875. 
Louts BREAUX Vs. ESTIVAL SARVOILE, ET ALS. 


To execute voluntarily, under Article 2272 R. C. C., is to execute with the intention to 
confirm or ratify. 

The act from which confirmation or ratification is sought to be deduced, must evince such 
intention clearly and unequivocally. None will be inferred when the act can be other- 
wise explained. 

In cases of doubt, the party to whom the act is opposed must have the benefit of the doubt. 

A purchaser who pays interest on a note of his vendor, in the hands of a third person, 
assumed by him as part of the price of the lands bought, and which he had bound him. 
self before thesale to pay to such person---cannot be treated as one voluntarily executing 
an obligation, so as to deprive him of the right to prosecute a suit previously instituted 
by him against his vendors to rescind the sale. 

PPEAL from the Twentieth District Court, Parish of Lafourche. 

4 Beattie, J. 

O’ Sullivan & Blake, for Plaintiff and Appellant. 

The seller is bound to deliver and warrant thing sold. O C. 2475, 2476, 4482, 2511; 3 .L. 

396; 6 R 506; 3 Ann. 327; 16 L. 185; 24 Ann. 198. 


Under C C., Art. 2272: “ss ° ° The confirmation, ratification, or voluntary 
execution in due form , ° * involves a renunciation of the means and ex- 
ceptions that might be opposed to the act, ” * " The intention must be to ratify 


by the voluntary execution. 171 L. 286. 
The acts of a party from which the ratification of a contract is sought to be deduced must 
evince clearly and unequivocally his intention to ratify. 21 Ann. 593; 30 Ann. 1290 
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All the acts of the plaintiff can be accounted for without a ratification of the sale necessa- 
rily resulting from them. 13 Ann. 176. 

I. P. Caillouet and Knobloch, Moore & Badeaux, for Defendant 
and Appellees : 

1. The voluntary execution of a contract, with the full knowledge of the grounds upon 
which it might be rescinded, amounts to a tacit ratification of it, and involves a renun- 
ciation of the means and exceptions which might have been opposed to it. C. C, 2272; 5 
R. 354; 6 R. 443; 4 Ann. 148; 2 R.1; 13 La. 175; 10 M. 726. 

Nor does it make any difference if the voluntary execntion be only partial. 2R.1; 4 
Ann 142; Duranton, vol. 4, No. 280; Larombiére, vol. 4, p. 632, sec. 43. 

The purchaser who voluntarily pays a part of the price, with tall knowledge of the de- 
fects for which the sale might be rescinded, ratified the contract thereby. Larombiere 
vol. 4, p. 633; Toullier, vol. 8, No. 503; Duranton, vol. 4, No. 278; 6 Ann. 53; 4 La. 


238; 31 Ann. 833. 
One cannot do ap act which he is at liberty to abstain from, and claim immunity from 


its legal consequences. 18 Ann. 59. 

Error of law is not presumed. He, who relies on it, must prove it to a certainty, and if 
there be any doubt left, his adversary must have the benefit of it. 4 R. 145; Larom- 
biére, vol 4 p. 630, sec. 38 

4 contract entered into, or payment made, to avoid litigation, cannot be rescinded. C. 


C. 1846, 5 La. 113; 4 R. 207. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an action for the rescission of a sale of 
real estate, on the ground of deficiency in the quantity of the lands 
sold and those delivered. 

It is brought against the vendors and also against parties claiming 
the deficient lands, as their property. 

The vendors filed a plea of ratification, which was sustained. 

From that judgment the plaintiff appeals. 

The evidence shows that, prior to purchasing the real estate, the 
plaintiff went to a party who held a vendor’s note secured on the 
property, and obtained from him, in the event of a purchase, that he 
would allow time—three years—provided the annual interest was paid 
punctually. On that promise, the plaintiff bought the lands, paying 
part of the price cash, issuing his notes for another portion and as- 
suming the note then in the hands of the third party, which note had 
been issued by plaintiff’s vendors, and was secured by privilege on the 
property. 

Subsequently, on the allegation that there was a deficiency in the 
lands sold and those delivered, which lands were in the possession of 
named persons, who claimed ownership—the plaintiff brought the 
present suit to rescind the sale. 

After the institution of the suit, plaintiff went to the holder of the 
assumed note and paid him the interest on it. 
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Aware of that circumstance, the defendants, who are plaintiff’s ven- 
dors, filed a peremptory plea of voluntary ratification of the sale as 
made and executed and of abandonment of the suit to rescind. 

The question presented is therefore: Whether the payment of the 
interest by plaintiff, on the assumed note, in the hands of the third 
party, does or not operate such ratification and abandonment. 

The Code (Art. 2272, § 2), declares that, in default of an act of con- 
tirmation or ratification, it is sufficient that the obligation be volun- 
turily executed, and that this involves a renunciation of the means 
and exceptions that might be opposed to the act. 

We have given the question most serious attention, as the case now 
presented is without any formal precedent in our jurisprudence. 

We have extended our researches to the French law and adjudica- 
tions, as our article is taken from the French Code ; besides examining 
the authorities to which counsel have referred on both sides. 

We have the satisfaction of having reached the conclusion that the 
payment made by the plaintiff to the third party, is not a voluntary 
ratification of the sale, as executed, and is no bar to the further prose- 
cution of this suit. 

It is apparent, at the very threshold, that the plaintiff, when he pur- 
chased the property, assuming the note in question which was then 
in the hands of a third person, not party to the act, made himself lia- 
ble personally for the payment of the note, and that the holder of it 
could, at maturity, in the absence or failure of payment of the inter- 
est, as agreed on, have preceeded directly against the plaintiff. 

Delisle vs. Succession of Moss, 34 Ann. 164. 

The authorities to which counsel for exceptors have referred, do not 
appear to have any special application to the case at bar, in which the 
question of ratification or confirmation does not arise on an act done 
between vendor and vendee, the parties interested ; but in which the 
act done by the purchaser charged as being an estoppel, was exe- 
cuted in favor of a third person, in furtherance of an obligation con- 
tracted, in his favor, anterior to the purchase. 

It is true that this obligation was suspended until the purchase had 
taken place, but it.acquired binding force and effect, it became final, 
when the purchase was consummated. 

After a full and scientific review of what amounts to a voluntary 
ratification or confirmation, and a discrimination between them, Lau- 
rent, in the light of the textual provisions of the Code of France, of 
the decisions of courts of that country and of the opinions of com- 
mentators on the French law, cites a case stronger than that now un- 
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der consideration, and reaches the conclusion that it does not amount 
to a voluntary ratification or confirmation. 

“T/acheteur, says he, donne en payement du prix, des billets a ordre ; 
le vendeur les endosse au profit d’un tiers. Si l’acheteur paie le billet, 
dira-t’on qu’il exécute volontairement la vente? Non, car il est obligé 
de payer le billet, & son échéance au tiers porteur. C’est donc une 
exécution qui n’implique pas la volonté de renoncer a ses droits. Cela 
est certain * * * L’exécution matérielle ne suftit pas, il faut Pin- 
tention, c’est-a-dire, un fait qui révéle intention de celui qui Vexécute 
et une intention certaine, car les renonciations ne se présument pas, 
c’est au juge 4 distinguer le fait intentionnel du fait matériel.” 18, No. 
623, p. 634. 

He also says : 

“On dit encore que l’exécution n’est pas volontaire et par suite, ne 
vaut pas confirmation, quand le débiteur a exécuté pour arréter les 
poursuites du créancier.” Ib. No. 622, sec. 2, p. 633. 

After considering the article of the French code of which ours is a 
copy, he says: 

‘“‘Exécuter volontairement, c’est done exécuter avec Vintention de 
confirmer.” Ib. No. 621, end of session paragraph, 622-3. 

Duranton supposes a similar case, aggravated by the circumstance 
of a sale on credit made on fraudulent representations, in which pay- 
ment to a third person is made after the discovery of the fraud. 

“Tl ne résulte pas, says he, de ce paiement une approbation tacite 
et volontaire de l’acte, car il (le débiteur des billets) est obligé de les 
payer an porteur a échéance, sauf son recours contre celui qui l’a 
trompé. Vol. 13, p. 296, No. 282, $1. 

Larombiére says that, as the acts from which coptirmation or ratiti- 
cation is sought to be deduced, have no value otherwise than as indicia 
of the intention on the part of him from whom they emanate, that in- 
tention can be inferred only from a voluntary execution, which must 
be enlightened, reasoned, and exempt from all error. Vol. 4, p. 625, 
No. 35, § 3. A simple demand for time to pay, or an offer to which 
has not been accepted, and which could be withdrawn, cannot be con- 
sidered as acts constituting a voluntary ratification. Ib., p. 634, No. 45. 

Zacharie, after saying that the voluntary execution must rest on un- 
equivocal facts, concludes that, in case of doubt, the act is not to be 
deemed ratified. Vol. 2, No. 421, p. 384. 

As to the character of the fact or act invoked as a confirmation or 
ratification, the jurisprudence of this State, gathered from the follow- 
ing authorities, is to the same effect, namely: that the acts from which 
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the ratification of a contract is sought to be deduced, must evince 
such intention clearly and unequivocally. 

None will be inferred where those acts can be otherwise explained. 
Rivas vs. Bernard, 13 L. 175; Bennett vs. Bennett, 12 Ann. 254; Cope- 
land vs. Miskie, 12 La. 293; 11 M. 615; 3 Ann. 230; 15 Ann. 569. 

We deem it unnecessary to quote from those decisions, as the facts 
ure not identical, but simply kindred, to those presented in the pres- 
ent controversy. The propositions of law announced may be consid- 
ered as general in terms, though applicable to a considerable extent to 
the contentions now before us. 

Looking into the facts, not only do we not find in the act charged, 
wn act voluntarily done ; that is, an act which the plaintiff could with 
certain impunity to himself have omitted doing, but also do we find, 
his formal declaration, when on the witness stand, showing what his 
intention was at the time that he paid the interest. On that subject, 
he says, that he paid the interest, because he thought he was iv honor 
bound, in consequence of his agreement to do se, with the holder of 
the note, and feared a law-suit. 

We therefore conclude that the plaintiff has not done a voluntary 
act, from which it can be legally inferred that he intended to contirm 
the sale as executed, and to abandon the suit brought to rescind it. 

The plaintiff has argued orally and in brief that an exception of no 
cause of action filed by the defendants had been properly overruled. 

The merits or demerits of that defense is not before us in this ap- 
peal, and cannot be considered. 

It is therefore ordered and decreed that the judgment appealed 
from be reversed, that the plea set up as an estoppel to the further 
prosecution of this suit be overruled ; and it is further ordered and 
decreed that this case be remanded to the lower court, to be further 
proceeded with according to law, and that defendants pay costs of ap- 


peal in both courts. 


No. 9719. 
J. M. VILLAVASO ET AL. vs. LOUIS BARTHET ET ALS. 


The pendency of a suit in the Circuit Court of the United States, involving the alleged un- 
constitutionality and illegality of a city ordinance adopted on the 12th of May, 1885, is 
uot a bar to the right of a State court to entertain jurisdiction of a controversy involv- 
ing another and a subsequent ordinance of the same Council on the same subject, passed 

at a date posterior to the institution of the suit inthe Federal Court. Article 248 of the 

State Constitution of 1879 contains a delegation of a complete and exclasive power to 
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the city of New Orleans, to regulate the slaughtering of animals for food within its 
corporate limits. It embraces a delegation of the police power inherent in every sover- 
eign government, which cannot be the subject of a contract, and which is not exhausted 
when once exercised on any subiect falling within its scope. 

In the exercise of its police power the city of New Orleans has the unquestioned right to 
restrict the slaughtering of animals for food to certain designated districts or localities. 

It has also the right to change the designated districts for such business, if the slaughter- 
houses established under its previous authority should become nuisances tothe sur- 
rounding neighborhood. But that discretion is not arbitrary, it must be exercised with 
wisdom and caution. 

An unconstitutional provision in a city ordinance does not vitiate the whole ordinance, 
unless the two provisions are so closely connected in object and meaning, that the one 

cannot exist without the other. When a municipal corporation passes an ordinance, 

legislative in its character, importing no private contract or rights, the members of the 
corporation enjoy the same prerogatives as members of a State Legislature, and their 
eonduct or motives in passing the ordinance cannot be questioned. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


White & Saunders for Plaintiffs and Appellees: 

The ordinance of September, 1885, changing the limits within which slayghter-houses 
could be lawfully carried on, was a lawful exercise of municipal authority. Cons. 248. 
The slaughter-house of defendant, being outside of the legal limits, became unlawful, 
hence a public nuisance, as well asa private nuisance, to those in proximity to whose 
residences it was establishe. ; 

As a public and private nuisance, the residents of the vicinage were authorized to in- 
voke its suppression by judicial process. Blanc vs. Murray, 36 Ann. 162. 

The ordinance of September, 1885, being a police regulation, the defendant cannot re- 
fuse to obey its provisions, under the pretense of vested right. If lawful, when estab- 
lished, his business was subject to the future exercise of the police power. 33 Ann. 
934; Butchers’ Union vs. Crescent City Co., 111 U. S. 746. 

The Court will not substitute its discretion for that of the city, when the city exercises 
police power delegate to it alone. 

But if the Court could do so, the facts justify the ordinance, and show its wisdom. 

The limits designated by the Ordinance of September, 1885, impliedly are those sanc- 
tioned by the Constitution. 33 Ann. 934. 

Where a municipality exercises a general legislative and police authority, courts will 
not inquire into the motives of the legislators, in order to avoid the legislation. Dillon, 
vol. 1, No. 313, p. 326, 3d ed.; Jones vs. Loving, 55 Miss. 109; Paine vs. Boston, 124 
Mass. 486; 59 Penn. 257; Indiana, 458 ; 3 Denio, 20; 44 Mo. 491. 

No tender of proof, as to corruption of the city government, was made. 

. If made and rejected, the ruling was correct, as the evidence was inadmissible. 

Cooley Const. Limit. 135, 136, 186, 208. 


B. Rh. Forman and E. H. McCaleb for Defendants and Appellants: 

1. While the power is delegated to the municipal authorities to designate the area within 
which slaughter-houses can be carried on, in the exercise of that power they are probib- 
ited from creating or perpetuating a monopoly, directly or indirectly, or restricting the 
business of slaughtering animals for food to the lands or houses of any individual or cor- 
poration. Arts. 248 and 258 Constitution. 

When the City Council in designating an area in which many competitive slaughter- 
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houses might be carried on, required permanent and expensive structures to be made‘ 
such as steam pumps, an abundant supply of cold and warm water, and large closed dis- 
charge pipes leading into the river below low watermark, etc., as it did in 1881 ; and when 
on the faith of that ordinance defendant has put up such stractures, at an expense 
exceeding $10.000, and established a business, the City Council cannot arbitrarily and 
summarily close him up and banish him to an inaccessible point. Such action would 
deprive the defendant of a vested right, and deprive him of his property without du- 
process of law, and without previous compensation paid to him ; in violation of the Cone 
stitation of Louisiana, Arts. 155 and 156, and Art. 6, and in violation of the 5th and 
14th amendments to the Constitution of the United States. 

The ordinance of September, 1885, is null and void for the foregoing reasons, and be- 
cause it designates no place where slaughterhouses may be carried on, and its effect is 
to perpetuate a monopoly and to restrict the business to the lands or houses of a partic - 
ular corporation, and it delegates to the majority of the neighbors the decision of ques- 
tions which must be determined by the Council itself within its power. 

An area having been designated for slaughterhouses in 1881, which, after much litiga- 
tion, has been maintained in the courts—-contradictorily with a citizen in the same 
neighborhood—and during the multifarious litigation which followed the plaintiffs kept 
silent, they are estopped in equitr from complaining, and seeking to make defendant 
tear down his expensive structures. 

Unless the evidence shows that Barthet’s slaughterhouse was in fact a nuisance plain- 
tiffs have no right to complain. 

That which is legal cannot be a nuisance to be suppressed by injunction. Howell vs. 
Butchers’ Union, 36 Ann. 63; Sicard vs. Chitz, 13 L. 111; New Orleans vs. Warden, 11 
Ann. 244; Leigh vs. Westervelt, 2 Duer, 618; Remmick vs. Morris, 7 Hill, 575; Lewis 
vs. Behan, 28 Ann. 130; C. C. 569 Digest Lib. 8, sec. 5; Domat, Part 1, Book I, Art. 
XII, sec. 2, No. 1048. 

The Federal Court having first acquired jurisdiction over the cause was entitled to hold 
it to the exclusion of the State court. New Orleans vs. Steamsbip, 20 Wall. 393; 
Memphis vs. Dean, 8 Wall, 64; Taylor vs. Taintor, 16 Wall. 470; Peck vs. Jannes, 7 
How. 625; Butchers’ Union Co. vs. Crescent City Slaughterhouse Co., 37 Ann. 874. 
The proceedings and decree of the Federal Court are binding upon all the inhabitants 
of the city represented by the corporate authorities. Freeman on Judgments, sec. 178; 
Parker vs. Scoggin, 11 Ann. 629; Xiques vs. Bujac, 7 Ann. 499 ; Shields vs. Chase, 32 
Ann. 410. 

Evidence should have been admitted to prove that the city ordinance of 1885 was pro- 
cured by the Crescent City Slaughterhouse Company by corruption of the Council, and 
that this suit was instituted and maintained by them. State ex rel. vs. Cincinnati Gas 
Co., 18 Ohio, 300; Miners’ Bank vs. U. S., 1 Green, 553; Davis vs. Mayor, 1 Duer, 451. 


The opinion of the Court was delivered by 

PocnE, J. The main object of this suit is to restrain the defendants 
from carrying on the business of slaughtering animals for food in the 
immediate vicinity of plaintiffs’ residences, in the lower part of the 
city of New Orleans, in the square bounded by Peters, Flood, Dela- 
ronde streets and Caffin avenue. After alleging that the business com- 
plained of is in itself a nuisance, and that its close proximity to their 
residences renders it unbearable to them, plaintiffs charge that defend- 
ants’ slaughter-house is at the same time a public nuisance, because it 
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is carried on in violation of a city ordinance which restricts the busi- 
ness of slaughtering animals for food to another portion of the city. 

The grounds of resistance relied on by defendants are substantially 
as follows: 

Ist. That the State courts are bereft of jurisdiction in the premises 
by reason of the pendency of a suit, in the Circuit Court of the United 

States, between Barthet, one of the defendants herein, as plaintiff, and 
the city of New Orleans as defendant, in which an injunction had been 
issued, before the institution of this suit, pendente lite, restraining the 
city from interfering with Barthet’s right of carrying on the business 
of slaughtering animals for food at the point described in plaintiffs’ 
petition. 

2d. That the city ordinance of September 12, 1885, which forbids 
the maintenance of slaughter-houses in the portion of the city described 
in plaintiffs’ petition, is unconstitutional, illegal, unreasonable and op- 
pressive. 

The judgment of the district court perpetuated the preliminary in- 
junction issued in favor of plaintiffs, and ignored their demand for 
damages. Defendants appeal, and plaintiffs have presented no motion 
for an amendment of the decree, hence the question of damages here- 
tofore incurred by plaintiffs is eliminated from discussion in the pres- 
ent appeal. 

I. 

The plea to the jurisdiction was urged under the following cireum- 
stances: 

During the progress of the trial, plaintiffs, in rebuttal, offered in ev- 
idence the record of the suit of Barthet vs. City of New Orleans, then 
pending in the Cireuit Court of the United States. The object of the 
evidence was to contradict Barthet’s testimony in this case, as conflict- 
ing with his affidavit in the other suit. 

At that stage of the proceedings defendants in this case tendered the 
issue, as a peremptory exception, that the State court was without 
jurisdiction to hear and determine the issues involved in this contro- 
versy, which were the same as presented in the suit pending before 
the Federal court. 

An inspection of the record in that case, and of the opinion and de- 
cree rendered therein, shows that the issue in that controversy turned 
upon the alleged unconstitutionality of a city ordinance adopted on 
the 12th of May, 1885, the purport of which was to subject the right of 
maintaining slaughter-houses in the district herein above described, to 
the express permission of the council in each case. 
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The court held the ordinance to be unconstitutional, and issued a 
preliminary injunction restraining the city council from the perform- 
ance of the threatened unlawful act complained of by Barthet. 

That suit was instituted on June 22, 1885, and the decree was ren- 
dered in July following. Now the ordinance which is the groundwork 
of plaintiffs’ complaint in the case before us, was adopted on the 12th 
of September following; and its purport is to restrict the slaughtering 
of animals for food to the fifth district of the city of New Orleans, sit- 
uated on the right bank of the Mississippi river, to that district below 
the depot of the Morgan’s Louisiana and Texas Railroad Company, and 
extending to the lower limit of the parish of Orleans. 

It is therefore very clear that an issue wrising under an ordinance 
adopted on the 12th of September, 1885, could not have been presented, 
and that it could not have been judicially coutemplated in a decree 
rendered, in a suit which had begun on the 22d of June previous. 

The objection to the jurisdiction of the court a qua which was nei- 
ther a plea of lis pendens nor of res adjudicata, was properly overruled. 


Il. 

The unconstitutional, illegal and oppressive features of the ordinance 
of September 12, 1885, are contained in several subdivisions : 

Ist. It is charged that the ordinance is void because it involves an 
illegal exercise of power on the part of the city, whose authority to 
designate places for slaughtering was exhausted by the ordinances of 
October and November, 188], after which the city was stripped of the 
power to make any changes, as such changes would impair the rights 
of parties who had established slaughter-houses under the effect of the 
ordinances aforesaid. 

Under the ordinances referred to, the city had designated a district 
which includes the spot on which the defendants have erected their 
slaughter-house, as the limits within which the business of slaughter- 
ing animals for food could be carried on, under the duthority of the 
city. 

The main object of the ordinance of September, 1885, is to operate a 
change in the limits established by the two previous ordinances of 1881. 
It reads as follows: 

‘It shall be unlawful to establish slaughter-houses in the parish of 
Orleans, except in the fifth district thereof, below the depot of the 
Morgan’s Louisiana and Texas Railroad Company; and before the 
erection of any such slaughter-house, the particular location selected 
shall be approved by an ordinance of the city council, on a petition of 


a majority of the neighborhood, The operations in and about all 
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slaughter-houses in the city of New Orleans, shall be in accordance 
with the provisions of Ordinance No. 7336, Administration Series, 


adopted September 13, 1881. 
“Art. 2. That all that portion of Ordinance 7376, A. S., adopted 


13th of October, 1881, and Ordinance No. 7437, A. S., adopted Novem- 
ber 18, 1881, designating the territory between Poland or Reynes 
street, the Mississippi river, Good Children street and the lower limits 
of the parish of Orleans, where slaughter-houses could be kept and 
maintained, be and the same is hereby repealed.” 

If the ordinance is legal and binding in its effect, it is clear that the 
authority granted by the ordinances which it purports to repeal is re- 
called, and that the slaughter-house erected by defendants is undoubt- 
edly prohibited. 

The power of the city council to regulate the business of slaughter- 
ing animals for food, within the city limits, is derived directly from 
the Constitution of the State. Article 248 reads: 

‘The police juries of the several parishes, and the constituted au- 
thoritiés of all incorporated municipalities of the State, shall alone 
have the power of regulating the slaughtering of cattle and other live 
stock within their respective limits; provided, no monopoly or exelu- 
sive privilege shall exist in this State, nor such business be restricted 
to the land or houses of any individual or corporation; provided, the 
ordinance designating the place tor slaughtering shall obtain the con- 
current approval of the board of health or other sanitary organization.” 

From the language of the article it appears that the framers of the 
Constitution intended to vest in the enumerated subdivisions of the 
State, within their respective limits, the whole power inherent to a 
sovereign touching the regulation of the slaughtering of animals for 
food. 

The power thus delegated is as complete, unrestrained and unshack- 
led as it originally existed in the State itself, and its exercise can be 
circumscribed by no limits or conditions which could not apply to the 
State or to the sovereign whence it emanates. 

Its description in American jurisprudence is the police power, a gov- 
ernmental attribute which cannot be the subject of a contract, and to 
the free exercise of which no estoppel can be interposed. 

It is therefore error to assert that in its exercise for the regulation of 
any subject, it can be considered as exhausted —and that it can never 
undo what it has once done. 

In the sovereign, its existence is coeval with the government; in a 
subordinate State functionary, it lasts as long as the delegation thereof 


continues. 
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But its nature and scope, as well as its existence, are subjects long 
since removed beyond the domain of discussion; they have been well 
detined and safely consecrated in a long series -of adjudications ren- 
dered by the Supreme Court of the United States, by our own Supreme 
Court and by those of many of our sister States. 

In the case of the Butchers’ Union Company vs. Crescent City Com- 
pany, 111 United States Reports, p. 746, in which the right of the State 
of Louisiana, under its police power, to abrogate certain franchises 
previously granted by the Legislature, was contested by the defendant 
corporation, the Court, in treating of this identical subject, used the 
following language: 

“The denial of this power, in the present instance, rests upon the 
ground that the power of the Legislature intended to be suspended is 
one so indispensable to the public welfare that it cannot be bargained 
away by contract. It is that well-known but undefined power called 
the police power. We have not found a better definition of it for our 
present purpose than the extract from Kent’s Commentaries in the ear- 
lier part of this opinion. ‘ The power to regulate unwholesome trades, 
slaughter-houses, operations offensive to the senses,’ there mentioned, 
points unmistakably to the powers exercised by the Act of 1869, and 
the ordinances of the city under the Constitution of 1879. While we 
are not prepared to say that the Legislature can make valid contracts 
on no subject embraced in the largest definition of the police power, 
we think that in regard to two subjects so embraced, it cannot, by any 
contract, limit the exercise of those powers to the prejudice of the gen- 
eral welfare. These are the public health and public morals. The 
preservation of these is so necessary to the best interests of social 
organization that a wise policy forbids the legislative body to divest 
itself of the power to enact laws for the preservation of health and the 
repression of crime.” 

Similar views were expressed by this Court in the case of the Cres- 
cent City Slaughter-house Company vs. City of New Orleans, 33 Ann. 
934. 

In the case of Stone vs. Mississippi, 101 United States Reports, p. 
814, that exalted tribunal said very emphatically, on this subject: ‘“‘No 
Legislature can bargain away the public health or the public morals. 
The people themselves cannot do it, much less their servants. The 
suspervision of both these subjects of governmental power is continu- 
ing in its nature, and they are to be dealt with as the special exigen- 
cies of the moment may require. Government is organized with a view 
to their preservation, and cannot divest itself of the power to provide 
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for them. For this purpose the legislative discretion is allowed and 
the discretion cannot be parted with any more than the power itself.” 
Fertilizing Co. vs. Hyde Park, 97 U.S. 659. 

It will thus be seen that in the contest of the defendants’ predeces- 
sors, whose triumph resulted from the consecration of the principle 
that the police power is a continuing governmental attribute, they suc- 
ceeded to open a door which cannot now be closed by virtue of the 
same doctrine. 

2d. Defendants’ next contention is that the ordinance is without 
effect as to them because their right to carry on a slaughterhouse at 
the point designated has been judicially recognized in the two de- 
cisions hereinabove referred to. 33 Ann. 934, and 111 U. S. 746. 

That argument is practically answered by the considerations ad- 
vanced by us on the first point of contention. 

3d. It is also urged that the ordinance is unjust and arbitrary ; 
that the limits designated by it are not adapted to the establishment 
of slaughterhouses, and that the designation of the limits fosters a 
monopoly, in violation of the Constitution. 

As already demonstrated in this opinion, the city 1s clothed with the 
exclusive and constitutional mandate, to regulate, within its corporate 
limits, the slaughtering of animals for food. Under such a delega- 
tion of power the question might arise as to the authority of the judi- 
ciary to interfere with the legislative discretion thereby vested in the 
municipal authorities, for the purpose of checking an unwarranted or 
arbitrary exercise of the same. 

But granting the power of courts to encompass municipal action on 
the subject within proper limits, the evidence in the record in this 
case is amply sufficient to refute the charge of unjust, arbitrary or op- 
pressive action on the part of the City Council in the change sought to 
be made by means of the ordinance of September 12, 1885. 

On many points of our inquiry the testimony is conflicting, but the 
preponderance of the voluminous evidence in the record establishes 
on this point the following state of facts: 

Defendants established their slaughterhouse on the main street or 
principal thoroughfare of the neighborhood, situated in the district 
designated in the ordinances of September, October and November, 
1881, a street which runs aloug the banks of the Mississippi River, 
and on which stand the family residences of plaintiffs and other per- 
sons living in that portion of the city. 

The slaughterhouse was built in very close proximity to the resi- 
dences of plaintiffs, who had selected that site for their homes, on ac- 
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count of the advantages of river breezes and ample supply of pure 
air, coupled with the orderly and quiet condition of the neighborhood. 

A short distance below, also on the banks of the river, stand the 
United States Barracks, in which a garrison of troops, with the neces- 
sary complement of officers of the regular army is constantly quar- 
tered ; and for which the main supply of water is taken from the river 
by means of a pump and pipe worked by steam power. 

In the month of April, 1885, while the slaughterhouse was in pro- 
gress of erection, the resident neighbors, several of whom are plain- 
tiffs herein, presented a written protest to the City Couneil, against 
the establishment and maintenance of a slaughterhouse in that locality 
and in which they detailed the several nuisances to which they and 
their families would be subjected by the proposed enterprise. 

Their complaint was not then heeded, and the slaughterhouse began 
its operations on the 11th of July, 1885, 

Practical experience soon demonstrated to the Council that a 
slaughterhouse is prima facie a nuisance to those who live in close 
proximity thereto. 

Besides the usual adjuncts of such an establishment, such as the 
agglomeration of a class of men not desirable as neighbors, the 
driving of wild steers in the street to the terror and great danger of 
persons passing to and fro on the street, the loud and yelling voices of 
cowboys, the noxious smell of blood and of offal of slaughtered ani- 
mals, came the polution of the water in the river through the action 
of the waste or discharge pipe used by the slaughterhouse for the dis- 
charge of blood and other refuse matter incident to such operations. 

The complaints of the neighbors were thus reiterated, and became 
louder and more clamorous, as they were joined by the officer in com- 
mand of the Barracks, who complained to the Council that the water 
which was pumped from the river for the use of the garrison was 





polluted through the operations of the slaughter-house. 

A chemical analysis by an expert and competent chemist of several 
samples of water taken at the place where the discharge pipe empties 
its contents in the river, at longer distances below and immediately at 
the point where the suction pipe of the pump used at the barracks con- 
nects with the river, corroborated the charge made by the commanding 
officer of the barracks. 

All these complaints, as well as the report of the chemist who had 
been selected by the counsel of the defendants, were referred to the 
proper committee of the Council, who gave a heaving to all parties con- 
cerned, and took the advice of the Sanitary Inspector of the Board of 
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Health as to the nuisance condition of the business nieatiend of. The 
committee on health then submitted their report to the Council; it con- 
sisted in recommending the ordinance which was adopted by the Coun- 
cil on September 12, 1885. 

In addition to all these elements of complaint going fai to show that 
the defendants’ business was a public as well as a private nuisance, the 
council had also to consider the fact that the defendants had omitted 
to comply with a very important sanitary condition exacted by the 
terms of the very ordinance under the authority of which they were 
operating their establishment. That condition was the use of a nui- 
sance boat “amply sufficient to hold and contain and carry off daily 
all offal, filth and waste” of their slaughter-house. 

To dispose of such matter, the defendants hauled the same in carts, 
running in front of plaintiffs’ residences, to a nuisance wharf belong- 
ing to the city, situated a short distance above the slaughter-house. 

Under this condition of things, the members of the city council 
deemed it their right, and conceived it their duty, to suppress the de- 
fendants’ business at the point selected by them. 

With such a showing, this Court cannot and will not undertake to 
say that the action of the council was either unjust, unwise, arbitrary 
or oppressive. 

It is well settled in jurisprudence, from lessons taught by nature 
itself, that ‘“‘Slaughter-houses are regarded as prima facie nuisances, 
and their existence so near to dwellings as to impair their comfortable 
enjoyment is an actionable injury, and their presence in a public place 
or near a highway, whereby the public is annoyed, although only for 
a temporary period, is a public nuisance.” Woods on Nuisances, p. 
657. 

‘¢ The business of slaughtering cattle has been held to be a nuisance 
where no noxious smells were liberated therefiom, when carried on 
near a highway so that the smell of blood frightened horses passing it. 
* * * Aiso when the business was carried on upon the banks of a 
stream, and the blood from the animals was discharged into the stream 
so as to pollute the waters thereof. Nor will the fact that the waters 
of the stream are already partially polluted, justify, or in any measure 
serve as a defense to an action for an increase of the nuisance, by the 
discharge of the blood and offal from a slaughter-house into the stream 
or by any other method.” Woods on Nuisances, p. 664; Howell vs. 
Butchers’ Union, etc., 36 Ann. 63. 

With a view to subject these lessons of experience to a practical test 
in the incorporated cities of the State, but principally in the city of 
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New Orleans, the framers of our Constitution delegated the power, full 
and exclusive, to the constituted authorities of all incorporated munic- 
ipalities to regulate the slaughtering of animals for food within their 
limits. 

Now, in the exercise of that power, the city council ordained in Sep- 
tember, 1885, that it shall be unlawful to establish slaughter-houses in 
the parish of Orleans, except in the fifth district thereof, below the 
Morgan Railroad depot. We fail to perceive in that action any design 
or intent to foster a monopoly for the slaughtering of animals in the 
State. 

From the reeord it appears that in the designated limits there is am- 
ple room to establish several slaughter-houses. True, the locality is 
not as convenient to that particular business as the limits prescribed 
in the ordinances of 1881, but this is a matter which must be left to 
municipal discretion, in the exercise of the police power. As a con- 
sideration, it must be held to be secondary to that of the public health 
and publie comfort. 

It may be, as contended by appellants, that the change will operate 
favorably to the benefit of the Crescent City Slaughter-house Com- 
pany, whose establishment is situated on this side of the river, imme- 
diately below the lower limits of the city of New Orleans, in the parish 
of St. Bernard—and that the location of that slaughter-house is equally 
noxious and injurious to residents in its vicinity. But the city of New 
Orleans has no control over that establishment, and these considera- 
tions can have no weight on the judicial investigation which now con- 
cerns us. Chances and advantages or disadvantages in trade or busi- 
ness cannot be regulated by judgments of courts. 

4th. Defendants further charge the unconstitutionality and nullity 
of the ordinance of September 12, 1885, because it exacts the consent 
of the city council and of the majority of the neighbors, as a condition 
precedent to the erection of a slaughter-house in the designated limits. 

This question does not properly arise in the present controversy. It 
could require judicial solution only in a case arising between a party 
who would desire to establish a slaughter-house in that locality, with- 
out complying with the imposed conditions, and the municipal author- 
ities or any person or persons who would seek to interfere with him or 
his enterprise. 

The question before us is not the wisdom of the selection, but the 
right to enforce the prohibition contained in the ordinance. 

Conceding for the sake of argument that the condition imposed is 
unconstitutional or, as alleged, impossible of execution, it cannot inval- 
idate or vitiate the whole ordinance. 

17 
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Without it the prohibition to slaughter animals in the parish of Or- 
leans, except in the designated district, is complete for two purposes, 
namely: the prohibition on the one hand, and the permission on the 
other. The legal object and the void provision are not so connected 
together in meaning and intent that the one could not legally exist 
without the other. 

“ Where, therefore, a part of a statute is unconstitutional, that fact 
does not authorize the courts to declare the remainder void also, unless 
all the provisions are connected in subject-matter, depending on each 
other, operating together for the same purpose, or otherwise so con- 
nected in meaning that it cannot be presumed the Legislature would 
have passed the one without the other. The constitutional and uncon- 
stitutional provisions may even be contained in the same section, and 
yet he perfectly distinct and separable, so that the first may stand 
though the last fall.” Cooley’s Constitutional Limitations, 4 ed. p. 215° 

This concludes our review of all the points made by defendants’ 
counsel, and ably supported both in oral argument and by brief. 

But we must vow direct our attention to bills of exception which 
they took from two rulings of the district judge, who rejected testi- 
mony proffered by defendants for the purpose of showing that the 
ordinance of September 12, 1885, was fostered, and that the present 
litigation was instigated by the Crescent City Slaughter-house Com- 
pany, in order to retain its monopoly in the slaughtering of animals for 
food in the markets of New Orleans, in defiance of the Constitution. 

The investigation undertaken by the defendants involved the right, 
which they claim, of questioning the intent and the motive of the coun- 
cil in passing the ordinance by which they have been injured. 

The ordinance is clearly general and legislative in its character and 
scope; it does not purport to enter into a special contract with, or to 
confer any franchise upon, any individual or body, or combination of 
individuals. Hence, in this connection the members of the city coun- 
cil are entitled to the same privileges and prerogatives which belong 
to members of a State Legislature. 

‘Tf a court of law can, in any case, inquire into the motives of mem- 
bers of the Legislature, it cannot do so collaterally.” * * 6 Cranch, 
p. 87, Fletcher vs. Peck. 

From numerous respectable jucicial authorities, Judge Dillon, in his 
work on corporations, has formulated the following principle : 

‘“‘When the officers of municipal corporations are invested with 
legislative powers, they are exempt from individual liability for the 
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passage of an ordinance within that authority, and their motives in 
reference thereto will not be inquired into.” Dillon, 3 ed. p. 326. 

The passage of the ordinance now under discussion involved the 
exercise of the highest legislative power which could possibly be dele- 
gated to a municipal corporation under a republican form of govern- 
ment, namely: the police power. 

The evidence was properly rejected. 

If the defendants can prove against any member or members of the 
city council the charges which are intimated in their brief, their rem- 
edy is clear under constitutional provisions and existing laws. 

But the issue as submitted to us in the pleadings is restricted to a 
question of usurpation of power, and of arbitrary and oppressive con- 
duct, on the part of the council as a body. 

Under that issue, important in itself, but restricted by the pleadings, 
the Court has no authority to investigate or ascertain what assistance, 
if any, plaintiffs herein have received from the Crescent City Company 
or other outside parties or influences. Our only concern is to ascer- 
tain, under the law and the evidence, whether they are entitled to the 
relief which they seek from the courts of their country. 

The district judge has reached conclusions favorable to their demand, 
which he supports in an able, vigorous and well considered opinion, 
from which we have reaped material assistance, and we coneur with 
him. 


Judgment affirmed. 





No. 9877. 
FirMIN LEWIS ET AL. Vs. ABRAHAM KLOTZz. 


The party who applied for a jury cannot waive the jury at the moment of trial, unless the 
other party consents. 

The seizure and sale of one-third interest in a plantation under lease and before its expira- 
tion, does not dissolve the lease as to entire plantation. 

When the term of the lease was two years, and the lessees bound themselves to leave on 
the leased premises, at the end of the last year of the term, a certain quantity of the 
products of the place, the purchaser at judicial sale of an undivided third of the plan- 
tation, made at the end of the first year of the lease, could not take possession of the 
entire plantation and convert to his own use the crops thereon, under the plea that, the 
lease being dissolved by the said sale and the crops thereon converted, not exceeding 
what the lessees were bound to leave there. under the contract, at the expiration of the 
term of lease, he had a right to take said crops. The crops belonged to the lessees, and 
they were entitled to recover their value. 

When the contract of lease is deposited in the recorder’s office for registry, and an indorse- 
ment made thereon by the recorder, showing its deposit for record, but the contract is 

not recorded in the book ot conveyances, but in another book kept for the recording of 
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leases, etc., such registry will protect the parties whether the contract was recorded in 
the proper book or not. Arts.C. C. 2266, 2245, 2254; Payne vs. Pavey, 29 Aun. 116 
reaftirmed. 


eo from the Twentieth District Court, Parish of Assumption. 
ye Knobloch, J. 


W. EH. Howell, for Plaintiffs and Appellees: 

(¢) When real estate is owned in indivision by several persons, upon the undivided share 
of one of whom a judicial mortgage is of record, and the whole property is leased by 
the joint owners by public act duly recorded, the seizure and sale of the encumbered 
interest does not dissolve the lease in so far as the other unencumbered interests are 
concerned, and the tenant canrot be dispossessed of the unencumbered interests. ‘The 
judicial mortgage and all rights under it must be restricted to the property of the 
debtor alone and cannot, in any possible manner, affect the property of third persons or 
any one holding under such third persons. R. C. C. Arts. 3278, 3279, 3282 and 3321; 
12 Ann. 867; 28 Ann. 763; C. C. Arts. 2732 and 2733; Hennen’s Digest, vol. 2. p. 1365 ; 
&N.S., p. 336, 11 Ann. 95. 

(b) The purchaser at such sale is entitled only to joint possession with the lessees, who 
hold for the other joint owners. 23 Ann. 150; 33 Ann. 298. 

(¢) A purchaser of property at private sale, which property is under lease at the time, said 
lease being duly recorded, cannot legally take possession of the leased premises during 
the lease, and if he does, renders himself liable to an action in damages by the lessevs 
k. C. C. Arts. 2732 and 2732; 11 Ann. 95; 1 N. S. 264; 8 N.S. 563. 

(d) All crops growing or gathered upon leased property, the product of the labor of the 

lessees, are the property of such lessees, and if taken possession of by the purchaser of 

such property at judicial sale thereof, under a foreclosure of mortgage or otherwise, 
renders him liable to the lessees for the highest market value of suchcrops. 28 Ann. 

763 ; 32 Ann. 201; Cooley on Torts, top page 433. 

Every, at whatever of, man that causes damages to another obliges him, by whose fault 


(e) 
it happened, to repair it. RC. C. 2315. 
(f) All profits of which a person has been deprived by the illega] acts of another, whether 


prospective or otherwise, are allowed at civil law when proved. C. C. Arts. 1933 and 
1934; 10 Aun. 633; 3 L. 332; Sedgwick on the Measure of Damages, 7th edition. pp. 
108-143. 

(g) Where an action for damages is tried by a jury they are peculiarly the judges ot the 
measure of damages, ard unless their verdict is palpably wrong it will not be dis- 
turbed by the appellate court. Hennen, vol. 1, p. 92 (b); 3 Ann. 670 

(h) Every assertion of title to, or act of dominion over personal property inconsistent, the 
rights of the owner is in lawa wrongful conversion, and proof of such acts is sufti- 
cient to establish such conversion. 2 Ann. 281, 289 

(i) Every wrongful conversion of property of another constitutes the party so converting 

a trespasser, and renders bim liable as such, the measure of damages to be determined 

by the fact, whether such acts were malicious or otherwise. 9 Ann. 490 

The remedy in behalf of lessees prescribed by articles 2696, 2703 and 2704, of the R. ©. 

C -is not exclusive, nor does it deprive the lessee of his action in certain cases against 

the party evicting him for the damage caused him, but the only penalty for failure to 

give the notice therein prescribed, is the loss of his remedy for damages against his 


> 
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lessor. 31 Ann. 71. 

When a defendant prays for trial by jury in his answer, or subsequently, and the court 
so orders the trial, and the case is accordingly fixed for trial, itis too late on the morning 
of the trial, after the case has been called for trial, for the defendant to waive the trial 
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by jury thas ordered, and such jury trial cannot be thus waived unless the plaintiff 


consents, and contrary to his objections to such waiver. 2M. 48: 10 Ann. 24. 
The exception of no cause of actian filed herein was properly overruled by the lower 
court. This is an action in damages, and arising out of a quasi offense committed by 


(dl 


the defendant, and an action personal in its character, and could be brought by the 
plaintiffs. R.C.C. 2315: 6 R. 382; 9 Ann. 490; C. Part 32; 27 Ann. 629; 28 Ann. 761. 
(m) A party cannot ask for the dissolution of a contract and at the same time demand its 
specific performance, the one demand is repugnant to and inconsistent with the other. 
He cannot ask to dissolve a sale and at the same time demand the purchase price. 31 
Ann. 73; Hennen, vol. 2, p. 1138 IT, (a) Nos. 2, 12, 13, 23. 
(n) If the contract of lease is, by its nature, indivisible, then it cannot be divided for any 
purpose; it must be wholly enforced or wholly annulled and dissolved. 7 Ann. 612. 
In all bi-latteral contracts, when reciprocal obligations are assumed, these obligations 
cannot be all enforced on the one side and not enforced at all against the other side 
Aud if one of the contracting parties is released from the fulfillment of his obligations, 
the carrying out of which was the very consideration for the obligations engaged to be 
performed by the other side, the latter party is likewise released. 10 L. 23; Rennen. 
vol. 1, p. 803, (e) No. 6; 31 Ann. 67; 1 Ann. 422. 
(p) Pretits, of which a person is illegally deprived by the act of another, are recoverable. of 
whatsoever nature or kind they may be, and any such profits proven to have been thus 


(o 


lost must be accorded 

(y) Defendant’s demand in reconvention was properly disallowed, and all evidence offered 
tu prove it properly rejected, because the allegations of said demand do not upon their 
face set forth any cause of action against plaintiffs, and because irrelevant and inad- 
missible under the pleadings, and not incidental to or necessarily connected with, or 
growing out of plaintitfis’ demand. 2R. 216; 3 R. 387; 9 Ann.7: 14 Ann. 859; 11 R. 
347; Hennen, vol. 2, p. 1173 (b) 14 Ann. 734. 

Interest at the legal rate properly runs from the date of wrongful taking, and even if it 


(r 
does not, the court should apply the rule of ‘‘ De minimis non curat lex,” and should not, 
even if the judgment is amended in this small particular, throw the cost of appeal upon 
the appellee. Hennen, vol. 1, p. 99; 38 Ann. 347; 7 Ann. 116, 847; 38 Ann. 347, Sedg- 
wick leading case on the measure of damages, p. 597. 

No question of partnership or partnership rights are involved in this case. The lessors 


* 


were simply joint owners of the leased property. 

Even should the Court hold the lease to have been dissolved. so far as the whole prop 
erty was concerned, by the sale of the encumbered portion under the judicial mortgage, 
still the lessee cannot be held for anything in the nature of future rents, all obligations 


it 


arising under and by virtue of the contract of lease are put at an end by the dissolution 
of the contract. 1 Ann. 421; 31 Ann. 70. 

(«) The lease in this case was properly recorded in the office of the conveyances in the par- 
ish where the leased property is situated. R.C.C. Arts. 2266, 2254, 2245; 29 Ann. 116; 
33 Ann. 1250. 


Walter Guion, for Defendant and Appellant : 
Ist. The suit should have been dismissed on the exception of no cause of action, because 
plaintiffs having alleged that. as lessees, they had been evicted from the Jeased prem- 
ises by defendant, a third party, upon a certain claim of right to such property, which, 
as plaintiffs alleged, ‘‘ he claimed was his private property,’’ could not hold defendant 
responsible for the damages claimed to have been suffered by them, and could only pur- 
sue their rights, if at all, against their lessors, Gonzales & Co., and furthermore, having 
alleged in their petition that they had been dispossessed of the property leased, which 
they had held possession of under a lease “for more than one year,” plaintiffs have 
given to their suit the character of a possessory action which, as lessees, they have no 
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right to institute. C.C. Art. 2703 (2673); Art. 2704 (2674); Art. 2696 (2666); C. P. Art. 
48; 2 La. 227; 23 Ann. 427; 31 Ann. 71; Marcadé, vol. 6, pp. 456, 457. 

That the lease relied upon by plaintiffs, as having been entered into bet ween them and 
the agricultural firm of Gonzales & Co., was in no manner binding upon defendant, a 
third party, because the same was never recorded in the book of conveyances of the 
parish of Assumption, the only proper place where the registry of the same could 
affect or serve as a notice as to third persons. See 30 Ann. 437: 33 Ann. 1121; 9 Ann. 
504; 5 Ann. 263. 

. That, even granting for the sake of argument, the lease declared upon by plaintiffs 
was rocorded in the proper place to serve as notice to third persons, of its existence and 
inscription, nevertheless, the same was, in its nature, essentially indivisible and inca 
pable of existing except as a whole and in its entirety ; and that the seizure and sale by 
Dorcino Landry, a judgment creditor of Jean Gonzales, one of the members of the firm 
of Gonzales & Co., the lessees of plaintiffs, of the undivided one-third of the plantation 
so leased under a judgment randered and properly recorded in the Mortgage Office in 
the parish of Assumption, long prior to the ececution of the lease to plaintiffs by Gon- 
zales & Co., cut off and dissolved, in its entirety and as a whole, the lease under which 
plaintifts claimed the possession and the right of possession to the property ; and that 
defendant, having purchased, at the sheriff's sale made in the suit of Dorcino Landry 
vs, Jean Gonzales, the undivided third of said Jean Gonzales in the property, and im- 
mediately thereafter having purchased the remaining two undivided thirds of the same 
from the other two owners thereof, had the absolute right to enter into and take posses- 
sion of the plantation as a whole, without incurring any liability whatever to plaintiffs 
by reason of such possession or otherwise. C. C. Art. 2823. (2794); 14 Ann. 108; 12 La. 
210; 2 Ann. 478; 15 Ann. 661; 30 Ann. 1314, 404, 32 Ann. 203. 

4th. That even should it be held that the lease relied upon by plaintiffs was duly recorded 
so as to affect defendant, and that it should be further held that it was not indivisible 
and not dissolved and cut off in its entirety, by the seizure and sale under the judgment 
in the suit of Dorcino Landry vs. Jean Gonzales, nevertheless, defendant, as the pur- 
chaser, at the sheriff's sale made in that suit, of the undivided one-third interest of Jean 
Gonzales, in the property so leased, had the undoubted and absolute right of taking and 
entering into possession of the undivided third of said property, free from any rights or 
claims of plaintiffs under that lease, and that even in this case, if defendant had taken 
possession of and worked the whole plantation, plaintiffs would have no right of action 
against him by reason thereof, unless defendant has made a profit from said plantation, 
and that then plaintiffs should be compelled to remunerate defendant for all proper ex - 
pe.ditures incurred by him in carrying on the plantation, and should not be permitted 
to recover from defendani unless he had mismanaged the property, or had made a profit 
from it, or had maliciously deprived them of the use and enjoyment of the two-thirds 
not sold in the suit of Landry vs. Gonzales. C.C. Art. 2295, (2274); Art. 2299, (2278) ; 10 
Ann. 257; Art. 1965, (1960) ; Hennen, vol. 2, p. 1020, No. 19; 4 Ann. 76; 7 Ann, 136; 12 
Ann. 354; 22 Ann, 489; 30 Ann. 1099; C. C. Art. 2314 (2292.) 

5th.’ That plaintiffs, for the reasons given and by further reason of the fact that defendant, 
instead of making any profit from the crop made in 1881, on the ‘‘Gonzales” plantation, 
incurred a heavy loss, notwithstanding a skillful and economical management of the 
property,.have no right of action, nor claim against defendant, for any supposed profits 
resulting from the crop operations of that year. Nor is their claim for the alleged value 
of seed cane, corn and hay, which the said defendant took possession of with the planta- 
tion, entitled to give any greater consideration, because, under their lease with Gonzales 
& Co., plaintiffs received with the leased plantation a certain quantity of corn, hay and 
seed cane, which they bound themselves to return with the plantation at the expiration 
ot their lease, and that the quantity which defendant took possession of with the plan- 
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tation, when he entered into possession under their lease, and which quantity the evi- 
dence shows has never been otherwise, returned to their original lessors, nor any one 
else. 32 Ann. 203; C. C. Arts. 2710, 2680. 

6th. That the lease relied upon by plaintiffs, if ever binding against defendant, was dissolved 
by the seizure and sale in the suit of Dorcino Landry vs. Jean Gonzales, and that de- 
fendant, as purchaser of one-third of the plantation at that sale, and of the other two- 
thirds thereafter, had the right tu take possession of the corn, cane and hay, as part and 
parcel of the leased premises, and which, by the terms of the lease, plaintiffs were 
bound to return and abandon with the plantation at the expiration of their lease. And 
if, on the other hand, the lease was not dissolved in its entirety by that seizure and sale, 
it was certainly dissolved as to one-third of the property, and that as defendant had the 
undoubted right to enter into possession of one-third, at least, of the plantation, and 
work the same for his own account, plaintiffs cannot hold him responsible for the corn 
and hay so taken possession of by him with the plantation, for the same were used by 
defendant, and the seed cane planted by him to make the crop of 1881, for the recover’ 
of the alleged profits of which plaintiffs have also sued defendant. The two claims are 
inconsistent and destructive of each other. 

ith. The district judge erred in his rulings, during the trial, in the following particulars: 

1. In refusing to allow defendant to waive the trial by jury previonsly prayed for 

by him, on plaintiff's counsel objecting to such waiver, though not making a specific 

prayer for a jury on behalf of plaintiffs. C. P. Arts. 494, 495; Hennen, vol. 1, p. 767 

(b), Nos. 3, 4, 7, 9. 

2. In allowing plaintisff’ counsel to introduce evidence, for the purpose of establishing 
the value of the seed cane left on the leased property by plaintiffs, and taken possession 
of by defendant ; and also the quantity of sugar and molasses made on the property in 
1881, while in defendant's possession, and the value of same C.C. Art. 2703, (2673) ; 
Art. 2704, (2674) ; Art. 2696, (2666); C. P. Art. 48, 2 La, 227; 23 Ann. 427; 31 Ann. 71; 
Marcadé, vol. 6, pp. 456, 457. 

In refusing to allow defendant to establish, by the testimony of defendant himself, 
and by ether evidence offered by him, by way of reconvention, the amount of expenses 
incurred by him during the year 1881, upon the ‘‘Gonzales”’ plantation, as alleged and 
set forth in his answer, and in restricting the evidence, as he did, to disproving plain- 
tiffs’ allegations for the recovery of loss of profits, and for no other purpose. 

8. The district judge also erred in his charge to the jury in the following particulars, by 


~ 
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refusing to charge the jury as follows: 

That a lessee of a plantation is bound by law to leave the property so leased whenever 
the lease is put an end to. in the same state ir which he received it, and that he must 
return with it everything that he received with it, and everything that he agreed to de- 


— 


liver with it at the termination of the lease. 

That when a party leases a plantation with farming implements thereon, and takes 
with it seed care, hay and corn belonging to the lessor, and upon the plantation at the 
time of taking possession with the obligation of returning the same quantity of such 
property at the termination of the lease, the lessee is bound to return such seed cane, 
corn and hay, with the leased property, whenever the lease is terminated, as one of the 
obligations and stipulations of his contract, and as part of the leased premises. 

3 Thatif the jury believe from the evidence that plaintiffs leased from Jean Gonzales 
& Co. their plantation, and that they received with it a certain quantity of hay and 
corn, to be returned with the plantation at the end of the lease, and that they further 
bound themselves to leave on the plantation at the termination of the lease seed cane 
suflicient to plant a specified quantity of land, and should further believe that defend- 
ant purchased ata sheriff's sale, made on the execution of a judgment rendered and re 


corded prior to the lease so entered into, the undivided third of Jean Gonzales, and 
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after said sale acquired the other two-thirds of the plantation, that then they, the jury, 
should consider defendant entitled, by reason of his said acquisition, to everything 
that should be returned by plaintiffs, as lessees, with the plantation; and that if the 
jury should believe that defendant took possession of any corn, hay or seed cane, when 
hé took possession of the plantation, and which had been produced by plaintiffs, that 
they should then consider the quantity so taken possession of by defendant and should 
not hold him responsibdle for the same unless they, the jury, found that the quantity so 
taken possession of by defendant exceeded the quantity which plaintiffs received with 
the plantation when they took possession as lessees. 

9th. The judgment is erroneous in giving interest on the amount for which it is rendered, 
because no specific rate of interest is claimed in the petition of plaintiffs, nor any date 
tixed from which interest is asked to run; and, second, because the verdict of the jury 
fixes no rate of interest upon the amount found to be due, nor does the same. provide 
any date from which the same should run. C. P. Art. 553; 30 Ann. 735; 20 Ann. 217, 
218. 


The opinion of the Court was delivered by 

Topp, J. On the 6th of January, 1880, the plaintiffs leased a sugar 
plantation from John Gonzales & Co., an ordinary partnership, com- 
posed of John, Perico and Raphael Gonzales, joint owners of the plan- 
tation leased, each owning an undivided third of the same. The lease 
was for the term of two years, ending on the 3lst December, 1881. 

Among the stipulations of the contract was one to the effect that 
the lessors turned over to the lessees a lot of corn and hay then on the 
place, which the lessees were to return at the expiration of the term of 
the lease ; and they were also to leave on the plantation at that time 
seed cane enough to plant twenty arpents of land. 

The lessees took possession of the plantation, and made a crop 
thereon the first year named (1880). In December of that year, the 
one-third interest of John Gonzales in the plantation was seized and 
sold, under a judgment obtained against him, and recorded in 1879. 
This interest was purchased at the sheriff’s sale by the defendant 
Klotz, who, on the same day, also bought, at private sale, the remain- 
ing interests in the property of the other proprietors—Perico and 
Raphael Gonzales. Klotz immediately went on the plantation, and 
took possession of the corn, hay and seed cane of the plaintiffs found 
there. 

The plaintiffs then resorted to an injunction to restrain Klotz in liis 
proceedings, and maintain themselves in possession during tne residue 
of their lease, and claimed damages. 

Klotz dissolved the injunction on bond, and continued in possession 
of the property. 

Plaintiffs then filed an amended petition, in which was set out spe- 
cifically the amount and character of the damages claimed. 

The main items of these were : 
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One hundred dollars for the hay. 

Two hundred dollars for corn. 

Five hundred dollars for seed cane. 

Twelve hundred dollars for net profits on the crop of 1881, which, 
under the terms of their lease, they were entitled to make on the 
place, but of which right they were deprived by the illegal act of the 
defendant in taking possession of the leased premises. 

There was an exception of no cause, which was overruled, and 
properly so. 

This was neither a petitory nor possessory action, as charged in the 
exception filed, but substantially an action for damages, claimed to re- 
sult from the unwarranted taking and conversion of the plaintiffs’ 
ptoperty, and the alleged violation of their legal rights. No clearer 
or graver cause of action could be asserted; and whatever rights the 
lessees might have preferred against this lessor on account of the acts 
of Klotz complained of, there was under the allegations of this peti- 
tion a distinct liability on his part. 

The case was tried by a jury—a jury being prayed for by the de- 
fendant. 

When the case was called for trial, the defendant, through his coun- 
sel, offered to waive the jury, and have the cause determined by the 
judge. To this the plaintiffs’ counsel objected, and the objection was 
sustained by the judge. ; 

‘This ruling forms a ground of complaint, which we tind embodied 
in a bill of exceptions taken by the defendant’s counsel. 

The ruling was correct ; the jury had been asked for by the defend- 
ant, the case had been put down as a jury case on the jury docket, the 
jury were in attendance to try the case. To have it thus tried under 
the order rendered was a right enjoyed by both parties to the suit, re- 
gardless of the question as to which party had applied for a jury, and 
being thus a jury case, the jury could only have been dispensed with 
by the request and consent of both parties. 

The answer of the defendant, after the general issue, resisted the 
plaintiffs’ demands upon the ground that the defendant’s purchase at 
sheriff’s sale of the one-third interest of Jean Gonzales in the planta- 
tion, dissolved the lease as to the whole of it; and that under this 
purchase and the subsequent acquisition of the interests of the other 
proprietors as sole owner of the preperty, he had the right to take 
possession of it regardless of the lease, and a further right to appro- 
priate the corn, hay and seed cane raised by the plaintiffs, and found 
on the place, since the same did not exceed the quantity of the like 
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product that the plaintiffs under the terms of the contract, were to 
leave on the premises at the expiration of the lease. 

It was further alleged that there had been no proper record of the 
lease, the same not having been recorded in the book of conveyances, 
and that therefore was without legal effect. 

It was further denied that the plaintiffs had a valid lease of the 
plantation, because the contract was made by one of the owners of the 
premises without the consent or authorization of the others. 

Finally, it was averred that the defendant took possession of the 
plantation and the property thereon claimed in the suit with the con- 
sent of the plaintiffs. 

I. 

The purchase at sheriff’s sale of one-third of the plantation by the 
defendant did not dissolve the lease of the entire plantation, and ren- 
der exigible, as contended by defendant, all the obligations of the les- 
sees as fully as if the term of the lease had expired. 

Granting that it dissolved the lease as to John Gonzales’s oue-third 
of the land, it had no legal effect on the rights of the lessees to or 
upon the remaining two-thirds, not embraced in the seizure and sale. 

The defendant, as owner of the one-third of the land under the ad- 
judication, was entitled to take possession of the one undivided third 
of the plantation, but no more. He could acquire no greater right or 
title to the plantation, under his purchase, than John Gonzales, his 
judgment debtor, held. 

He could have possessed himself of this interest, and if he chose, 
have cultivated the same ; but not so as to infringe upon the rights of 
the lessees over the remainder of the plantation. If this course 
did not suit him, or was deemed inconvenient or impracticable, he had 
the option to resort to a partition, and have his interest segregated and 
made definite. 

He had no more right to enter on the portion, or two-third interest 
of the plantation, under his purchase of the one-third, than a stranger 
would have had, and to this extent, and as relates to such portion, 
unaffected by his seizure and judicial sale, as stated, his attitude and 
conduct cannot be viewed otherwise than that of a trespasser. Becnel 
vs. Becnel, 23 Ann. 150; Balfour vs. Balfour, 33 Ann. 198 ; C. C. 2782, 
2733. 

Nor does the fact that he bought at private sale the remaining inter- 
ests in the plantation about the same time from the other co-proprie- 
tors, justify or relieve his conduct, for they could only convey to the 
defendant their interests subject to the lease. By this lease they 
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granted to the lessees—plaintifts herein—the right to occupy and cul- 
tivate the plantation to the extent of their interests, for another year. 


II. 


The question of the dissolution of the lease by the effect of the 
seizure and sale of a third of the leased premises, which we have dis- 
cussed, bears on the liability of the defendant for the corn, hay, etc., 
that he converted to his use when he entered on the plantation. His 
contention is, as above stated, was that the lease being dissolved by the 
seizure and sale referred to, and the lessees having bound themselves to 
leave on the plantation, at the expiration of the lease, the same quan- 
tity of corn, hay and seed cane that they found there, and as these did 
not exceed the quantity the lessees found there at the beginning of the 
lease, that he had a right to keep them, and could not be held respon- 
sible for their value. 


The conclusion we have announced touching this question of the 
dissolution of the lease by reason of the seizure and sale referred to, 
leaves this contentien without force. The property mentioned con- 
verted to his use by the defendant, belonged to the lessees, and their 
right thereto was unaffected by the seizure and sale. 


In the case vf Porche vs. Bodin, 28 Ann. 761, presenting a similar 
state of facts with the instant case, we find in the opinion rendered the 
following language: 

“It is true Article 465 of R. C. C. says that standing crops are con- 
sidered as immovable and as part of the land to which they are attached; 
and Article 466 declares that fruits of an immovable, gathered or pro- 
cured, while it is under seizure, are considered as making part thereof 
and inure to the benefit of the person making the seizure. But the 
evident meaning of these articles is, where the crops belong to the owner 
of the plantation, they form part of the immovable. * * * A crop 
raised on leased premises forms in no sense part of the immovable. It 
belongs to the lessee and may be sold by him, whether it be gathered or 
not, and may be sold by his judgment creditors.” 

See also the case of Sandel vs. Douglass, 27 Ann. 629. 

In this case the growing crop of a lessee was seized, with the planta- 
tion, by a mortgage creditor of the owner, and there was no record of 
the lease, yet the Court held the seizing creditor liable to the lessee for 
the full value of the crop. 
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Ill. 


It is further contended that the plaintiffs possessed no valid lease, 
and if they did, that it was not properly recorded and was without 
effect. 

The contract of lease was signed by one of the owners for himself 
and co-proprietors. It is claimed that the one signing had no author- 
ity from the others. The evidence satisfies us that, whether he had 
such authority or not, his act was fully ratitied. 

The contract of lease was duly deposited in the recorder’s office, and 
the required indorsement to that effect was made upon it. It was 
recorded in the book kept by the officer for the recording of leases. 
Whether it should have been recorded in the book of conveyances, it 
is unnecessary to consider, since the deposit in the proper office, and 
the proper indorsement by the officer fully protected the parties. C.C. 
2266, 2254, 2245; Payne vs. Pavy, 29 Ann. 116. 


IV. 


The liability of the defendant for corn, hay and seed cane taken by 
him being established, it remains to determine the value of the same. 
The evidence on this point is conflicting. The case was tried by a jury 
who, we presume, were thoroughly familiar with the subject of the 
value of these products, and after a close scrutiny of the evidence we 
are not satisfied that the estimate made by them, as shown by their 
verdict, should be disturbed. 

me 


There is a motion for an amendment of the judgment, by adding to 
the amount thereof the net profits that might have accrued from the 
cultivation of the place in 1881, which the plaintiffs were prevented 
from working by the act of the defendant. 

Granting that the net profits on a crop not yet begun or planted 
could form an element of damage in 4 suit of this kind, still we have 
failed, after an attentive consideration of the evidence bearing on this 
point, to reach any satisfactory conclusion as to the value of such 
profits, or even whether there would have been any profits at all. The 
amendment asked must, therefore, be disallowed. 

This conclusion dispenses us from the consideration of the reconven- 
tional demand urged by the defendant. 


Judgment affirmed. 
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No. 9916. 


J. G. GAYDEN vs. LOUISVILLE, NASHVILLE, NEW ORLEANS AND TEXAS 
RaiLroap COMPANY. 


A remittitur entered after the verdict of a jury has been rendered, in a case in which the 
matter in dispute, the sam demanded, exceeds #2000, dees not cut off defendant's right to 
appeal from a judgment rendered against him. This is so particularly when he objects 
to the remittitur being permitted, and the court allows it without prejudice to his right of 
appeal, and where the plaintiff himself afterwards appealed. 

The failure of plaintiff to perfect his appeal does nof relieve him from the imputation of 
admission of the appealable character of the suit 

The condition that, should a railrond not be built within a stated time, the contract civing 
right. of way shall be null and void. is resolvotry in character. 

Until the dissolution is judicially demanded for non-performance. the obligor has the right 
to comply with his part of the contract. 

An obligee who is present during the prerformance of the obligation, after the expiration of 
the delay, who does not object, and allows the work to be completed, cannot be per- 
mitted by suit, brought more than a year afterward, to demand ‘he value of the land 
taken for the building of the road, and claim damages, consequent on the use of the 
grant, and which were not in the contemplation of the parties, when the contract was 


entered into 


PPEAL from the Sixteenth District Court, Parish of East 
Feliciana. Prame, judge ad hoc. 


Merrick & Merrick, Calhoun Fluker and D. J. Wedge for Plaintiff and 
Appellee : 


1 After a remittitur kas been properly entered before judgment reducing the demand 

below the jurisdiction of the Supreme Court, the lower court cannot by any explanatory 
remarks oust the Court of Appeals of appellate jurisdiction and confer it on the 
Supreme Court. 
Where a grant of right of way to a railroad company was made on condition that the 
grant should be null and void if the company did not complete the road in eighteen 
months. the lapse of time without the completion of the road leaves the condition 
broken. ©. C. 2038; Dalloz Code Civil Annoté, p. 1024, Art. 1176, No. 1; 17 Laurent, 
pp. 86 and 8&7, No. 73. 


T. J. Kernan and Farrar & Kruttschnitt for Defendant and Appellant: 
ON MOTION TO DISMISS. 

Articles 491 and 572 of the Code of Practice establishes a fundamental difference be- 
tween trials before the court and trials before a jury. 5 N.S. 642; 7M. 490; 9 R. 240; 
16 Ann. 431-4. 

A remittitur after verdict is equivalent to a remittitur after judgment, and neither can 
cut off the defendant's right of appeal. 16 Ann. 431-4. 

ON MERITS. 

A corporation cannot be sued outside of the parish of its domicile for damages arising 
from the alleged passive breach of a’contract. Montgomery vs. La. Levee Co., 30 Ann. 
607; Gossin vs. Williams and Morgan’s L. and T. Ry. Co., 36 Ann. 186. 

The grant of right of way made by the plaintiff to the defendant is a bar to this action. 
The condition expressed in the grant, that it should be void if the road was not com- 
pleted within eighteen months, was nothing but an express resolutory condition, where 
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the happening of the condition depended on the act of one of the parties, and was, 
therefore, not dissolved of right by the failure of the party to do, and could only be dis- 
solved by a preliminary default followed by a suit to dissolve. C. C. Art, 2047. 





On Motion TO Dismiss. 


The opinion of the Court was delivered by 

BermupEz, C.J. The plaintiff claims that this Court has no juris: 
diction over this controversy, the matter in dispute not exceeding 
$2,000. 

The suit is for $4,000 for the value of certain lands and for damages 
done to others. 

After issue joined and evidence adduced, the case was submitted to 
a jury, who returned a verdict for $500 for the plaintiff. 

An offer was then made by plaintiff to enter a remittitur for all de- 
mands exceeding $2,000. To this the defendants objected as concerned 
their right of appeal. The court sustained the objection, allowing the 
motion however, but without prejudice to the right of appeal. 

There was judgment for five hundred dollars for plaintiff, from which 
defendants appeal. 

The plaintiff also appealed, but did not perfect his appeal by giving 
bond. 

There are several reasons for which the motion to dismiss ought not 
to prevail. 

The motion for a remittitur was offered too late. 

It is true that a party plaintiff has the right to discontinue his suit, 
but that privilege cannot be exercised under all and any circumstances. 
The law discriminates. 

Where the suit is before the judge alone, the discontinuance can be 
allowed only when asked before, never after judgment. C. P. 491. 

Where the suit is before a jury, it must be asked before the case is 
submitted to the jury, until the moment when the jury is about to re- 
tire. C. P. 532. 

When there is a reconventional demand, the plaintiff is not permit- 
ted to discontinue, so as to affect that demand. 

This doctrine has been announced in Applegate vs. Morgan, 5 N.S. 
642, and has been applied in several instances. 

See Chedoteau vs. Dominguez, 7 M. 490; Wartield vs. Ludewig, 9 
R. 240. 

In the case of LeBlanc, 16 Ann. 431, the then Court overruled the 
motion to dismiss. 

It appears there, that, before the verdict was taken in the lower 
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court, the plaintiff moved to amend his petition by remitting $710 of 
his demand for $1,000; but on objection of the defendant, the amend- 
ment was not allowed, plaintiff excepting, however. 

The jury returned a verdict for $800, and thereupon plaintiff entered 
a remittitur for all except $299, for which judgment was rendered 
against the defendant, who afterwards appealed. 

The Court held that the appeal was from a subsisting demand of 
$1,000, and it took jurisdiction over the controversy. It first remanded 
the case with instructions; but, on a rehearing, gave judgment for de- 
fendants. 

In the instant case, although it appears that the lower court allowed 
the remittitur to be entered, the fact is, that the remittitur was permit- 
ted, expressly, without prejudice to the defendant’s right of appeal. 

A remittitur is in the nature of a discontinuance and is governed by 


the same rules. 

The record shows, besides, that after the defendant company had 
appealed, the plaintiff himself appealed. 

It is true that he did not perfect his appeal; but the fact remains 
that he considered the case as appealable, otherwise he would not have 


appealed. 
We therefore conclude that the remittitur entered in this case could 
not and did not prejudice the right of defendant to appeal. 


The motion to dismiss is overruled. 


On EXCEPTIONS. 

The plaintiff sued for $6,000 damages, claimed on five different 
grounds: 

Ist. Value of right of way; 

2d. Value of twenty acres of land rendered useless; 

3d. Damages to plantation rendered less valuable; 

4th. Damages by failure to complete road within eighteen months; 

5th. Losses incurred and profits missed in certain operations. 

The defendant excepted to the jurisdiction of the Court as to claims 
4 and 5, which are for the passive breach of a contract and which can 
be enforced only at the domicile of the corporation in New Orleans. 

The defendant likewise excepted to claims 1, 2 and 3, but on account 
of vagueness. 

The Court sustained the exception to the jurisdiction, overruled the 
others; requiring plaintiff, however, to amend the allegation touching 
the second claim, which was done. 

Defendant excepted again on the gronnd of no cause of action, and 
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asked the dismissal of the suit; but the Court overruled these objec- 
tions. 

The only claims now in dispute are those set forth as 1,2 and 3. 

We are therefore dispensed from passing on the ruling as to the ques- 
tion of jurisdiction; the more so as no amendment of the judgment is 
asked by the appellee. 

ON THE MERITs. 

It appears that, on August 19, 1882, the plaintiff granted, bargained 
and sold to the company a right of way, 100 feet broad, 50 feet on each 
side of the centre of a railroad to be constructed by defendant, on such 
line as the company might thereafter adopt as a permanent location 
for its road—in consideration of the benefits and advantages to be de- 
rived from the construction of the road. 

The concession was made with the understanding that, should the 
railroad not be built within eighteen months from date of agreement, 
the contract shall be null and void. 

This suit is brought on the assumption that the conditiou of building, 
within eighteen months, not having been complied with, the contract 
is null and void and therefore that the plaintiff is entitled to the value 
of the lands taken and to the damage done by the company. 

There is no averment that the corporation was put in default. 

The evidence shows that, authorized by the grant, the company en- 
tered upon plaintiff’s lands and, in March, April and May, 1883, built 
its road-bed, and in March of the following year laid its track through 
plaintiff’s place; that the first train from New Orleans to Wilson ran 
in June, and through to Memphis between two and three months later 
—August or September, 1884. 

It also shows that, while the work was progressing, the plaintiff was 
frequently present, interposing no objection; that the road was graded 
and the work performed with due precaution as to drainage, protection 
by cattle-guards and wagon crossings. 

The map or plat in the record apparently shows that the route pur- 
sued was judiciously selected. 

There is no charge or evidence that the defendant has misused the 
the right of way conceded by the plaintiff. 

The claim for value and for damages might have a standing, but for 
the contract of August 19, 1882. 

Hence the question is: 

Whether that contract has or not been dissolved. 

It is true that it provides that should the railroad be not built within 
eighteen months from the date, then the contract shall be null and void. 
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It is also true that, although the work was begun some seven months 
after the date of the contract, the road was not terminated until March, 
1884, and that it was used in June and in September following. 

It does not however follow, that, on that account, the contract was 
ipso facto dissolved. Delsol, V. 3, No. 821. 

The plaintiff contends that the decision of the case is to be con- 
trolled by Art. 2038 R. C. C., which provides that: ‘‘ When an obliga- 
tion has been contracted on condition that an event shall happen within 
a limited time, the contract is considered as broken when the time has 
expired without the event having taken place.” 

Plaintiff leaves out of view other provisions of law ou the subject of 
resolutory conditions which bear upen this question. 

The Code detines the dissolving condition as that which, when ac- 
complished, operates the revocation of the obligation, placing matters 
in the same state, as though the obligation had not existed. R. C. C. 
2045. 

It further declares, that the obligation is implied in all commutative 
contracts, to take effect in case either of the parties do not comply 
with his engagements, in which case the conttact is not dissolved of 
right. It leaves to the party complaining a right to sue for its dissolu- 
tion with damages, or exact specific performance, according to cireum- 
stances. 

Indeed, the law wisely so provides, for the obvious reason that, al- 
though the obligor may apparently be in default, still he may not be so 
in reality, and for some good reason, such as vis major, obstruction by 
the obligee, actual or constructive extension of time, ete. This is the 
reason for which, according to circumstances, the court may allow 
some further delay for compliance with the obligation. Delsol, vol. 3, 
p. 483, No. 821. 

When the resolutory condition is an event, not dependent op the 
will of either party, the contract is dissolved of right ; but when that 
‘event is dependent on such will, the contract is not absolutely dis- 
solved of right, and its dissolution must be judicially sought. R.C. 
C. 2047. 

Under the spirit and letter of the law, the resolutory condition 
may therefore consist in an event which does not depend, in any man- 
ner on the act of the parties, or it may have for object a fact depend- 
ent on the will of one them. . 

In the first case, it operates its effect of right, while in the second, 
the party complaining may exercise the right which results from the 
condition, only by having it judicially ordered as a penal clause. 


18 
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The article relied on by plaintiff refers to an event not dependent on 
the parties ; the others allude to acts dependent on the will of either 
party. With this distiction the case is clear. 

Had the plaintiff sued the defendent at t’.e expiration of the eight- 
cen months within which the railroad was to have been built, a differ- 
ent case would have been presented. 

The building of that road within that time was a resolutory condition 
which, by non-compliance, would have had the effect of dissolving the 
contract, as the event was dependent on the will of the defendant; 
but the dissolution could not take place and be enforced, unless judi- 
cially demanded and declared. 

There can be no doubt that the defendants, having failed, without 
excuse, to build the road within the time limited, the grantor had the 
right to avail himself of dereliction, and could have had the grant an- 
nulled, even in the absence of the express stipulation in the contract, 
which, as it reads, does not, however, magnify or secure better that 
right. The law implies such right even when not expressed, on the 
ground of equity. 

By not insisting at the proper time on that right and by permitting 
the grantees to perform their obligation after the delay had expired, 
the grantor has lost the right to be heard to demand the dissolution. 

Such a contract under that state of things, was not, as a matter of 
course, dissolved of right by the non-observance by the obligors of the 
obligation assumed by them. As long as they were not sued for the 
dissolution, the latter had a right to go on in the performance of their 
obligation. 

The articles of our Code are literal extracts from the French Code. 
It is in the sense which we have expressed that the provisions in the 
latter have been understood and expounded. R.C.C. 1912, 2047, 2563; 
C, N. 1183, 1184. 

We bave examined the French authorities relied on by the plaintiff, 
but they do not apply, as they refer to the case of an uncertain event, 
not dependent on the will of either of the parties. 

The record shows that it is not until some fifteen months after the 
road was in runving order (September, 1884) that the prasent suit was 
brought (January, 1886). 

Under: stich circumstances, it is manifest that the plaintiff has no 
right of action; the less so, as the value of the land taken and the dam- 
ages said to have been sustained must have been considered by the 
plaintiff and covered by the benefits to be derived, when the parties 
entered into the contract of August 12, 1882. 
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The refusal of the district judge to give to the jury certain charges 
asked by the company, is an ‘explanation of the verdict which was ren- 
dered in the case and which is unwarranted by the evidence and the 
law. 

It is therefore ordered and decreed, that the verdict of the jury be 
set aside and that the judgment upon it be reversed; and 

It is further ordered and adjudged that plaintiff’s demand be re- 
jected with judgment in favor of the defendant company, with costs in 
both courts. 








No. 9661. 


Hurrs or Leonarp vs. City or Baton RouGE. 


In order that recovery be had under R. S, sec 318, the following conditions must concur 
cur, viz: 

First. The evidence mast show that the plaintiff is a riparian proprietor of the property 
in dispute. 

Second. That there bas formed an aceretion or batture, in front of same, more than is 
necessary for public use. 

Third. That defendant withholds this accretion or batture. 

Batture is an elevation of the bed of a river under the surface of the water; but it is some- 
times used to signify the same elevation when it has risen above the surface. 

The term batture is applied, principally, te certain portions of the bed of the Mississippi 
river which are le!t dry when the water is low, and are covered again, either in whole 
or in part, by the annual swells. 

The banks of a river are not sold; they pass as an accessory of the contiguous land when 
sold, and the property of the bank belongs to the adjacent proprietor. 

When the sovereign grants land contiguous to the river without mentioning the bank, it 
passes as an accessory, and it must do so by the deeds of private citizens. 

Under the laws of France and Spain, batture did not belong to the cities and towns as 
riparian owners, in the sense of actual and indefeasible ownership, but solely fer the 
purposes of administration. 

The possession of the locus in quo by a city simply for administration, and not incon- 
sistent with the ownership in the riparian proprietor, and destined in its nature to ter- 
minate upon the happening of a certain contingency, cannot be pleaded against the 
latter as a basis for prescription. 

Land, after being set apart for public use, and enjoyed as such, and private and individ" 
ual rights acquired with reference thereto, the law considers it in the nature of an 
estoppel in pais, which precludes the original owner from denying the dedication. 

A city or town is not authorized to construct permanent edifices upon the batture, to 
the detriment of the riparian proprietor, or to the injury or inconveniehdce of the public, 
but it may construct those which may be of public utility and advantage. 

The use of the property as a landing and wharf for the reception of coal-boats and coal, is a 
public use, the public character of which is not destroyed by the fact that it is tempo- 
raril) farmed out to particular parties. 

The original proprietors are not entitled to recover the revenues paid by such parties as a 
consideration for the privileges, becanse such revenues result from the exercise of the 
public easement itself, and not from use independent thereof. 
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PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 


C. D. Favrot, K. A. Cross and James Wilkinson for Plaintiffs and 
Appellants : 


There is a perfect and an imperfect dedication of property to public use under both the civil 
and common law. The former is a donation and passes the fee; the latter is a qnalitied 
dedication, and under the common law is termed an ‘‘ easement,” under the civil law ‘‘a 
servitude of public use.” 30 Ann. 64; Rev. C. C. art. 482; Dillon on Mun. Corp., 3d ed., 
par. 633. 

Any other classing of this qualified dedication creates a distinction without a difference. 
The rules of the Civil Code concerning servitudes are all applicable to the present cause. 
Torres vs. Falgoulst, 37 Ann. 506. 

An implied qualified dedication can never result under the civil law trom long continued 
user, where such rights or servitudes require the act of man to use them. Fey. C.C. 
765, 767. 

The common law differs in this respect. The leading case of Cincinnati vs. White, 6 Peters 
431, is shown herein to be in our favor. 

No one is presumed to give away his property, and he who avers a divestiture of ownership 
must prove it clearly. Torres vs. Falgoulst, 37 Ann. 506. 


Where a servitude of passage has been dedicated on a mapor plan for the use of the public— 
and the boundary of that street has not been deflned, the measure of the use by and the 
needs of the public will regulate the extent of the dedication—and defendant, by virtue 
of such dedication, cannot claim property which is in blank on the plan, neither used or 
recessary for a street, and seek to use the same as a right of common, right of way for 
a railroad, and lease out the exclusive use of the balance to private parties. R.C.C. 
722, 780, 753. ; 

Where property is claimed to have been ceded or transferred by individuals in this State, 
the principles of the civil law and articles of the Civil Code govern the case. ‘Torres vs. 
Falgoulst, 37 Ann. 498. 

Defendant's pleas are grossly inconsistent. 

No dedication of this property either absolute or qualified has been shown. 

No public use thereof has been shown. 

Defendant has failed to put forward the defense that Article 455 of the Revised Civil Code 
gave the public a legal servitude on this property. 

This defense would have been a judicial admission of ownership in favor of plaintiffs, and 
would have entitled us on the face of the pleadings to the rents and revenues collected 
by the city from private parties. Rev. C. C. 455; 31 Ann. 65; Rev. C. C, 722. 

Plaintiffs, as owners of this land, have the exclusive right under the circumstances to re- 
ceive apy rents or profits which same may have produced. Deniston vs. Walton, 8 Rob- 
inson; Chase vs. Turner, 10 La. 20; Nicholls vs. Byrne, 11 La. 173; Dillon on Mun. 
Corporations, par. 633; Carrollton R. R. Co. vs. Winthrop, 5 Ann. 36; Heirs of Duverge 
vs, Salter & Marcy, 6 Ann. 450; Lyons vs. Hinckley, 12 Ann. 655. 


Favrot & Lamon and T. Jones Cross for Defendants and Appellees: 


1. At the time of the cession of Louisiana by Spain to France, and by France to the United 
 $tates, and at the time when the United States took possession of the Florida parishes, 
all that portion of the land covered by the highest rise of the water to its lowest ebb, in 
front of Baton Rouge, belonged to the town. 9th Law, Tit. 20, of Partidas 3; 23d Law, 
Tit, 32, of Partidas 3; Recopilation Law 1, Book 4, Tit. 13; Law Toro, 1st Tit. 7th, Book 
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5, Recopilation Law 1, Tit. 7, Book 5; Novissema Recopilacion, Book 7, Tit. 16, Law 1; 
N. O. vs. U.S., 10 P. 724 to 736 ; 3 M. 309, 303; 7 N.S, 90, et seq., 634; 5 L. 166, 167, et seq. 
The Supreme Court of this State must conform its decisions to those of the Supreme 
Court of the United States, on questions involving the alienation of the public domain 
and the interpretation of treaties and Acts of Congress. 3 Ann. 56; 4 Ann. 42). 

To succeed under Section 318 of R, S. of 1870, plaintiffs must be: 1st. Riparian owners. 
2d. Entitled to the right of accretion. 3d. A batture must be formed in front of their 
land, more than is necessary for public use. 4th. The city of Baton Rouge must with- 
hold it from the owner of the riparian property; a portion of the batture should not be 
necessary for public use. 

Plaintiffs, in order to claim the river front, must show as a condition precedent that 
when the proporty was divided into lots the alluvian was of sufficient height and mag- 
nitude to be susceptible of private ownership. 7 N.S. 625; 9 M. 656; 6 M.19. 

If the presumption is that the riparian owner does not in a sale convey the alluvian sus- 
ceptible of private ownership (35 Ann. 210), the converse of the proposition should also 
be true, that when there is no batture outside susceptible of private ownership, the 
owner is presumed to sell everything to the water's edge. 

The right of the city of Baton Rouge to the river front claimed by plaintiff cannot be 
divested by any act of the Legislature, except one in the exercise of the right of eminent 
domain and for valuable consideration. U.S. Constitution, art. 1. secs. 4 and 9. 

The division of an empire works no forfeiture to pre-existing vested rights to property, 
and this maxim is equally consonant with the common sense of mankind and the max- 
ims of eternal justice. Tevret vs. Taylor, 9 C. 43,50; Trustees of Dartmouth College 
vs. Woodward, 4 W. 651, 707; Society of the Gospel vs. New Haven, 8 W. 430. 

If plaintiffs ever had rights to the river front, they have divested themselves by dedica- 
tion to public use and their acquiescence in its use as a locus publicus. In this no par- 
ticular form is necessary. All that is required is the assent of the owner and the fact of 
its being used for the public purposes intended by the appropriation. Cincinnati vs. 
Whites, lessees, 6 P. 431; Beatty et als, vs. Kurtz et al., 2 P. 566; Town of Pawlet vs. 
Clark et al.,9 C. 292; Municipality vs. Cotton Press, 18 L. 122; Livaudais vs. Munici- 
pality, 16 L. 509; David vs. Municipality, 14 Ann. 873; 3 Ann. 282; 18 Ann. 560; 22 
Ann. 526. 

After dedication is made and private and individual rights have been acquired with 
reference to it, the law considers it in the nature of an estoppel in pais, which precludes 
the original owner from revoking such dedication. 6 p. 438. 

. If by a plan property dedicated to public use extends to the river's edge, it is sufficient 
to show its destination to public use. N.O. vs. U.S., 10 P. 714. 

. When maps establish dedication and by use for a long period of time, it is conclusive. 
10 P. 718. 

. Presumption of dedication exists in civillaw. 10 P. 721. 


3. We commend to plaintiffs the first broad and general principle of law mentioned in the 


“Corpus Juni Civilis,”’ to wit: honeste rivere, ‘to act honestly," from which is derived 
the maxim, polliciti servare, ‘‘when we make a promise to keep it,” and the necessary 
corollary, turpe est fidem fallere, ‘‘it is shameful to disappoint expectations one has 
authorized.” 

. The city of Baton Rouge, the defendant, has undoubted right and authority to adminis- 
ter and dispose of its river front. The levee forms the bank of theriver. 18 L. 175, 
last paragraph; C.C. 448, 446; R.C.C. 455,457. Ergo. If the use of the streets in 
Baton Rouge is public and their police regulated by the corporation, the latter has a 
right to raise Front street by allowing the passage of a railroad thereon. If the embank- 
mént which is built is a levee, which protects lots No. 1 to 5 from overflow, the use of 
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the property in front of the levee remains public, and the city exercises rights over it 
consistent with law. 


The opinion of the Court was delivered by 


Watkins, J. Plaintiffs, alleging themselves to be the heirs of Gil- 
bert Leonard, deceased, instituted this suit for the recovery of a tract 
ot land, purchased by their ancestor in 1810, of Celestine De St. Max- 
ent, and which he caused to be laid off and divided in town lots ; and 
averred that same constituted one of the environs of the city of Baton 
Rouge, and is designated upon the map of the city as Leonard town, 
and which extends along the Mississippi river, between the terminal 
points of North Boulevard and Convention streets, in that city. 


They allege that Leonard town was laid off to Front street, but the 
control and administration of the property, on the river side of said 
Front street, has been assumed and retained, on the ground that it was 
necessary for public uses; and that, for many years, a large strip of 
batture, between the river landing and North Boulevard and Front 
streets, has not been required for any public use; but, on the con- 
trary, the defendant has continuously, for a period of five years, 
rented said property to private parties, and has been deriving a reve- 
nue therefrom. 

They claim $6000 accrued revenues, and $1000 per annum, accruing 
revenues. ‘They join the lessees as defendants, and ask judgment 
against them in solido. 

There is in the records an exhibit from the ofticial map of the city, 
showing the extent of batture and location of the L., N. O. and T. R. 
R., west of square No. 1 of that part of the city of Baton Rouge, 
known as Leonard town, certified by the parish surveyor. 

The track of this railroad traverses the vacant space between square 
No. 1 and the water’s edge, denominated by the plaintiffs as batture, 
in a somewhat diagonal direction ; so that, at the point of its inter- 
section of North Boulevard street, it is one hundred and thirty-four 
feet from the latter and fifty feet from the former; while, at the point 
of its intersection with Convention street, it is only one hundred feet 
from the water’s edge and eighty feet from the square. 

The vacant space thus trayersed by the railroad is on the map de- 
nominated Front street. 

It is this property that plaintiffs claim to be exempt from public use. 

This suit appears to have been brought under the provisions of the 
Revised Statutes of 1870, sec. 318, and which reads as follows, viz: 
‘* Whenever the riparian owner of any property in the incorporated 
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towns or cities of this State is entitled to the right of accretion, and 
batture has been formed in front of his land more than is necessary 
for public use, which the corporation withholds from him, he shall 
have the right to institute suit against the corporation for so much of 
the batture as may not be necessary for public use; and, if it be de- 
termined by the court, that any portion of it be not necessary for pub- 
lic use, it shall decree that the owner is entitled to the property, and 
shall compel the corporation to permit him to enjoy the use and the 
ownership of such portion of it.” 

In order that plaintiffs be entitled to recover, in our opinion, the 
following conditions must concur : 

Ist. The evidence must disclose that they are the “ riparian own- 
ners” of the property in dispute. 

2d. That there has formed an accretion or batture in front of their 
land more than is necessary for public use. 

3d. That the defendant city withholds this accretion, or batture, 
from them. 

In answer defendant claims possession, since 1810, of all that por- 
tion of ground, above described as being traversed by the railroad 


track, and that the map, or plan referred to by plaintiffs, shows 
plainly that the land claimed by them was dedicated to public use by 
their ancestor, from whom they claim to derive title. 


The city also urges that said dedication having been made prior to 
the 27th of October, 1810, when President Madison ordered Gov. 
Claiborne to take possession of Western Florida, wherein the town of 
Baton Rouge was then situated, the city is fully protected in the en- 
joyment of all the rights of use, and property therein, as same existed 
under the laws of Spain, to which government that territory belonged 
at the time, and that under said laws the river bank in front of Baton 
Rouge, and particularly that part of it in front of Leonard town, be- 
longed to the defendant. 

The city contends that her right to said vacant space was recognized 
by France in the treaty of Ildefonzo, in 1800, whereby Spain conveyed 
the province of Louisiana to that republic; and again in the treaty 
between France and the United States, in 1803, whereby same was 
ceded to the latter; and that judgment in plaintiffs’ favor would be in 
violation thereof. 

Defendant expressly denies that there is any increase in alluvion, in 
front of that portion of the town divided into lots by Gilbert Leonard, 
since said division was made; and avers that the works erected by the 
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Mississippi Valley Railway Company prevent the inundation of Front 
street, and the lots fronting thereon, and theretofore occurring. 

The city admits that, in the exercise of her corporate powers, and to 
provide a revenue, lessen the burden of taxation, and to increase her 
facilities of trade in the article of fuel, which is one of prime necessity, 
she permitted a landing for coal in front of said Leonard town, where 
boats and barges are moored, and that for this privilege she has 
charged an annual rent. 

She pleads in bar of plaintiffs’ right of action, the prescription of 
ten, twenty and thirty years, and prays judgment sustaining same, 
and decreeing the city entitled to the ownership, use and possession of 
the property in controversy. 

The word “ batture” has a precise legal signification: Vide Bou- 
vier’s Law Dictionary, verbo, batture : ‘‘ An elevation of the bed of a 
river, under the surface of the water; but is sometimes used to signify 
the same elevation when it has risen above the surface. The term 
“‘battures ” is applied principally to certain portions of the bed of the 
Mississippi river, which are left dry when the water is low, and are 
covered again, either in whole, or in part, by the annual swells.” 38 
Ann. 548, Hollingsworth vs. Chaffe. 

Abbott’s Law Dictionary is the same. 

In 6 O. S. 216, Morgan vs. Livingstone, the rights of riparian own- 
ers to batture formations on their river front, was thoroughly exam- 
ined by Judge Martin, and from which the foregoing definitions were 
extracted. 

The bank of a river is that space the water covers when the river is 
highest in any season of the year. The banks are not sold; they pass 
rather as an accessory of the contiguous land when sold, and the prop- 
erty of the banks belongs to those whose fields are contiguous. They 
must be the property of the riparian owners, without being included, 
or mentioned in their grants; for if they were only when included, 
there would be no use for the provision of the law. 


‘‘ Tf,” says the learned judge, ‘‘ therefore, when the sovereign grants 
land contiguous to the river, without mentioning the bank, it passes, 
it must do so as an accessory. If the bank passes as an accessury in 
the grant of the sovereign, it must also in the deeds of private persons.” 


But defendant contends that the city of Baton Rouge occupies an 
exceptional position, and her counsel cite in their brief several para- 
graphs from the Partidas, to show that under the laws of Spain, pre- 
vailing at the date of the treaty of Ildefonso, when the province of 
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Louisiana was ceded to France, “ the alluvion of said deposits on the 
banks of rivers” belonged to the commons of cities and towns that 
were incorporated. 

In the opinion above quoted, (p. 236), the court said on this ques- 
tion: ‘ Under the Spanish government no town or city seems to have 
been erected by legal authority ; that of New Orleans was the only 
one that existed. . 

‘‘Tt is true that in it the owners of the lots nearest the river have no 
part of the bank as accessory thereto. These lots are not charged 
with any of the burdens attending rural riparious estates; the levee, 
roads and streets were made and kept in repair at the joint expense of 
every lot in the city. The farthest from the water contributing as 
much thereto as the nearest. No riparian duties are imposed on a lot 
in New Orleans, either by the law, or any clause in its grant. 

“‘ Not so with regard to rural estates; the law and a clause in the 
original grant burden those contiguous to the river with the confection 
and repair of roads, ditches, bridges and levees.” 

In 18 La. 123, Municipality No. 2 vs. Orleans Cotton Press, this 
question was exhaustively considered in a very elaborate opinion. 
The Court said: “ Cities may acquire jure alluvionis, but it must be as 
owner of the front, or as riparian proprietor ; for the alluvion is but an 
accessory to the principal estate or land.” 

Again: “The mere act of incorporation of the city in 1805, changing 
the name of this property from rural to urban, neither made the city a 
front proprietor, so as to acquire jure alluvionis, or deprive the front 
lots of the right to such accretion.” 

Again: “‘ The public, through the agency of the corporation, has the 
sole use of the levee and the bank of the river.” 

In 10 Ann. 55, Kennedy vs. Municipality, the Court said: ‘ The 
next point made by defendants, namely, that the batture is locus publi- 
cus, and belongs to the city by destination, is a renewal of the preten- 
sions set forth by the city in the case just quoted, of Municipality No. 
2 vs. Orleans Cotton Press, and which were overruled after the fullest 
argument, and the most mature consideration.” 18 La. 237. 

This question was thoroughly considered in 10 Peters, 709, New 
Orleans vs. United States; 6 Peters, 431, the city of Cincinnati vs. the 
Lessee of White ; and in 6 Peters, 490, Barclay vs. Howells, Lessee. 

In the opinion in the first case the history of Louisiana is traced 
from the 26th of September, 1712, when the King of France granted a 
charter of right to Crozat, and whereby the laws, edicts and ordinances 
of the realm, and the custom of Paris, were extended thereto; and the 
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lands, coasts, harbors and islands were granted to him. In that case 
the principles above quoted were recognized and applied. 

We conclude that the claim of ownership set up by defendant is not 


well founded. 
Il. 


This brings us to the consideration of the pleas of prescription 
urged in behalf of the city. : 

In 10 Ann. 54, Kennedy vs. Municipality, the Court said: “As to the 
claim by prescription, it results very clearly from the authorities above 
invoked that the possession of the locus in quo by the city, was a pos- 
session simply for the purpose of administration, not at all inconsist- 
ent with the right of ownership in the riparian proprietor, and des- 
tined, in its nature, to terminate upon the happening of a certain con- 
tingency. Such a possession cannot be pleaded against the riparian 
proprietor, as the basis of an adverse title in the city. This suit is very 
different from a petitory action.” 1WAnn. 148, Remy vs. Municipality ; 
11 Ann. 738, Gaiennie vs. Municipality. 

The plea must be overruled. 

III. 

This brings us to the consideration of the question of dedication to 
public use of the property in question. 

From the map to be found in the record it appears that the space 
between the lots Nos. 1, 2, 3, 4,5, in square No. I, in that part of the 
city of Baton Rouge designated thereon as Leonard town, and the 
river is about one hundred and eighty feet in depth. That, in this 
space, is laid out and in use a street called Front street, of the mien 
width of fifty-three and one-third feet, and between it and the river 
the track of the Mississippi Valley Railroad is constructed. The 
front of Leonard town, from Convention to North Boulevard street, 
is 320 feet, and the battare is used by Wood, Widney & Co., as a coal- 
yard and coal-chute. The railroad track is on batture. The chute 
rests on trestles, and is used to load coal on the cars. The locomo- 
tive and machinery to raise the coal is on a barge in the river. 

The judge, in his opinion, says: ‘‘ The witnesses agree that if the 
embankment or breakwater, made by the railroad company, was re- 
moved, the whole front of Leonard town square would be under 
during high water in the river. The whole of the front of the square 
has been filled up by the railroad company.” 

In 6 Peters, 502, the Court said of the city of Pittsburg: “ From 
the plan of the town it does not appear that any artificial boundary, 
as the southern limit of Water street, was laid down. The name of 
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the street is given, and its northern boundary, but the space to the 
south of it is left open to the river. All of the streets leading to the 
south terminate at Water street, and no indication is given on the 
plat * * that it did not extend totheriver. * * * * Andit 
appearing that the commerce of the town required the extension of 
the street to the river, ard there being no statement, or line marked 
on the plat of the town opposed to it; and, as the public, for thirty 
years or more, in some parts of the town, had used this street; and 
that property had been bought and sold in reference to it, in this 
form; it was held to be sufficient dedication to public use.” 

In the record we find an ordinance of the city of Baton Rouge, of 
date May 22, 1847, in which it is declared ‘(that from and after the Ist 
day of September next the steamboat landing will be extended to the 
lower line of Convention street.” ; 


We also tind another ordinance of date April 25, 1860, which de- 
clares ‘ that the space comprised between the lower line of Convention 
street and the lower line of North Boulevard street, shall be exclu- 
sively reserved for all landings not otherwise provided for.” 

After being set apart for public use, and enjoyed as such, and private 
and individual rights acquired with reference to it, the law considers 
it in the nature of an estoppel in pais which precludes the original owner 
trom denying such dedication. 2 Dillon on Corporations, p. 598. 


While a mere survey of land by the owner into lots defining streets, 
squares, ete., will not, without a sale, amount to a dedication, yet a 
sale of lots with reference to such plat, when bounded by streets, will 
amount to an immediate and irrevocable dedication of the latter, bind- 
ing on both the vendor and vendee. 2 Dillon Corp., sec. 503, 


In 10 Ann. 81, Saulet vs. New Orleans, the Court said: ‘‘ To support 
a dedication to public use, it must appear that the property has been 
so used with the assent of the owner, or else it must appear unequivo- 
cally by some plan or writing, that the owner had made a dedication, 
to violate which would involve a breach of good faith.” 

In 24 Ann. 194, Arrowsmith vs. New Orleans, the Court said: “ It is 
manifest from the evidence in the record that plaintiff sold the greater 
part of the lots in 1835, and his acts of sale refer to the plan, and have 
been located according to the conditions imposed by the City Council. 
He has acquiesced in this respect for thirty years with full knowledge 
of the facts and by adopting the changed location; by the act of selling 
lots in accordance with it, we think the purpose to dedicate to public 
use may be fairly inferred.” 
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In 6 Peters, 431, Cincinnati vs. White, the following principles were 
settled : 

1. That it is not essential to a dedication that the legal title should 
pass. 

2. Nor that there should be any grantee of the use to take the fee. 

3. Nor that a deed or writing is necessary to a valid dedication. 

Upon the foregoing compilation of authority, as applied to the evi- 
dence, we have no hesitancy in saying that the dedication of the space 
in controversy is fully made out. 

It is unneccessary for the purposes of this enquiry for us to adjudge 
plaintiffs’ title, because the public has the use irrespective of the ques- 
tion as to where the fee resides. 2 Dillon Corp., p. 524. 


IV. 


The question left for decision is whether—conceding for the argu- 
ment that plaintiffs are “riparian proprietors ”—has the defendant city 
in her possession and under her administration more of the aceretion 
or batture than is necessary for public use. 

We are of the opinion that the plaintiffs have not, in this respect, 
made outa case. The weight of testimony is to the effect “ that there 
is no more batture in front of the square included between Convention 
street and North Boulevard now than there was many years ago.” The 
level of the bank was raised by the railway company. Its present. im- 
proved condition is not referable to accretion. 

The plaintiffs complain that the city has for several years leased this 
front for purposes of a coal yard, and have made of it a coaling sta- 
tion; and that this is not “a public use.” Their counsel cites in sup- 
port of that view 5 Ann. 36; 6 Ann. 450; 12 Ann. 657; but we do not 
regard this case as falling within the provisions of either. 

The defendant has not built, nor permitted to be constructed, upon 
the space in controversy, any permanent structure. The city claims 
that she only permitted and allowed certain constructions and embank- 
ments to be made from the bed or sloping bank of the river, between 
high and low water, in the interest of the commercial prosperity of the 
city, and to meet the actual wants of the people. It appears that if 
those artificial embankments had not been made, this property would 
not have been susceptible of occupancy. It also appears that wharf- 
age dues are now, and have been, collected from steamboats and other 
crafts that land in front of this space. 

This right was well recognized under the laws of France and Spain. 
10 Peters, 727, New Orleans vs. United States. 
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In her answer, the city claims, “ that in the exercise of her corporate 
powers, and to provide a revenue for the city, lessen the burden of 
taxation, and increase the facilities of trade in the article of fuel— 
which is of prime necessity—she has permitted a landing for coal in 
front of Leonardtown square, where boats and barges are moored.” 

Such rights and privileges as the city claims were well recognized 
by the civilians, as well as by common law writers, and their allow- 
ance is specially sanctioned by our Code. R. C. C. 863. 
The judgment of the lower court is therefore affirmed. 












ON REHEARING. 

FENNER, J. We granted the rehearing in this case, not because we 
had discovered any error in our former decision, but because the cast 
appellant complained that the author of the first opinion had not been 
a member of the Court at the time when the cause was submitted, and 
had not heard the oral arguments. 

We have, however, attentively considered the arguments and au- 
thorities which have been advanced on the new hearing. 

We remain fully convinced that the evidence in the case establishes 
a valid dedication to public use of the locus in controversy under the 
principles established by the following authorities: Carrollton vs. 
Muny, 19 La. 71; Carrollton vs. Jonas, 7 Ann. 233; Soulet vs. New 
Orleans. 10 Ann. 81; Arrowsmith vs. New Orleans, 24 Ann. 194; Cin- 
cinnati vs. White, 6 Peters, 431; New Orleans vs. U.S., 10 Peters, 662 ; 
2 Dillon Mun. Corp., §§ 499, 500. 

2d. Plaintiffs have failed to bring their case within the purview of 
sec. 318, R. S., because it is not shown that “‘ batture has been formed 
in front of the land more than is necessary for public use.” 

The context shows that the statute refers to batture formed by accre- 
tion. In this case, it fully appears that the land in controversy has 
been reclaimed by artificial works erected under the authority of the 
city ; and it is, moreover, necessary for public purposes, and is used 
for purposes of a public character, though through the medium of pri- 
vate parties, who act under the city’s authority only temporarily 
granted. ; 

The uses are as a landing, whart and storing-place for coal for the 
purpose of facilitating the reception and distribution of fuel to the in- 
habitants at reasonable prices which are regulated, to a certain extent, 



























in the ordinance. 
The public character of such uses is not destroyed by the fact that 
they are temporarily farmed out to particular individuals. Cities ex- 
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ercise, without question, the right of designating particular pertions of 
their wharves and landings for the use of certain lines of vessels, or 
for the reception of certain kinds of commodities, and the power here 
exercised is of that general character. If the parties benefited are 
williug to pay for such privileges, plaintiffs have no cause to complain- 

3d. The right claimed by plaintiffs to recover these revenues, has 
no support in the authority quoted from Dillon, who merely says‘ 
‘*the pioprietor * * retains his exclusive right in the soil for every 
purpose of use or profit, not inconsistent with the public easement.” 

This has no application to a case like the present, where the use and 
profit result from a direct exercise of the public easement itself by the 
public authority in which it is vested. 


It is, therefore, ordered that our former decree remain undisturbed. 





No. 9905. 


* 
A. J. Forstauu vs. E. L. Larcure.—R. N. Lea, INTERVENOR. 


The amount in dispute is the highest sum for which the appellate court can render judg- 
ment under the allegations and prayer of the petition. 

A party who makes a transfer in writing of live stock, and who does not prove that the con- 
tract, apparently a sale, was designed to be one of suretyship, and that he received no 
consideration, cannot recover the stock in question. 

An intervenor who claims ownership of such stock, as having been given in payment to 
him of a judgment against the defendant, cannot recover where it appears that the debt 
for which the judgment had been obtained had no existence, having been previously 
extinguished by payment, and where the surrounding circumstances tend to show that 
the proceeding is the result of a combination between the defendant and the intervenor 
(plaintiff in the suit) to frustrate plaintiff from his rights. 


PPEAL from the Eighth District Court, Parish of East Carroll. 
Deloney, J. 


J. M. Kennedy for Plaintiff and Appellee. 
F. F. Montgomery for Intervenor and Appellant. 


On Motion TO Dismiss. 
The opinion of the Court was delivered by 
BermMupEZ,C.J. The appellee moves to dismiss this appeal on the 
ground of want of jurisdiction in this Court over the case. 
The suit is for the recovery of live stock, valued at $1750, and for 
the use of them, at $35 for each, per annum, from the institution of the 
suit to the day of delivery. 
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There was judgment for the plaintiff, recognizing him as the owner 
of the stock, and in default of delivery for one hundred dollars for each 
head. 

The judgment further allowed plaintiff thirty dollars per annum for 
the use of each mule and horse from the time of sequestration to final 
delivery—that is, for $280 at least. 

The amount allowed by the judgment, added to the value of the 
stock ($1750), formed a total, at the rendition of the judgment, of 
#2030. It could have allowed more. 

Were this judgment affirmed on appeal, the plaintiff would be enti- 
tled to recover at least $2270. 

The judgment appealed from was certainly warranted by the peti- 
tion, which claimed the ownership of the live stock, or their value, and 
besides, the use of the same until delivery. 

We consider that the amount in dispute is the highest sum for which 
judgment can be rendered, under the allegations and prayer of the pe- 
tition. Crescent City Co. vs. Larrieux, 30 Ann. 798; Gay vs. Railway 
Co., 31 Ann. 274. 


The motion to dismiss is denied. 


On THE MERITs. 


The object of this suit has already been stated. 

The defendant denied having ever sold the mules, etc., to the plain- 
tiff, and says that, though the act of transfer to plaintiff appears to be 
a sale, it was in reality intended only to serve as security, and that he 
received no consideration. 


An intervention was filed, claiming the ownership of the stock se- 
questered, and in default a privilege on the same, to secure payment 
of an amount alleged to be due the intervenor, as holder of rent notes, 
for which be had already obtained judgment. 

From a judgment in favor of plaintiff and rejecting the intervention, 
both the defendant and the intervenor have appealed. 

The plaintiff has proved, by written evidence, the sale and transfer 
to him, for $1750, acknowledged to have been received and by parol, 
the delivery to him, through an agent, of the mules and horses in ques- 
tion, by the defendant; but the latter has failed to establish that the 
contract was not a sale but a suretyship, and that he received no con- 
sideration; a defense which is the less founded, as it is self-destructive. 

The evidence establishes, with as much precision as can be expected 
in similar cases, that the judgment on which the intervenor relies, as 
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obtained against the defendant, on rent notes acquired from the land- 
lady, and in satisfaction or payment of which the stock in question is 
said to have been given, was obtained by default, the defendant mak- 
ing no resistance, or the shadow of a claim, which had ceased to have 
any existence against the defendant. 

In this regard, it appears that the intervenor. in furtherance of some 
understanding with the defendant, acquired from the landlord the two 
notes in question, settling for the same in a draft op his correspondents, 
but that previous to this acquisition of the notes and issue of the draft, 
the intervenor had obtained cotton from the defendant for a value far 
exceeding the amount of the notes, and that said cotton had been 
turned over to him for the purpose of injuring the plaintiff some way 
or other. 

The intervenor claims that the mules and horses were given to him 
by the defendant in payment, and that the judgment in his favor was 
credited with their value. 

The record does not show that credit, but shows that the intervenor, 
plaintiff in the case, afterwards issued execution against the defendant 
for the whole amount, just as though the pretended giving in payment 
had not taken place. 

We remain irresistibly impressed that the rent notes were acquired 
by the intervenor from the landiady with money realized by the sale 
of cotton transferred to him by the defendant for some evil purpose, 
and that the judgment on which he relies has no foundation. 

We believe further, that the intervenor, who appears to have been 
on terms of intimacy with the defendant, was well acquainted with his 
business, his operations and even his designs, and was well cognizant 
of the fact of the transfer of the stock by defendant to the plaintiff. 

We have examined the bills of exception taken by the defendant and 
the intervenor to various rulings of the lower court, but find that, 
under the circumstances, the district judge did not err in deciding as 
he did. In themselves, they are of no force. 

We deem it unnecessary to enter into an explanation of the business 
relations between plaintiff and defendant, which were, those of factor 
and planter, and remain satisfied on the questions of fact between the 
parties litigant, that the district court has done them justice. 


Judgment affirmed. 
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SUCCESSION OF DRAUZIN TRICHE, ON OPPOSITION TO FINAL ACCOUNT 
OF ADMINISTRATOR. 


When ina contested provisional account, the amount and rank of various charges and 
privileged claims have been settled by final decrees of court, the same claims cannot 
be again contested when presented in a final account of distribution. 

The administrator of an insolvent succession, left in possession of a fractional part of a 
sugar plantation with a growing crop on it, which has been sold to a person who fails to 
comply with his bid, and against whom he has taken proceedings for a sale a la folle 
enchere, is sustained, under the particular circumstances of this case, in making an 
arrangement with the purchaser of the rest of the plantation, including the stock, im- 
plements and sugar-house, by which the latter takes charge for his own account of the 
crop and property under the obligations to pay the taxes, keep the land, fences, ditches 
and improvements in order and repair, and to so plant and cultivate the land as to keep 
it, at all times, as near!y as possible in the condition in which it was at date of sale, and 
in readiness to respond to a decree for a sale a la folle enchere. 

Under the circumstances of the case, the administrator will not be held liable for the crop 
or for the rents and revenues. 


PPEAL from the Twentieth District Court, Parish of Lafourche. 
Beattie, J. 


Clay Knobloch, for the Administrator, Appellee: 


T. D. Moore and T. A. Badeaux, John Ray and J. 8. Billiu, for Oppo- 
nents and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. Several of the matters involved in the present opposi- 
tions were presented to and determined by us, under oppositions to 
the provisional account of the administrator, in cause No. 8458 of our 
docket, reported by syllabus only, in 34 Ann. 1148. We find that the 
items of the present account, Nos. 1, 2, 3, 4, 5 and 6, which are now 
opposed, were finally settled by the decrees in that case, by which the 
opponents here are bound, and, as to them, the plea of res adjudicata 


was properly sustained. 
Il. 


Mrs. Medus’ opposition to the distribution of the gross proceeds of 
nine-tenths of Laurel Grove Plantation, as between herself and Mrs. 
Trosclair, has received our careful attention, but we are unable to 
perceive the slightest merit in it. She is simply a concurrent mort- 
gagee with Mrs. Trosclair, and the administrator has distributed the 
fund to them in the exact proportion of their respective claims. 


19 
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Ill. 


Lapéne & Ferré’s opposition to the eighth item of the account seems 
to be utterly inconsequential, even if not concluded by the plea of res 
judicata. In the provisional account the amount of Lapéne’s bid for 
the part of Orange Grove Plantation was fixed at $10,731, and, in our 
decree thereon, he was ordered to pay into the administrator's hands 
the sum of $8060 as having a preference on the proceeds over the 
mortgage notes held by him. The administrator, accepting these 
amounts as fixed by that decree, now reports the difference of $2671 
as the amount retained by Lapéne. Lapéne & Ferré, who now claim 
ownership of the mortgage note, then held by Lapéne, claim that this 
is error; that the amount of Lapéne’s bid was not $10,731, but only 
#10,230, and, therefore, that the amount retained on account of said 
bid was not $2671, but only $2170. 

Lapéne (by whose acts, in the matter of these notes, we hold his 
firm of Lapéne & Ferré fully bound), was an opponent to the provis- 
ional account, and should have had this error of figures then corrected. 
Bat, were it otherwise, inasmuch as under this final account of an in- 
solvent succession, Lapéne & Ferré, receive nothing under either hy- 
pothesis, we see no harm to them from the error, and no benefit they 





would derive from its correction. 
IV. 

The remaining and most serious grounds of opposition are the claims 
that the administrator should be charged in this account with the net 
proceeds of the crop of 1875, on the part of Orange Grove sold to 
Lapéne, and with the rents and revenues of said portion, from 1875 to 
March, 1883, when Lapene was finally sent into possession. 

The facts are as follows: 

The succession was insolvent. A sale for cash to pay creditors was 
provoked, which took place on September 4th, 1875. Orange Grove 
was a sugar plantation, with a growing crop upon it. In compliance 
with Art. 132 of the Constitution of 1868, it was divided into lots for 
purposes of sale. Lapéne became the adjudicatee of several lots, but 
T. J. Badeaux became the purchaser of the larger portion of the plan- 
tation, together with the sugar-house, all the mules, carts, wagons, 

‘ farming implements, ete. Badeaux complied with his bid and was 
sent into possession. Lapéne declined to comply with his bid, claim- 
ing that he was entitled to retain the whole amount thereof, on account 
of the mortgage notes of Lapéne & Ferré held by him. 

Thereupon, the administrator took a rule on Lapéne to show cause 
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why the lots should not be resold @ la folle enchére, and Lapéne took 
a contrary rule upon the administrator to show cause why the adju- 
dication to him should not be completed, and why he should not be 
placed in possession. 

The situation was a singular one. By Lapéne’s action the adminis- 
trator found himself left in possession of fractional and disconnected 
lots of a sugar plantation, on which there was a growing crop, while 
the remainder of the plantation, including the sugar-house and all the 
stock and farming implements, had been sold and delivered to Badeanx. 

The pending proceeding for a resale a la folle enchére, rendered the 
possession of the administrator exceedingly precarious, and also im- 
posed upon him the duty of keeping the property as nearly as possible 
in the condition in which it was at the date of the first sale. 

There was no apparent means of taking off the share of the growing 
crops except by use of the stock, wagons, implements, etc., and the 
sugar house of Badeaux; and the latter refused to make a contract for 
taking off and manufacturing the crop for account of the adminis- 
trator, for various cogent reasons assigned by him, amongst which 
were the following: that the lines between the various lots had never 
been actually run and could not then be run without injury to the 
crop; that the expense of grinding Lapéne’s cane separately from his 
own would be too large; that, as he had but one cistern, the molasses 
could not be separated; that, in case of a freeze, he would wish to 
grind his own cane first and might thereby lose the other and incur lia- 
bility, and the like. 

In the meantime, the administrator was confronted with the problem 
of what he was to do with the property thereafter. 

The evidence satisfies us that the land could not have been rented 
under such circumstances, by reason of the necessary precariousness 
of the possession and for want of a sugar house for taking off the crop. 
All the testimony as to the rental value of the land is based on the hy- 
pothesis that there was a sugar house upon it; and no witness testifies 
that the land alone, without stock, implements or sugar house, could 
have been reated, even leaving out of view the impossibility of fixing 
avy term for a lease. 

The administrator, therefore, concluded, under the circumstances, 
that the best thing to do was to turn the property over to Badeaux, to 
take charge of it, take off the crop and continue the cultivation, under 
the obligations of paying the taxes, keeping up and repairing the 
ditches, fences and improvements, and so planting and cultivating the 
land as to keep the property, at all times, as nearly as possible in the 
situation in which it was at the date of the sale. 
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He made an agteement to this effect with Badeaux, who has faith- 
fully carried it ont; and though the litigation was prolonged beyond 
all reasonable expectation, this does not appear to be attributable to 
~ the fault of the administrator, and we think the arrangement made by 
him was prudent‘and reasonable, and that the responsibility now 
sought to be cast upon him is not sustained in law or equity. Succes- 
sion of Clairteaux, 35 Ann. 1178. 


Judgment affirmed. 








No. 9920. 
Fusz & BACKER vs. TRAGER & NOBLE. 


A surety on a release bond in an attachment proceeding against a resident. is concluded 
by the judgment against the defendant, if regularly rendered. 

Such surety, on a rule to hold him liable for such judgment after return of an unsatisfied 
execution, has no right to set up defenses which do not avail the judgment itself. 

A ruling refusing a continuance to procure an absent witness to establish other defenses 
and striking out of the answer to the rule impertinent issues, is correct and will not be 
disturbed. 

PPEAL from the Ninth District Court, Parish of Concordia. 
Young, J. 


Elam & L[nce and Steele & Garrett for Plaintiffs and Appellees. 
J. L.-Dagg and L. F. Mason for Defendants and Appellants. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The question presented in this case, involves the 
right of a surety on a release bond in attachment proceeding against 
residents to set up certain defenses. 

It appears that after judgment recognizing the claim of plaintiffs 
and its being secured by a privilege on the property attached, the judg- 
ment becoming executory, execution was issued, but was returned 
nulla bona. 

Thereupon a rule was taken on the surety on the release bond fur- 
nished by the defendants, who pleaded: that the affidavit was insuffi- 
cient and false; that the bond was insufficient in amount; that the 
property seized was not the property of the defendants, but of one of 
them ; that the bond was signed on the representation and assurance 
that a legal defense would be made, which was not set up and that the 
plaintiffs were parties to the fraud practiced. : 





NEW ORLEANS, MARCH, 1887. 





Fusz & Backer ve. Trager & Noble. 


When the case was called, the defendant in rule moved for a con- 
tinuance to procure the testimony of an absent witness, and after the 
plaintiffs had closed and the defendant was about to offer evidence, 
the plaintiffs moved to strike out of the answer to the rule all averments 
raising issues as to the right of attachment and the validity of same, 
which could only be made before judgment and cannot be urged by 
the surety. 

The district judge refused the continuance and sustained the motion 
to strike out, rendering judgment against the surety, who appeals. 

Counsel have argued, that the only questions presented for solution 
in this Court, involve only the correctness of these rulings, and that 
the judgment on the merits was correct; provided, the rulings com- 
plained of were so. 

The rule on the surety is taken under the terms of article C. P. 259, 
§ 3, relative to the bonding of property attached. 

Under the first paragraph of that article the obligation of the surety 
is, that he will satisfy such judgment, to the value of the property at- 
tached, asmay be rendered against the defendant in the suit pending. 

The preponderance of the jurisprudence on the mghts and obliga- 
tions of sureties on release bonds in attachment proceedings against 
residents is to the effect that such sureties, when ruled to be held lia- 
ble, cannot be heard to set up any defense which the defendant him- 
self could not raise—and that where the judgment rendered ou the 
merits condemns him, the surety is concluded by it, even if it were 
true, that it is not justified by the evidence ; provided, it was regularly 
rendered, has become final and executory and remains unsatisfied and 
the signature of the surety to the bond is genuine. 

If the attachment in this case could have been dissolved, for the 
reasons now advanted by the surety, they ought to have been urged 
by the defendants before or on the trial on the merits. 

By joining him in the release bond the surety unites his destinies 
with him and places himself entirely in his hands and, as it were, at 
his merey, as far at least as the plaintiff is concerned. 

The last expression of the judicial mind on this subject is to be 
found in the case of McCloskey et al. vs. Wingfield et al., 32 Ann. 38, 
(43) in which the court (Spencer, J.,) distinctly held: that the judg- 
ment against the defendant in attachment concludes the surety whose 
obligation is to satisfy the judgment against the principal, the validity 
of which the surety cannot dispute. 

The ruling of the present Court in Baker vs. Frellsen, 32 Aun. 829, 
eah afford the appellant no comfort. It verifies what we have premised 





504 SUPREME COURT OF LOUISIANA. 


Pfarr & Kullman et al. vs, Belmont. 


in this opinion, namely: that a surety is entitled to see the case tried 
according to law and that a judgment rendered at chambers, out of 
term and on the confession of the principal on the bond, defendant in 
the suit, though it would bind the principal, could not affect the surety. 

We therefore conclude that, as the defenses set up by the defendant 
in rule, the surety, were unauthorized by law, the lower court properly 
refused the continuance and sustained the motion to strike out. 

The plaintiffs answering, pray for damages. 

We think the appeal is frivolous and that damages ought to be 
allowed. 

It is, therefore, ordered and decreed that the judgment appealed 
from be affirmed, and it is further ordered and adjudged that the plain- 
tiffs recover from the defendant in rule, Isaac Friedler, the sum of fifty 
dollars, as damages for a frivolous appeal and costs in both courts. 





No. 9900. 


Prarr & KULLMAN ET AL. vs. STEPHEN BELMONT. 


A nuncupative will under private signature need not be shown to have been dictated by the 
testator, when written out of the presence of the witnesses. 

The affirmative answer of a testator to a question: Whether the paper contains his last will ! 
amounts to the presentation prescribed by law. The presentation need not be manual, 
or more formally made. 

Witnesses who declare that they saw the testator sign the paper purporting to be his will, 
and that they themselves signed it; and who further declare that they recognize their 
signatures to the same instrument, virtually testify that they recognize the signature 
of the testator to it. 

The law which provides for the drawing up of a proces verbal of probate of a will, is not man- 
datory, but merely directory. Apparent deficiency in its recitals cannot have the effect 
to vitiate the probate, but may be supplied by legal presumption or by additional proof 
in a suit contesting the will. 

The appointment of a dative executor on the filing of a petition for the same and before any 
advertisement and expiration of the delay for opposition, is unwarranted. It can be 
made only after publication and in the absence of opposition. 

An order of sale obtained by a dative executor thus appointed, is procured by one having 
no authority to ask it and must be rescinded. 

A plaintiff must make his case legally certain. It is not sufficient to make it morally 
probable. 

The Court does not pass on the capacity of plaintiffs to sue at the present stage for recovery 
of debts due the succession . 

The contingent appointment of a dative executor, on the condition that public notices shall 
be given and that it be not opposed, is of no avail, where, after the advertisements have 
been published, though the application has not been opposed, the appointment is not 
confirmed by a subsequent formal decree conferring it on the petitioner : 
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PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 


G. W. Buckner, C. D. Favrot and K. A. Cross for Plaintiffs and Ap- 
pellants. 


T. B. Dupree and Read & Goodale for Defendant and Appellee. 

The opinion of the Court was delivered by 

BERMUDEZ,C.J. The plaintifts sue as legal heirs of Elizabeth Pfarr, 
Widow Bahr. 

In that capacity they ask the nullity of what is claimed to be her 
last will, and, eventually, the nullity of the appointment of a dative 
executor. 

They also urge the illegality of an order of sale to pay debts and 
an indebtedness of the defendant to the succession. 

Concluding, they pray that he be ordered to render an account and 
held liable for his indebtedness and for amounts and effects not inven- 


toried by him. 
The defendant maintains the validity of the will and its probate; 
that of his appointment and of the order of sale, and denies any lia- 


bility. 

The court rejected the demand for the nullity of the will, of the pro- 
bate proceedings, of the appointment of the succession representative, 
of the order of sale dissolving an injunction issued to arrest the sale, 
and non-suits the plaintiffs as to other claims. 

From this judgment the plaintiffs appeal. The defendant answers, 
praying for damages for a frivolous appeal. 

I. 

The plaintifts charge that the will, which is in the nuncupative form, 
under private signature, is null, because it was not dictated and pre- 
sented by the testatrix as the law requires. 

The evidence satisfies us that the document was written out of the 
presence of the witnesses, under the direction of the testatrix, by her 
counsel ; that after the five witnesses required by law had assembled 
in her room, she handed the paper to one of them who inquired of her 
what it was, and that she answered that it was her last will; that this 
witness then read it to her in the presence of the other witnesses, and 
that, after the reading, being asked whether what had becn read was 
her last will, she answered in the affirmative; that she then signed 
the will, and after her the five witnesses. 

There is no evidence that the will was dictated by the testatrix. 
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None was necessary, as it was written out of the presence of the wit- 
nesses. 

The ruling to which counsel for plaintiffs refer in Bordelon vs. Baron, 
11 Ann. 678, to the contrary, requiring proof of the dictation by the 
testator, whether the will be made in the presence or in the absence of 
the witnesses, has been formally overruled in several instances. Pen- 
dergast case, 16 Ann. 219; Succession of Marigny, Ib. 267; Wood vs. 
Roane, 35 Ann. 865. 

The same may be now said of the ruling in Caleb vs. Douglas, 16 
Ann. 327, in so far as it may be considered as requiring dictation, when 
the will is written out of the presence of the witnesses, and as holding 
that the affirmative answer of a testator, to the question whether the 
document contains his will, does not constitute the presentation re- 
quired by law. 

In Wood vs. Roane, 35 Ann. 865, and Bourke vs. Wilson, 38 Ann. 
328, this Court has distinctly ruled, not only that the presentation 
need not be manual, but that the acknowledgment of the testator 
that the paper contains his last will, implies the presentation provided 
by law, even when that acknowledgment is in response to a question. 

The charge that the testatrix was mentally disabled is not estab- 
lished, while the reverse is shown by unquestionable testimony. 

There was n» justification to make the other charge that the will 
was obtained by undue influence. 


Il. 


The plaintiffs further complain that the probate was ex parte ; that 
the decree was made in chambers on the affidavit of witnesses; that 
the evidence is insufficient ; that the will was not read by the judge to 
the witnesses; that the proces verbal of probate is irregular and void. 

(a) The law does not require, absolutely, that the proceeding to 
probate a will be contradictorily carried on. The provision is merely 
directory. The fact is that generally the proceeding takes place ex 
parte. 

The Code directs, it is true, that notice be given to the heirs pres- 
ent, but it does not say that, unless such notice be given, the probate 
shall not take place. The reason for this is quite plain. There may 
be urgency for the probate of the will that the executor be at once 
recognized and placed in possession of the estate for its protection. 
Besides, the heirs may not be easily reached by the process of the court. 

In any event, where the proceeding is carried on ex parte and the 
will is ordered to be executed, by its very nature the decree ‘concludes 
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no one, and the will, if objectionable, can be attacked subsequently by 
any party interested and its nullity demanded and obtained for 4k 
proper cause. 

In the present instance, it does not, however, appear that the heirs 
of the deceased were present and could have been notified. The law 
does not exact impossibilities. 


(b) It is not essential that the testimony of witnesses called to prove 
a will be taken down separately. It is sufficient that the substance of 
their evidence, where it is concordant, be reduced to writing and be 
sworn to by them. This testimony is generally heard by the judge 
directly, but it sometimes happens that circumstances occur requiring 
that it be procured under commission as where the witnesses reside 
beyond the jurisdiction of the court, or are, for some other cause, un- 
able to attend. 


On the question of the sufficiency of the proof adduced, we are sat- 
istied that the witnesses have established facts showing that the will 
was presented by the testatrix ; that it was read by one of them to her; 
that it was signed by her and them; that they recognize and identify 
the testament, and that they recognize their signatures and that of the 
testatrix. 


The objection cannot hold that it is not shown that the witnesses 
have recognized the signature of Mrs. Bahr to the document purport- 
ing to be her last will. 

As well in the statement at foot of that instrument, as in the afji- 
davit containing the declarations which they made shortly afterwards, 
on the occasion of the probate of the will, as in the testimony which 
they subsequently gave during the trial of this controversy, the wit- 
nesses have declared that they recognize their signatures to the doc- 
ument. ; 

If they saw Mrs. Bahr sign the paper to which they have affixed their 
own signatures, and if they recognize their signatures to it, they evi- 
dently thereby identify the instrument as that signed by Mrs. Bahr and 
so recognize her signature thereto. 

The charge is not that Mrs. Bahr did not sign, but that it is not 
proved that the witnesses recognized her signature. 

Had we any doubt on this important fact, we would certainly leave 
a door open for new proof. 

(c) In‘relation to the objection that it does not appear that the 
judge read the will to the witnesses, it suffices to say that the proces 
verbal recites that he read it in an audible voice. 
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The presumption is that the judge did his duty and read the will to 
tlte witnesses and others, if any, present. 

The law does not demand such reading to the witnesses as a condi- 
tion sine qua non, for the fulfilment of that ceremony would be an im- 
possibility in those cases, in which the testimony is procured under 
commission of witnesses residing beyond the jurisdiction of the court, 
or who are confined by infirmity to their quarters. 

(d) The proces verbal gives the name and surnames of the witnesses 
who testified, two in full and two with double initials, preceding the 
surnames. 

The same witnesses who signed the affidavit so termed were heard 
on the trial, and their identity with those who signed the will is not 
contested. The law was substantially complied with. 

(e) It is true that the proces verbal might have better been drawn 
up, under the provisions of Art. R. C. C. 1649 and C. P. 942; but be- 
cause it was inartistically prepared, it does not follow that the probate 
proceeding is a nullity, or that the will is affected by it. 


Ill. 


The next ground of complaint is, that the defendant was illegally 
appointed dative executor. 

It appears that the district judge made the appointment on presen- 
tation of the petition for the same, contingent on public advertise- 
ment and of absence or dismissal of any opposition. 

The law requires, as conditions precedent for the appointment of 
succession representatives, that due notices of the application be first 
given by advertisement in the public papers, and next that it be not 
opposed, and if opposed, that the opposition be dismissed. 

In an early case which has since been followed, in which the cout 
had appointed a dative executor, without compliance with those re- 
quirements, the then Supreme Court held the appointment to be null, 
saying that the notice of av application for the appointment of a da- 
tive executor must be given in all cases in the same manner as is pre- 
scribed for curators or administrators of estates. See case of Girod’s 
Heirs, 18 L. 394; see also Succession of Henderson, 2 R. 391; Succes- 
sion of Talbert, 16 Ann. 231; 5 N.S. 506; Succession of Gusman, 35 
Ann. 405. Those rulings are based on the texts of the law. R.C. C. 
1107, 1045, 1115; 1107 C. P. 967, 971. 

In relation to the oath taken and the bond furnished by the defend- 
ant, it suffices to say that, as the order appointing him is set aside, 


whatever was done in furtherance of it falls with it. P 
.} 
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From the conclusion just reached, it follows that the petition pre- 
sented for the sale to pay debts, emanating from one who had no offi- 
cial character to provoke the sale and the order on it, were nnauthor- 


ized and must be rescinded. 
¥. 


Conceding that the plaintiffs have a right to represent the succession 
without having been put in possession of its assets, and to claim pay- 
ments of debts due to it, (on which we express, however, no opinion) 
they have not adduced sufticient proof to recover of defendant in this 


action. 

We thirk the district judge properly non-suited them. 

Appellees’ prayer for damages is frivolous and cannot be allowed. 

It is therefore adjudged and decreed that the judgment appealed 
from be affirmed, so far as it maintains the validity of the will of the 
deceased, anc the sufficiency of the evidence to probate it, and non- 
suits the plaintiffs; but in other regards that it be and is reversed; and, 

It is now ordered and adjudged that the order for the sale of the 
succession property be set aside, and the petition for same be dis- 
missed, and that the injunction issued to prevent the sale be reinstated 
and perpetuated, the defendant and anpellee to pay costs in both 
courts. 


On APPLICATION FOR REHEARING. 


The application charges that the judgment rendered is erroneous in 
this: that there is evidence in the record that the petition for appoint- 
ment was followed by advertisements and that it was not opposed, and 
further, that the petitioner’s rights should at least be reserved. 

It is true that the conditional or contingent order by which the de- 
fendant claims to have been appointed dative executor, was followed 
by notices in a newspaper, and that it does not appear that any oppo- 
sition was made to the appointment solicited; but what is there to 
show that after the advertisements had been made and after the delay 
for opposing had elapsed without any opposition being filed, any order 
was rendered appointing the applicant dative executor? 

The fact is that such second order which is essentially a condition 
precedent for the qualification of the petitioner was never rendered. 

The absence of such formal order forbids the petitioner, defendant 
herein, from claiming to be the dative executor of the will of the 
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deceased. Succession of Picard, 33 Ann. 1137; Suecession of Gusman, 
35 Ann. 405-8. 

It does not, however, follow that the petition for the appointment 
avails nothing to the applicant. That petition remains, though the 
order thereon, prematurely appointing the petitioner dative executor, 
has been annulled. It stands as a filed application, and the. petitioner 
is entitled to further proceedings on it. The case must be viewed as 
one in which no appointment has as yet been made. 


Il. 





We deem it unnecessary to answer specially the inquiry whether, 
had a sale taken place under the order of sale, it would not have been 


valid. 

No sale has taken place, as the order of sale was arrested by injunc- 
tion, as already said, the order falls for want of one qualified to form- 
ulate a demand for it. 


Rehearing refused. 








No. 9662. 
Herrs OF WILLIAM S. PIKE vs. HErrs OF JOSEPH C. CHARROTTE. 


Against an action for the resolution of a sale, based exclusively on the failure of the vendee 
to pay the last five of a series of seven instalments of the purchase price, and when 
the tirst two have been extinguished by voluntary remission by the heirs of the vendor 
to the heirs of the vendee, prescription commences its course on the day of the debtor's 
default in payment of the last instalment that is covered by the suit. 

Edwards vs. White, 34 Ann. 989, affirmed. 

PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 


F. L. Richardson for Plaintiffs and Appellants. 
C. D. Favrot and K. A. Cross for Defendants and Appellees. 


The opinion of the Court was delivered by 

Watkins, J. This suit is prosecuted by the widow and heirs of 
William S. Pike against the heirs of Joseph C. Charrotte and wife, for 
the resolution of a sale of one undivided half interest in the Myr- 
tle Grove plantation, made by W.S. Pike to Joseph C. Charrotte, on 
the 28th of February, 1871, for the price of $15,000, solely upon credit, 
payable in seven annual instalmerts, for which the purchaser executed 
his several notes and secured their payment by mortgage. ’ 
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The act of sale and mortgage was duly registered in. the book of 
conveyances and mortgages. 

Suit was commenced January 11, 1884. Prior to that date plaintiffs 
remitted and surrendered to the tutor of the minor heirs of J. C. Char- 
rotte and wife, the two notes first maturing on February 28, 1872 and 
1873. The remainder of them were aunexed to their petition, to evi- 
dence the non-payment of the purchase price, and therefor demand 
was made for the resolution of the sale. 

The only defense is predicated upon a plea of ten years’ prescription. 

I. 

During the pendency of the suit in the lower court, certain judicial 
mortgage creditors of J. C. Charrotte intervened and resisted the res- 
olution of the sale as being to their prejudice. They aver that there 
has been no administration of the debtor’s estate, and no judgment 
can be rendered against the minor heirs, who have no other represent- 
ative than a tutor. 

From an adverse judgment intervenors appealed to the Circuit 
Court, and it was affirmed. 

The defendants bring their appeal here, and in argument counsel 
make like resistance. 

It cannot be of avail to them. The decree of the Circuit Court 
forms res adjudicata as to the only creditors known other than plain- 
tiffs; and defendants must rely upon their plea of prescription. 

Il. 

There is no question of the capacity of the plaintiffs to maintain 
such an action, nor of the capacity of defendants to stand in judg- 
ment. All of the heirs of Pike are plaintiffs, and all of the heirs of 
Charrotte are defendants. 38 Ann. 583, Heirs of Castle vs. Floyd. 


II. 


The plea of prescription is urged upon the theory announced in the 


majority opinion of the Court in George vs. Knox, 23 Ann. 354. 

But in the case of Edwards vs. White, 34 Ann. 990, this Court main- 
tained as correct the views expressed in the dissenting opinion of Mr. 
Justice Wyly. In that case the Court say: ‘‘We must regard the 
present action as arising from and based exclusively on the breach of 
condition resulting from detault in payment of the last instalment, 
and only prescribed by ten years from that date, which had not ex- 


pired when this suit was brought.” 
Applying the doctrine therein announced to this case, and it neces- 
sarily results that plaintiff’s action was not prescribed. The suit was 
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tiled and service made on the defendants within ten years after the 
maturity of the third note of the series, on the 28th of February, 1874. 

The evidence fully establishes the remission and surrender of the 

two notes maturing on the 28th of February, 1872 and 1873. 
IV. 

Question is made in regard to the validity of the remission of the 
first two notes, because same was made to the tutor of the minors. 

The Code recognizes voluntary remission as a mode of extinguishing 
an obligation. R. C. C. 2130. 

The remission of a debt is tacit when the creditor voluntarily sur- 
renders to his debtor the title which establishes the obligation. R. C. 
C, 2199. 

“The release or remission of a debt is presumed always to have been 
aecepted by the debtor, and it cannot be revoked by the creditor.” R. C. 
C, 2201. 

In Halstead vs. Noble, 1 Ann. 194, the Court said: ‘ The gratuitous 
remission of a debt is as valid as a release for a valuable consideration, 
and may be expressed or implied.” 

In Lee vs. Ferguson, 5 Ann. 582, it was said: “The acceptance of 
a release of a debt is by law presumed.” y 

There was no other legal representative of the deceased than the 
tutor, at the time the remission and surrender of the two notes was 
made to him. While we do not express any opinion as to whether 
such a remission could have been legally made to an administrator, we 
consider a remission made to the tutor as valid and effective. 


Judgment affirmed. 








No. 9780. 
C. A. A. Prroni vs. JuniA Ritey, Wire or E. J. DEHART. 


An action (the object of which is the nullity of certain judicial proceedings had in a suc- 
cession, and the payment of a legacv), when allotted to a division of the Distrigt Court 
fur the parish of Orleans, other than that to which the succession proceedings had been 
previously allotted—can be properly transferred from the former to the latter, on ex - 
ceptions of defendant. The judge of the division to which the case was allotted has no 
authority to dismiss the suit, simply because it was improperly allotted to his division. 

Buch action is not necessarily divisible, its purpose being the payment of a legacy out of 
the assets of a solvent succession, though the proceedings attacked show it to be insol. 
vent. 

As arule, a universal heir or legatee, who accepts unconditionally a succession which he 
inherits, is bound personally for the debts thereof; but, not for the special legacies, the 
discharge of which is restricted to the residue of the estate. 
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The suit for the nullity is the foundation for the payment of the legacy. 

The judge of the division to which such suit is transferred cannot maintain jurisdiction 
over the demand in nullity and relegate that for the payment of the legacy to the divis- 
ion whence the suit came; the less so, when the plaintiff acquiesces in the transfer and 
invokes the jurisdiction of the court, in the last division, for a determination of the 
merits. 

The jurisdiction of a court, competent, ratione materia, represented by divisions, may be 
assented to, in any division before which the cause or matter may be pending. Each 
division exercises all the powers of the court it represents. 

Nowhere does the Constitution forbid the trial. without previous allottment, of cases by 
the judge of a division of the Civil District Court for the parish of Orleans. where the 
parties do not object or assent to such trial. 

An action for the nullity of succession proceedings and for the payment of a legacy invulves 
demands intimately connected and blended. It is properly brought against the duly 
recognized universal legatee alone, when the executor is dead; where there is none; 
where there is no need of appointing one, and when the executor would have no inter- 
est in maintaining the proceeding attacked. The judgment to be rendered will bind all 
parties and constitute res judicata. 

The executor is not a necessary defendant. The universal legatee duly recognized, being 
the only one concerned in upholding the proceedings levelled against, is properly made 
the sole defendant. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Charles F. Claiborne, for Plaintiff and Appellant. 
G. Duplantier and W. Handlin, for Defendant and Appellee. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is a suit by a special legatee against an uni- 
versal legatee, for the payment of her legacy. 

The suit was allotted to Division E of the Civil District Court for 
the city of New Orleans. Exceptions were filed to the effect that, in- 
asmuch as the action assailed the validity of certain proceedings in 
the mortuaria, Division E had no jurisdiction and that the case had to 
be allotted to the Division to which the succession proceedings had 
been allotted. 

It appearing that the mortuaria had been allotted to Division C, and, 
considering the exceptions to be well founded, the judge of Division 
E referred the case to Division C, without going through the ceremony 
of a formal allottment. The revord was accordingly transmitted. 

The defendant there pleaded that the order of transfer was uncon- 
stitutional and that, under article 130 of the Constitution, the judge 
of Division E could only dismiss and not transfer the suit. 

The judge of Division C considered that the suit involved two ob- 
jects: The payment of the legacy and the nullity of the proceedings 
attacked. 
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He therefore retained jurisdiction over the suit to annul, but referred 
back to Division E, the action for the recovery of the legacy. 

Passing upon the merits of the controversy, as presented by the 
pleadings, the judge further decided that, for want of proper parties 
he could not determine of the validity of the mortuaria proceedings 
assailed, and so dismissed the suit, 

The plaintiff appeals from the adverse rulings, referring back the 
money demand to Division E and dismissing the suit for want of ne- 
cessary parties. 

x, 

It is unnecessary to determine whether the case ought or not to have 
heen allotted when brought, or if it was then properly allotted. 

Neither is it useful to decide whether the case thus allotted was 
properly referred to Division C, to which the mortuaria had been al- 
lotted. . 

The plaintiff submitted voluntarily both to the allotment to Division 
E and to the reference of the case to Division C. 

The objections of the defendant to a trial of the case by Division E 
having been sustained, he had no ground to complain when the case 
was referred to Division C. His object was to have the case tried and 
decided by the judge of another division, and that object he accom- 
plished by the reference made of it to Division C. 

He claims, however, that the judge of Division E ought not to have 
referred the case to Division C; that he ought to have dismissed the 
suit. 

Why dismiss the suit? The Civil District Court had jurisdiction 
over the suit brought to recover an amount exceeding by far the lower 
limit of its jurisdiction. When the suit was instituted before that 
court, it was therefore brought before a court competent to hear and 
determine it. 

It is true that, for the purpose of exercising its powers, that court is 
represented by five divisions, each presided over by one judge, and 
that each division can wield and apply all the powers of the court in 
cases before it; but not one of those divisions has a right to dismiss a 
suit of which the court has undoubted jurisdiction, merely because it 
was allotted irregularly to that division instead of going to the division 
to which it properly belongs. 

As the mortuaria proceedings had previously been allotted to Divi- 
sion C, and as the present action was an outgrowth of those proceed- 
ings, or are necessarily connected therewith, it was eminently proper 
for the judge of Division E to refer it to Division C. 
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The law does not require vain things. Had the suit been dismissed, 
that would have required of plaintiff to pay costs not legally due then, 
and to have brought a new suit, which would have had again to be 
allotted, and non constat that then it would have gone to Division C, 
to which it properly belonged. It might have gone to another div- 









ision. 

It would have been imposing on plaintiff an unauthorized hardship, 
and it was therefore the duty of the judge of Division E to have 
transferred the case to Division C, as he did. 

What occasion has the defendant to complain of the transfer as 






made ? 

Nowhere does the Constitution say that no division of the Civil Dis- 
trict Court for the Parish of Orleans shall hear and determine a cage, 
not regularly allowed to it, when parties make no objection or consent. 

With a view to correct previous abuses, the Constitution wisely pro- 
vides for the allotment of cases before that court, and this Court, after 
mature consideration of the spirit and letter of the provision, has held , 
that it is not mandatory but merely directory. Therefore, in the absence 
of objection for want of an allotment, the parties are viewed as assent- 
ing to the jurisdiction as though the allotment had been made and the 
division is authorized to exercise over the controversy all the powers 
of the court itself. Buisson’s case, 33 Ann. 1425. 

The Constitution, however, provides.and has been construed as 
meaning differently in criminal matters. Adotto’s case, 34 Ann. p. I. 

Hence we conclude that, as the plaintiff voluntarily executed the 
order of transfer trom one division to another, rendered in exceptions 
of defendant, and has invoked the jurisdiction of the division to which 
the case had been transferred—she (plaintiff) has exercised a right of 
waiver if the transfer was objectionable, and that the defendant cannot 





















complain. 
The judgment to be rendered will bind alike all the parties to this 
suit and so constitute res adjudicata. 


IT. 











The next question to be considered, is whether the judge of Division 
C had a right to divide the suit, to retain jurisdiction over part and to 
refer back the other part to Division E. 

Further, whether he properly dismissed the suit for want of neces- 






sary parties. 
(a) The petition is lengthly, not uselessly so however. 


20 






306 SUPREME COURT OF LOUISIANA. 





Pironi va. Riley. 


The object of the suit was the recovery of a special legacy from a 
universal legatee, duly recognized. 

To recover in such case, the law requires that the legatee be re- 
stricted in the satisfaction of the judgment which he may recover to 
the succession assets—and does not permit satisfaction out of the prop- 
erty of the heir, testamentary or legal. That heir, by accepting the 
succession makes himself liable, personally, only for the debts, but not 
for the legacies which must be discharged out of the succession prop- 
erty. R.C.C. 1013. In such a case, the heir may relieve himself by 
abandoning to the legatee what remains after payment of the debts. 
R. C. C. 1465, 1511, 1512, 1634, 1635. 

It therefore became necessary for the plaintiff to allege that, after 
payment of the debts, there remained succession property, of whatever 
nature, out of which her legacy could be satisfied. As, from an in- 
spection of the mortuaria proceedings, it would appear that the succes- 
sion was absorbed by the debts, and was therefore insolvent and, as 
the plaintiff considered that those proceedings had been fraudulently 
combined by the executor and the universal legatee, for the very pur- 
pose of showing a state of insolvency and thus defeating, if possible, 
the payment of the legacy—she charged with precision the reasons 
for which those proceedings, as far as they injuriously affected her, 
should be annulled and revoked. 

The allegations and charges made to that end were proper to put the 
defendant on her guard and to enable her to prepare her defense. 
They constitute a proper foundation for the recovery of the legacy. 

They were conclusive to the end in view and did not constitute a 





distinct and separate suit. 

The two demands, for the nullity of the succession proceedings at- 
tacked and for the payment of the legacy, were the one, the foundation 
of the other and therefore so intimately blended that they well could 
be set forth and conducted pari passu. 

This is so true that, unless the proceedings assailed are set aside, 
the plaintiff cannot recover the legacy from the defendant, as it ean be 
discharged only out of the residue of the succession. The existence 
of such residue, actual or constructive, is an essential condition prece- 
dent for satisfaction of the legacy. 

Ruling as we do, we do not wish to be understood as saying that an 
heir, or a universal legatee, wio accepts unconditionally the inherited 
estate, may or may not be held liable for the payment of a special 
legacy, in a proper case. 

We simply hold that the plaintiff has brought but one suit, which 
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was in character and object, as framed, indivisible and that there is 
error, in the transfer to another division of the money demand. 

(6) It remains now to be considered whether the case was properly 
dismissed for want of proper parties. 

The suit is brought against the universal legatee duly recognized 
though not put in possession by a formal decree. 

The proceedings levelled against, were conducted by the executor 
appointed by the will, who died long before the institution of the suit, 
but after he had completely administered upon the succession entrusted 
to him, though he was never regularly discharged from his functions 
by the court. 

The will had given him the usufruct of the succession during life, 
and that usufruct, whether nominal or valuable, determined at his 
death. 

When he departed from this world, there was nothing apparently to 
be further administered upon, which would have justified the appoint- 
ment of a dative executor. The succession property had been sold 
and adjudicated to the universal legatee who had accepted the suces- 
sion unconditionally. 

It is a wise rule that, in suits for the nullity of judgments, all who 
are interested in maintaining the judgment attacked ought to be made 
parties; but we fail to perceive how the rule can be invoked in a case 
in which the only party concerned (the universal legatee) in maintain- 
ing the proceedings assailed, has been made defendant. We are pow- 
erless to discover what interest the deceased executor or his succession 
has in maintaining proceedings carried on by him. 

It would: have been an idle work to undertake to have a dative ex- 
ecutor appointed when none was necessary, when an inventory of the 
succession would have disclosed no property whatever on which to ad- 
minister, and when there would have been no foundation on which to 
base the amount of the bond to be given and required by law. 

We are at a loss to discern what benefit can be derived or injury 
sustained by the universal Jegatee in finding that she is the only es- 
sential party, and that therefore no other needed be made. 

It is therefore ordered and decreed that the judgment appealed from 
be annulled and reversed. 

It is further ordered and decreed that Division C of the Civil Dis- 
trict Court retain jurisdiction over the demand for the payment of the 
legacy transferred to Division E of said court; that this case be rein- 
stated; that the exception of want of proper parties be overruled ; 
that the defendant do now answer to the merits, and that the case be 
further proceeded with according to law, the defendant to pay costs of 
appeal. 
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No. 9907. 
Succession OF TERENCE CHALER. 

When two beneficiary heirs are contestants for the administratorship of the ancestor's suc - 
cession, in the choice of the administrator a large discretion is vested in the judge who 
makes the appointment and, unless manifestly wrong, his conclusion will not be dis- 
turbed. 

Under art. 1043, he must select the ‘‘ most solid.” 

To determine this question of ‘‘ solidity,” the judge should look to the business capacity, 
experience, property and integrity of the respective applicants. 

If the succession is insolvent or its solvency questionable, to the heir who is a creditor. the 
preference should be given—other things being equal—to the one who is the debtor. 
Asa general rule, the judge should be guided to some extent in making his appointment by 

the preferences of the other heirs and creditors. 

Where an inventory has been taken under an order of the court, and it is filed therein, there 
is no warrant for the clerk on an ex parte application of one of the heirs to order the 

* taking of another inventory. 

The inventory first taken and filed was properly recognized in the true inventory of the sac- 
cession. 

PPEAL from the Eleventh District Court, Parish of Natchitoches. 

4a. P ierson, J. 


Jack & Dismukes and J. EF. Breda for the Appellant. 
Scarborough & Carver for the Appellee. 


The opinion of the Court was delivered by 

Topp, J. The only questions presented in this case relate to the 

administratorship of the succession and the proper inventory of the 
same, there having been two inventories made. 
* Chaler died on the 16th of July, 1886, intestate. Mrs. Grimmer, a 
daughter of the deceased, joined by her husband, on the 24th of same 
month applied to be appointed administratrix of the succession. This 
application was opposed by Mrs. Lattier, a widow and another daugh- 
ter of the deceased. 

The first inventory taken showed the value of the succession to be 

$29,071.76. The one subsequently made on the application of Mrs. 
Grimmer amounted to $15,726.95. 
’ The judge a quo, after hearing quite a number of witnesses touching 
the respective qualifications and claims of the two applicants for the 
administratorship, and weighing the testimony, sustained the opposi- 
tion of Mrs. Lattier and appointed her administratrix. He also recog- 
nized by his judgment the first inventory in date as the inventory of 
the succession. 

We have reviewed with the closest attention the evidence in the 
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record, and considered and weighed with care the few legal provisions 
of law bearing ou the subject, and we cannot say that the judge erred 
in his conclusion. 

The main provision of law governing contests for the administrator- 
ship between beneficiary heirs, as in the present case, is Article 1043, 
C. C., which reads as follows : 

“If there be two or more beneticiary heirs of age, aud present in 
this State, the judge shall select one or two, whom he shall consider 
the most solid, for the administration of the succession.” 

This article leaves the two questions, whether he shall appoint one 
or two of the heirs, and as to the solidity of the applicants, largely to 
the discretion of the judge. 

The judge in determining this question of solidity should look to 
the business capacity, experience, property, integrity and everything 
else that goes to make up the personal fitness for the appointment of 
the respective parties. 

Mrs. Lattier is the oldest child of the decedent, who lived to an ad- 
vanced age, and who for the iast eighteen years of his life was an in- 
valid, confined to his house during this time. Mrs. Lattier lived with 
her father and administered to his wants and necessities, and in some 
measure assisted him in his illness, and to some extent became ac- 
quainted with the condition of his affairs. She is described by some 
of the witnesses as possessing fair business capacities. Besides, left a 
widow with an.infant son, whom she reared with care and had him 
well educated. She had some property of her own, which she had 
administered successfully. She still owns property and is solvent, 
and claims to be a creditor of her father for $1000, an amount coming 
to her from her mother’s estate. She seems to be the choice for the 
appointment of a majority of the heirs and the creditors. Mrs. Grim- 
mer is not shown to be superior in her qualifications for the office in 
any respect to Mrs. Lattier, if her equal; but it is urged that the 
assistance and co-operation of her husband as co-administrator would 
be greatly to the advantage of the succession, and fairly entitle the 
wife and husband to a preference over Mrs. Lattier. We are not con- 
vineed of this. The evidence satisties us that Mr. Grimmer is a man 
of intelligence and some business experience, but the manner in which 
he is shown to have conducted his own affairs does not afford the 
strongest guarantee that his administration of the succession would ‘be 
superior to that of Mrs. Lattier. It appears, too, that Grimmer is in- 
debted to the succession, while we believe that Mrs. Lattier-is a cred- 
itor. This circumstance, it is urged, is a matter of no significance 
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whatever, since the contest ‘is solely between the heirs, and the sue- 
ecession is solvent. But, from the counsel’s standpoint and that of his 
client, the succession is not solvent, but is cloarly insolvent, since the 
inventory made on Mrs. Grimmer’s application amounts to #15,000, 
while the claim of one creditor alone exceeds $17,000. 

The true inventory of the succession is the one first taken and filed. 
The other was made under an ex parte order of the clerk, and was 
without any warrant of law. 

We think the judgment of the lower court has done full justice 
between the parties, and it is, therefore, affirmed. 








No. 9909. 
Herrs or GEE vs. G. W. THompson.--ON THIRD OPPOSITIONS. 


The Supreme Court has no jurisdiction over a controversy for the distribution of the pre- 
ceeds of a judicial sale made to satisfy a judgment creditor, where the claim of the 
latter does not exceed $2000, the amount of the sale is less than that sum and the aggre. 
gate of the sums claimed by the third opponents is inferior to the proceeds of sale. 

Consent cannot confer jurisdiction ratione materie. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 


Jack & Dismukes for Plaintiffs and Appellants. 


Scarborough & Carver for Intervenors and Appellees. 


On Morion To Dismiss. 


The opinion of the Court was delivered by 

Bermupez, C. J. The heirs of Gee move to dismiss this appeal, 
on the ground that the amount in dispute, or the fund to be distributed 
does not exceed $2000. 

As judgment creditors of Thompson for $1800, they seized property 
of his, which, when sold, realized $1925.27, out of which some #325 
were paid to laborers who had recovered judgment in another case, 
which is not before the Court. 

Three of Thompson’s creditors have filed third oppositions for pay- 
ment, by preference, of sums aggregating $1253.83. 

Counsel for the third opponents who are appellants, contend that 
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although it be true that the cotton seized, realized the stated sum 
$1925.27, still, as that circumstance only appears from accounts of sale 
filed after judgment and appeal, it ought not to be a factor in the mat- 
ter, because, by agreement, the cotton was estimated at %35 per bale, 
making $2275, as the basis for trial and distribution. 

It this were so, it would be no answer to the charge that the fund 
to be distributed does not exceed $2000 and that this Court has no 
jurisdiction over it. 

It is a well settled rule of practice that, where the matter in dispute 
does not appear from the pleadings or evidence to exceed $2000, proof 
of some kind, even an affidavit may be offered, either before or after 
uppeal, to show the fact. 

There is no reason why a similar practice should not likewiee pre- 
vail, to show that the property seized, though valued, during the trial, 
ut more than $2000, has subsequently, when sold, realized less than 
that amount. 

The fact of the sale and of the sum realized thereby, which consti- 
tutes the fund to be distributed, may be shown by like proof and aff- 
davit. 
In the present instance, it appears not only by the accounts of sale, 
bat also by affidavit and by what is stronger an-t conclusive, by the ad- 
mission of the appellants themselves, that the proceeds of sale amount 
to some $1600 only, which is the fund to be distributed. 

The agreement, to which appellants refer, was made, in the course 
of the trial of another case, not before the Court now, to authorize the 
sheriff to settle with hands in accordance with the decree to be ren- 
dered in that case and to direct payment pro rata with the amount 
realized, whether the cotton brought more or less than $35 a bale. 

Even if made in this case, on the trial of the oppositions of the ap- 
pellants, it could prove of no relief to them, so far as the jurisdiction 
of this Court is concerned. 
Conventions of parties, whatever they be, cannot vest this Court 
with jurisdiction over a controversy, when, under the facts, the Con- 
stitution says it shall have none ratione materia. 

As from no standpoint, can this Court render a judgment affecting 
a fund exceeding $2000, it is manifest that it has no jurisdiction over 
the controversy. 

Appeal dismissed. 


Watkins, J. recused. 
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No. 9903. 


THEODORE WuNSTEL, TUTOR, ET AL. VS. JOSEPH AND CHRISTOPHER 
LANDRY ET AL. 

An action by one heir against his co-heirs of a common ancestor, to declare the simulation 
of a transfer made by the ancestor to two of said heirs of immovable property, to bring 
said immovable into the succession of said ancestor, and for a decree of partition thereot 
amongst all the heirs, partakes of the nature of a proceeding in rem in such manner as 
to authorize the bringing in of a uon-resident heir by appoiment of a service one 
curator ad hoe. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 


Alex. Hebert and Chas. P. Moore for Plaintiffs and Appellants. 
David N. Barrow and Samuel Matthews for Defendunts and Appellees 


The opinion of the Court was delivered by 

FENNER, J. This is an action brought by one heir against her co- 
heirs of common ancestors, praying the following relief, viz: 

1. To declare the simulation of a sale of certain immovable prop- 
erty made by the common ancestors to two of the heirs and to have 
said property decreed to belong to the successions of said ancestors. 

2. To have the two heirs, who were the alleged simulated vendees, 
pay into the mass of said successions the amount of the revenues col- 
lected by them during their possessions. 

3. For a decree of partition of the aforesaid property and funds 
amongst all the heirs. 

One of the heirs, Christopher Stephen Orcutt, being a resident of the 
State of Illinois, a curator ad hoc was appointed to represent him, who 
filed a peremptory exception to the effect that said absentee could not 
validly be brought into court as a party to such an action by service on 
a curator ad hoc. 

From a judgment sustaining the exception and dismissing the suit 
as to said absentee, the present appeal is takeu. 

We think there was error in this judgment. 

The invalidity of substituted service through a curator ad hoc as a 
means of bringing an absentee into court when not attended by direct 
process against his property in the State, is restricted to merely per- 
sonal actions, and does not extend to proceedings “ partaking of the 
character of proceedings in rem.” 

By this is meant, not a proceeding which is strictly and technically a 
proceeding in rem, but one partaking of that character. 
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The Supreme Court of the United States, in the leading case on this 
question, has drawn the distinction very clearly, thus: ‘It is true 
that, in a strict sense, a proceeding in rem is one taken directly against 
property, and has for its object the disposition of the property, with- 
out reference to the title of individual claimants; but in a larger and 
more general sense, the terms are applied to actions between parties, 
where the direct object is to reach and dispose of property owned by 
them, or of some interest therein. Such are cases instituted to parti- 
tion real estate, foreclose a mortgage or enforce a lien. So far as they 
affect property in the State, they are substantially proceedings in rem 
in the broader sense which we have mentioned.” Pennoyer vs. Neff, 
95 U. S. 734; Iee Co. vs. Loughlin, 35 Ann. 1184. 

In a more recent case we have held that a suit for dissolution of a 
sale of an immovable and for possession thereof partakes of the nature 
of a proceeding in rem iu this sense, and that non-resident defendants 
may be cited through a curator ad hoc. McKenzie ve. Bacon, 38 Ann. 764. 

It is very clear from our preliminary statement of the issues, that this 
case falls within the principles above stated, except possibly as to the 
demand for revenues, as to which we need express no opinion, because 
the absentee herein is not one of the heiis against whom the revenues 
are claimed, and has no interest therein except as a beneficiary. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from sustaining the exception of the curator ad hoc be avoided 
and reversed; and it is now ordered and decreed that said exception 
be overruled, and that the case be remanded to be proceeded with ac- 
cording to law. 





No. 9929. 


Mrs. Saran E. MARSHALL vs. H. B. Ho_MgEs, SHERIFF, ET AL. 


A party cast in an action of nallity of twenty-tour judgments, in none of which the amount 
in dispute exceeds $2000. brought in one petition, cannot sustain an appeal in the Su- 
preme Court, although the amount involvod in all the judgments together does exceed 
$2000. 

A cause not appealable in amount to the Supreme Court for the review of the judgment 
originally rendered therein cannot be made appealable there to review the judgment 
rendered in an action of nullity in the same cause. , 


A PPEAL from the Eighth District Court, parish of Madison. 
Deloney, J. 
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Walton Farrar, Wade R. Young and J. G. Hawkes for Plaintiff and 
Appellant. 
Stone & Murphy for Defendants and Appellees. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff, owner of a plantation, was made a co-defend- 
ant with twenty-four of her tenants, in twenty-four different suits in- 
stituted by D. Mayer, for the recovery of various sums of money due 
him by the tenants respectively, on account of advances made to them 
in working animals, and general plantation supplies, and for the en- 
forcement against Mrs. Marshall of an alleged obligation on her part 
to deliver to Mayer a sufficient quantity of cotton to satisfy the 
amount due by each of her aforesaid tenants. 

In one of the suits, entitled D. Mayer vs. William Talliaferro, the 
following agreement was entered into by counsel of both parties: 


‘In this case it is agreed between plaintiff and defendant, through 
their counsel, that this shall be test case of all the cases numbered 
from 595 to 618, inclusive of both, and the final decision of this case 
shall be decisive of all the issues involved ian said cases of like char- 
acter as those in the case being tried, and at the April term of the 
District Court judgment by said court shall be rendered upon the 
issues as decided and passed upon in this case in the appellate court.” 

From a judgment against her in the District Court, Mrs. Marshall 
took an appeal to the Court of Appeals, where the judgment was 
amended in some particulars, and otherwise affirmed. 

Whereupon the District Court entered a judgment in conformity 
with the conclusions of the Court of Appeals in each of the twenty- 
three other suits embraced in the agreement of counsel hereinbefore 
referred to. Mrs. Marshall then had recourse to the present suit, by 
means of which she seeks to enjoin the execution, and to obtain a 
decree declaring the nullity of the twenty-four judgments rendered as 
above set forth. 

She prosecutes this appeal before us from a judgment of the District 
Court rejecting her demand and dismissing her action with damages 
of twenty per cent on the amount of each of the judgments aforesaid: 


The point made by appellees’ counsel to the effect that this Court 
has no jurisdiction ratione materia is well taken, and hence it must be 


sustained. 
The highest amount involved in any one of the twenty-four suits is 
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$361 20. Hence it 1s clear that not one of the judgments could by 
itself have been appealed to this Court. 

This is conceded, in fact, by appellant herself by taking her first 
appeal from the judgment in the Talliaferro case, which she brought 
to the Court of Appeals, although, under the argreement of her counsel, 
the final judgment rendered there was practically a decision of the 
twenty-three other cases. 

Can she now vest jurisdiction in this Court, in an action of nullity 
by cumulating twenty-four judgments in one petition ? 

The question is answered in the negative by the very nature of 
things as well as by our jurisprudence. 

A similar attempt was made in the case of Provost and wife vs. 
Creig et al., 5 N.S. p. 87. 

It was disposed of in the following manner: 

“It appears that each of these judgments was given for aa amount 
less than that of which this Court can take cognizance. The attempt 
therefore made by this mode of proceeding to obtain a review of these 
judgments, and to have their nullity established, is an attempt to have 
that done indirectly which the law will not permit to be done directly. 
We are of opinion that we cannot in this way take cognizance of cases 
of which the Constitution and the law have denied us jurisdiction.” 

The same doctrine was enforced iu the case of the United States vs. 
Cochran et al., 5 Rob. 120, in which the Court said: ‘‘ This Court, on 
more than one occasion, have decided that an appeal will not lie from 
a judgment rendered on one petition enjoining executions on several 
judgments, each for less than three hundred dollars, rendered in sep- 
arate suits, although the judgments added together amount to more 
than three hundred dollars.” See also Armitage vs. Barrow, 10 Ann. 
78, and Stevenson vs. Weber, 29 Ann. 106. 

Common sense and logic alike point to the rule that a cause not ap- 
pealable in amount to this Court for the review of the judgment ren- 
dered therein, cannot be made appealable here to review the judgment 
rendered in action of nullity in the same cause. 

In the case of Denegre vs. Moran, 36 Ann. 423, the rule was formn- 
lated in the following language: ‘‘ The Supreme Court has no juris- 
diction over a suit in nullity to annul a judgment rendered in a case 
in which the amount in dispute is less than $1000. It is immaterial 
what the grounds of nullity be.” 

The action of this court in entertaining the present appeal would 
practically be the assumption of appellate jurisdiction of a cause 
which, under the Constitution, belongs to another appellate court, and 
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would involve the court in an attempt to review a final judgment ren- 
dered by the proper Circuit Court of Appeals. 

Under the conclusions herein announced the appellant is not de- 
prived of her constitutional right of appeal; she is merely required 
to retrace her steps from the incompetent to the proper tribunal. 

It is therefore ordered that this appeal be hence dismissed at appel- 
lant’s costs. 








No. 9902. 
S. F. Spencer, Apm., ET AL. vs. A. C. Lewis, ADM., ET AL. 
Since the amendment to article 2239 C. C., forced heirs are not restricted in their right to 
annul simulated contracts of those from whom they inherit by parol evidence. to their 
legitime. The right of action in such case is now unlimited. 
Such an action is not barred by the prescription of one, five or even ten years. 
Where a party dies holding property under a simulated title, and devises his estate to a uni- 
versal legatee, such universal legatee succeeds to the testator’s rights with their defects 
and is charged with his author's defects, infirmities and bad faith. 


PPEAL from the Tenth District Court, Parish of Red River. 
Hall, J. 
Sam’l A. Hall for Plaintiffs and Appellees. 


J. H. Pierson for Defendants and Appellants. 


The opinion of the Court was delivered by 
Topp, J. Plaintiffs, as the legal representatives of W. B. Stewart, 
sue to recover the lands described in the petition, and to have declared 


simulated a conveyance of these lands from Stewart to Isaac A. Cald- 


well, and to avoid the testamentary devises of the lands by Caldwell 
to his wife and by her to one J. C. Hunter, whose suecession is one of 
the defendants represented by an administrator. 

There was judgment in favor of the plaintiffs and defendant ap- 
pealed. 

The defenses urged to the action, besides the general issue, are : 

Ist. An exception of no cause of action; next, the prescription of 
one, five and ten years. 

The cause of action is so distinct and cleddr that it is really unneces- 
sary to discuss the exception. Counsel in filing it could only have had 
in mind the question of the inability forced heirs to recover, in the ab- 
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sence of a counter letter, property conveyed by their ancestor through 
a simulated sale, or rather to establish such simulation by parol evi- 
dence, beyond their legitime. Such contention is, of course, without 
force since the amendment of article 2239, C. C., was passed. That 
amendment is in the following words: 

‘‘But forced heirs shall have the same right to annul absolutely and 
by parol evidence the simulated contracts of those from whom they 
inherit, and shall not be restricted to the legitime.” 

The evidence leaves no doubt respecting the simulation charged. 

Stewart, after the sale, remained in possession of the property, and 
received its revenues and sold portions of it with the knowledge of 
Caldwell. It was a sale omnium bonorum and both Caldwell and his 
wife, to whom it was conveyed by will, always recognized Stewart's 
ownership of the property. 

The simulation seems really not to be seriously controverted. 

The prescription of one year does not apply ‘to an action of this 
character. [tis one in declaration of simulation. This prescription 
only relates to the action of nullity directed against a real but fraudu- 
lent contract. , 

Just as little applicable is the prescription of five years. 

There has been no argument, oral or printed, in behalf of the de- 
fendants to enlighten us on this subject. This plea of the prescription 
of tive years, suggest the idea that counsel might have regarded this 
action as one attacking the wills of the Caldwells, by which this prop- 
erty purports to have been transmitted. It is not an action to cancel 
a will, ner can the prescription be invoked to cure an absolute nullity 
in the titles of the testators to the property. 13 Ann. 574; 25 Ann. 98. 

Nor will the prescription of ten years avail the defendants. This 
plea is tiled in behalf of the universal legatee under the will of Mrs. 
Caldwell. 

It is fully settled that a universal legatee succeeds to the testator’s 
rights with their defecis, succedit in vitia et virtutes, and is charged 
with his author’s defects, infirmities and bad faith. Griffin vs. Blanc, 
12 Ann. 5; Gaines vs. City, 6 Wall. 642; 12 R. 553; C. C. 3493. 

This disposes of all the issues in the case. They were properly de- 


cided in favor of the plaintiffs. 


Judgment aftirmed, 
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No. 9863. 


THE STATE OF LOUISIANA Vs. SAM THOMAS. 


Tn case of loss of the original information in a criminal cause, a duly certified copy thereof, 
taken from the record book, may be substituted therefor, upon which copy the trial may 
proceed. Act 17 of 1878. 


PPEAL from Twentieth District Court, parish of Lafourche. 
Knobloch, J. 


M. J. Cunningham, Attorney General, and £. A. O'Sullivan, Dis- 
trict Attorney, for the State, Appellee. 


John S. Billiu, for Defendant and Appellant. 





The opinion of the Court was delivered by 

Fenner, J. Act No. 17 of 1878 provides as follows: 

“* That section 474 R. S. be amended and re-enacted, so as to read 
as follows : ° ° ° ° It shall be the dutr of 
the clerk of court within ten days after the adjournment of any term 
or session of court, at or during which any bill of indictment, inform- 
ation or bail bond, have been filed, to record in a carefully bound 
book kept for that purpose, all such biils of indictment, information 
and bail bonds, and in case of the loss, destruction or abstraction from 
such court, of the original of any such recorded bill of indictment, in- 
formation or bail bond, it shall be the duty of the judge of the Dis- 
trict Court, on proof of such loss, destruction or abstraction, to order 
that a certified copy from such record of said original be substituted 
for the original, and that the trial and further proceedings in such case 
be had as on the origivals of such lost, destroyed or abstracted indict- 
ment, information or bail bond.” 

The original information in this case having been lost, and proot of 
said loss made, the Court ordered a certified copy of the record of said 
original to be substituted, and the further proceedings to be had 
thereon. The defendant excepted to going to trial on such copy, and, 
after conviction, filed a motion in arrest on the same ground. 

Both were overruled by the judge a quo, and with manifest pro- 


priety. 
The counsel for accused has not favored us with any argument in 
this Court in support of his appeal. 


Judgment affirmed. 
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No. 9865. 


THE STATE OF LOUISIANA Vs. ROBERT HEBERT. 


An application for a new trial, for the purpose of proving the insanity of the accused, must 
be supported by evidence tending to substantiate the mental aberration of the acoused, 
else the trial judge may decline to grant it. 


PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 





M. J. Qunningham, Attorney General, and L. D. Beale, District At- 
torney, for the State, Appellee. 


E. W. Robertson and H. F. Brunet for Defendant and Appellant. 


The opinion of the Court was delivered by 

Watkins, J. The accused was indicted for the larceny of a cow, and 
from a verdict of guilty and sentence by the court to imprisonment at 
hard labor, has appealed. 

He rests his claim to relief on three bills of exception. 


Counsel for the accused file a motion for a new trial on the sole 
ground “ that since the trial of this cause, defendant has discovered 
evidence which he could not obtain before. That his counsel has been 
informed and believes that, from circumstances related, the accused 


has heen bereft to a great extent of the exercise of his mental facul- 
ties; that counsel is prepared to prove this and other facts by compe- 
tent witnesses ; that the conduct of defendant has been so strange and 
unreasonable as to induce them to believe that his intellect is seriously 
affected, and that he is not responsible legally for his conduct, ete.” 

He requested the court to dispense the accused from waking affida- 
vit, which was permitted by the judge, and for the following reasons 
refused to grant the application, viz: ‘1 consider the application as 
if sworn to; asked counsel if he desired to introduce evidence on the 
motion, which he did not do; and after argument for plainnff I over- 
ruled the motion.” 

The conclusion and ruling of the trial judge was manifestly correct. 


Il. 


The accused objected to the introduction on the part of the State of 
any evidence tending to rebut certain testimony elicited on cross-exam- 
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ination of his witnesses. The evidence has not been annexed to the 
bill, and cannot, of course, be considered. But, if we are to consider 
the abstract question of law, we hold it untenable. 


Ill. 


The accused reserved another bill of exceptions, without any evi- 
dence annexed, and of which the trial judge says in his assignment of 
reasons, viz: ‘* The evidence offered by the State was in rebuttal of 
the statement made by Gamble, a witness called by defendant.” 

The objection is not serious, and is completely covered by preceding 
paragraph. 

IV. 

A motion in arrest of judgment was filed er industria, assigning 
‘‘ errors apparent on the face of the record,” but which are not desig- 
nated, and are not apparent. 


Judgment affirmed. 





No. 9834. e 


THE State oF Louisiana vs. B. F. Smitn. 


This Court has no jurisdiction of a criminal case wherein a fine of three hundred dollars 
has not been actually imposed ; and when the crime charged is not punishable with im- 
prisonment at hard labor in the penitentiary. State vs. J. Mack Smith. recently de- 
cided, is affirmed. 


PPEAL from the Fourth District Court, Parish of Jackson. 
va Bridges, J. 





M. J. Cunningham, Attorney General, for the State, Appellant. 


E. E. Kidd, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Watkins, J. The State appeals from a judgment quashing an in- 
dictment against the accused for retailing liquor without a license, 
contrary to the provisions of R. S. Sec. 910, on the exception of the 
accused to the effect that same was repealed by Act 83 of 1886. 

The penalty provided for anch an offense is a fine of not less than 
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one, nor more than five hundred dollars, and, in default of payment, 
imprisonment of not less than fifteen days, nor wore than fonr months. 

No fine has been actually imposed ; and the accused could not, under 
the law, be sentenced to imprisonment at hard labor. Hence, this 
Court has no jurisdiction of the appeal, and appellee’s motion to dis- 
miss the appeal is sustained. State vs. J. Mack Smith, just decided 
and unreported, is affirmed. 

Appeal dismissed. 








No. 9919. 
MECHANICS AND TRADERS’ INSURANCE Company vs. Lours LOZANO, 


The pledgee of a note, secured by mortgage, has the right to take measures, that is: to sue 
for payment in his own name, or for the use of the pledgor, to satisfy the debt to secure 
which the pledge was made, subject to the obligation of accounting to his debtor. 

The appeal taken by a defendant from a decree of executory process, which allows as attor- 
neys’ fees a larger percentage than that agreed to in the act of mortgage, is not frive- 
loas and damages cannot be allowed. 

Executory process can issue on the pledged note, although the plaintiff annexes unauthentic 
evidence of the debt due him and secured by the pledge. 

On an application for a rehearing the court can, without granting the prayer and hear the 
case anew, make verbal corrections which do not change matevially the effect of the 
decree previously rendered. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 


Jonas & Nixon for Plaintiff and Appellee. 
David N. Barrow for Defendant and Appellant. 


The opinion of the Court was delivered by 

BermMupDeEZ, C.J. The defendant appeals from an order of seizure 
and sale. 

He charges that the claim of plaintiffs is not established by authentic 
evidence and that the decree allows ten per cent as attorney’s fees, one- 
half more than could be allowed. . 

The plaintiffs claim damages for a frivolous appeal. 

The plaintiffs have submitted to the lower court, in support of their 
prayer for executory process, a matured note of defendant in the stere- 
otyped form to his own order and by him endorsed, and a duly certi- 
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fied copy of an act, whereby the defendant secured the payment by 
mortgage on the property described in the act, and agreed to pay attor- 
neys’ fees fixed at five per cent on the amount due, in case of suit to 
enforce payment. 

This showing was amply sufficient to justify the fiat of the district 
court. 

The contention is, however, that the plaintiffs sue on six notes of 
defendant, to the order of and endorsed by another party, which stip- 
ulate attorneys’ fees at ten per cent, and that there is no authentic evi- 
dence that these notes were drawn by the defendant, that they were 
endorsed by the party to whom made payable and that they are secured 
by mortgage on the property described in the petition. 

The plaintiffs claim that the three thousand dollar note, already 
mentioned and which is secured by mortgage, was pledged to them by 
a debtor of theirs. 

They do not sue as owners of that note, but simply as pledgees 
thereof. By so doing they have exercised a recognized right. 

It was unnecessary for them to have made any averment as to the 
pledge, or as to their title to the note of $3000. They had authority 
to sue directly as the pledgor himself might have done, or they might 
have sued in their own names for his use as is frequently done. 

The Code is explicit on this subject. It provides that if the credit 
which has been given in pledge, becomes due before it is redeemed by 
the person pawning it, the creditor shall be justified in receiving the 
amount and in taking measures to recover it, subject to the obligation of 
accounting to the pledgor. R. C. C. 3170, (3137). 

In several instances the right of the creditor to sue has been ex- 
pressly admitted. Bank of Lafayette vs. Bruff, 33 Ann. 626; Blouin 
vs. Liquidators, 30 Ann. 714; Ducane vs. McKenna, 28 Ann. 419; Suc- 
cession of Dolhonde, 21 Ann. 3; also 7 Ann. 225; 8 N.S. 370. 

Taken as a whole their petition may be considered as drawn in the 
latter form. 

The allegations touching the debt due plaintiffs by defendant and 
evidenced by the six notes which are not authentic and the annexing 
of those notes to the petition, were surplusage and cannot affect the 
rights of the plaintiffs. d 

They do not propose to ask that the property be sold to pay the 
$3000, but only to pay them $2451 and interest which is due them as 
holders of the six notes; any surplus to remain to the credit of their 


debtor, 
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The district judge, however, erred in allowing ten per cent for at- 
torney’s fees when the act of mortgage only allows five. 

The defendant to that extent had a right to complain, and his appeal 
cannot be treated as frivolous. 

It is therefore ordered and adjudged that the decree appealed from 
be amended, so as to reduce the percentage allowed for attorney’s fees 
from ten to five per cent on the amount sued for, and that thus amended 
said decree be aflirmed, appellees to pay costs of appeal. 





On APPLICATION FOR REHEARING. 

Appellees and appellant pray for a rehearing. 

The appellees call the attention of the court to the fact that the dis- 
trict judge did not allow ten per cent as attorney’s fees on the amount, 
sned for, but five only, under the stipulation in the act of mortgage. 

In this they are well founded. Justice to the district judge demands 
that the correction be made. The ten per cent mentioned in the prayer 
of the petition and which we had taken to be the allowance for services 
for recovering the amount sued for, are those provided for in the an- 
thentic notes. 

The correction is in the verbiage only, as the allowance of five per 
cent for attorney’s fees, which the plaintiffs claim and which was 
allowed them, was sanctioned by this Court on the decree and the 
practical result in the recovery is the same. 

The appellant has urged no defense which he had not previously 
submitted. His application is a mere rehearsal of the past and has 
already received attention and been pronounced without merit. 

We do not think, however, that the case is one in which damages 
for a frivolous appeal can be granted. 

The correction asked may be made without granting a rehearing, by 
simply eliminating from the opinion and the decree what was therein 
said touching the allowance of the percentage as attorney’s fees by the 
district judge. 


Rehearing refused. 








No. 9886. 


Tae STATE oF LocistaNa vs. EMILE DoMINIQUE, ALIAS FRENCHY. 


The absence of the accused, in a case of larceny, from the courtroom at the hearing of a 
motion of the State’s attorney for the amendment of his information, with a view to an 
alteration of the name or surname of the owner of the stolen property, will not vitiate 
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the proceedings. His presence in court is required only at the trial of his guilt or 
innocence, and not during all other preliminary or secondary proceedings, involving 
tters ted with the form or conduct of his trial. 

An amendment of an indictment or information in a case of larceny, changing the name ot 
the alleged owner of the stolen property, may be allowed after arraignment, and the 
accused cannot complain, after conviction, that he was not arraigned under the indict- 
ment or information as amended. 


PPEAL from the Nineteenth District Court, parish of St. Mary. 
Allen, J. 








M. J. Cunningham, Attorney General, and W. K. Wilson, District 
Attorney, for the State, Appellee. 


W. J. Suthon and P. J. Sigur, for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocueé, J. Ina prosecution for larceny, the District Attorney, with 
leave of the Court, amended his information touching the given name 
of the owner of the stolen property. The name of the owner as orig- 
inally alleged, was “Isaiah T. Sharp,” and it was amended so as to 
read ‘“‘ Jeremiah F. Sharp, Jr.” 

The amendment was made in open court after arraignment and 
before trial, in the absence of the accused, but in the presence of his 
counsel. To this mode of proceeding the defendant charges two 
errors : 

1. That his absence from the court vitiated the proceeding. 

2. That after the amendment he could not be legally tried without 
arraignment under the information as amended. 

Ist. The recent and somewhat numerous decisions of this Court, de- 
termining what proceedings in a criminal cause may be had during the 
absence of the accused, must have escaped the attention of counsel 
for defendant herein. 

The rule has been formulated thus : 

‘¢ The absence of the accused during the trial of motions not making 
part of the actual trial of his guilt or innocence, but having reference 
to the form or conduct of the trial, will not vitiate the proceedings.” 
State vs. Fahey, 35 Ann. 9; State vs. Clarke, 32 Ann. 560; State vs. 
Harris, 34 Ann. 121; State vs. Gonsoulin, 38 Ann. 459. 

Hence that contention can hardly be considered as serious. 

2d. The amendment made in this case is clearly covered by the pro- 
visions of Section 1047 of the Revised Statutes. Such an amendment 
has been allowed after the trial had begun. State vs. Holmes, 23 


Ann. 604. 
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In a trial of larceny the gist of the offense is the unlawful taking and 
appropriating by the accused of the property of another; the name of 
the owner being a matter of secondary importance or consideration. 
State vs. Everage, 33 Ann. 120. Hence, in the recent case of the 
State vs. J. and H. Hanks, not yet reported, this Court sustained the 
ruling of the district judge, who had allowed, in a case of horse 
stealing, an amendment, after the trial had begun, of the name of the 
alleged owner of the stolen horse, from ‘‘Sevigne Duhon” to that of 
the tutor’s daughter, ‘‘ Cecile Duhon, wife of William Harson.” 

Hence, it follows that the trial judge in the case did not tresspass 
beyond his legal discretion in ordering the trial to proceed without a 
second and useless arraignment of the accused. 

Judgment affirmed. 








No. 9914. 


W.S. CaLHoun vs. H. MCKNIGHT ET AL. 


In a rule taken by an heir to be put in possession of an estate, and for other purposes, any 
irregularity in such proceeding, though urged in oral and written argument, will not be 
considered in the absence of pleadings raising such issues, save in exceptional cases. 

An heir is not entitled to be put into possession of certain funds in the hands of an adminis- 
trator, when it appears that this fund is in litigation between the succession and another 
claimant. The heir cannot receive it until the litigation is terminated, though other- 
wise he might be entitled to it. 


APPEAL from the Twelfth District Court, Parish of Grant. 
& Overton, J. 


Thorpe & Peterman for Plaintiff and Appellee. 
White & Thornton for Defendants and Appellants. 





The opinion of the Court was delivered by 

Topp, J. On the 31st of October, 1884, the plaintiff presented a 
petition to the district court of Grant parish, alleging that he and Mrs. 
Lane were sole iegal heirs of Meredith Calhoun, deceased, whose suc- 
cession was opened in said parish and was then under administration. 
He further alleged that he accepted said succession purely and simply, 
and prayed that his co-heir, Mrs. Lane, and McKnight, the adminis- 
trator, be cited, that the latter be ordered to render his account and 
that he, the petitioner, be recognized as an heir accepting the succes- 
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sion absolutely acd unconditionally, and be put in possession of the 
estate. 

There was judgment rendered on default in the plaintiff’s favor, 
granting the prayer of his petition, save with respect to the demand to 
be put in possession of the property of the succession, in which point 
the judgment was silent. 

This judgment was rendered on the 25th of November, 1884. 

McKnight, administrator. subsequently filed an account of his ad- 
ministration as ordered iu the judgment, and a short time thereafter 
died, and Mrs. Elizabeth McKnight, his surviving widow, was appointed 
administratrix of his succession. 

On the 9th of September, 1886, W. 8. Calhoun, plaintiff, filed a rule, 
alleging that he had been recognized as an heir of Meridith Calhoun, 
accepting his succession purely and simply as shown by the judgment 
of November, 1884; that the administrator had died before putting 
him in possession of the property, and prayed that Mrs. McKnight, 
administratrix of Howard McKnight, be required to show cause why 
she should not deliver to the petitioner all the property movable and 
immovable, rights and credits of the succession of Meredith Calhoun, 
which remained in the hands of Howard McKnight, administrator, at 
his death, and of which Mrs. McKnight, his administratrix, was then in 
possession ; Mrs. Lane was also made party to the rule. 

There was judgment making the rule absolute and requiring Mrs. 
McKnight, administratrix, to turn over to the plaintiff all the property 
in her possession belonging to the succession of Meredith Calhoun. 

This is the judgment before us for review under an appeal therefrom 
taken by Mrs. McKnight and Mrs. Lane. 

The defendant’s main contention before this Court is: 

First, that the proceeding by rule was illegal and unwarranted ; that 
the judgment first rendered virtually denied the right of the plaintiff 
to be put in possession of the estate, by reason of its silence in this 
demand, which formed part of the petition ; and that a rule could not 
be engrafted on this judgment to enforce a demand which the judg- 
ment itself had refused. 

Further, the incapacity of Mrs. McKnight, administratrix, to stand 
in judgment or to represent the succession of Meredith Calhoun is 
urged. 

These are nice questions which admit of ample discussion, but we 
are powerless to consider them, since they were not raised by the 
pleadings, but appear for the first time in the brief of the counsel 
before this Court. 
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The defenses set up in the answers are without force with one ex- 
ception. That exception is: It is alleged, quoting, that there is a suit 
pending between this opponent (Mr. Lane) and H. McKnight, adminis- 
trator—the said McKnight being appellant from a judgment decreeing 
him to pay petitioner (Mrs. Lane) about $750 collected from rents of 
opponent’s (Mrs. Lane), and this Court cannot order said funds to be 
paid to the said Calhoun.” 

The evidence in the record in support of this averment and defense 
is as follows, (quoting): ‘It is admitted that the appeal in the suit 
of M. M. A, Lane vs. H. McKnight, administrator, is now pending be- 
tore the Court of Appeals from a judgment rendered by the district 
court against H. McKnight, administrator, for rents alleged by Mrs. 
Lane to have been collected from her lessees. It is admitted that on 
the homologation of McKnight’s account of September 18, 1884, the 
umount of these rents was left in his hands to await the issue of that 
suit.” 

Under the judgment appealed from in the instant case, this identical 
fund with all other funds and assets of the succession of Meredith 
Calhoun, are ordered to be paid over to W.S. Calhoun, plaintiff herein, 
notwithstanding Mrs. Lane had obtained judgment for the same in the 
district court and the appeal therefrom pending in the Court of Ap- 
peals as shown. 

It was wrong to disturb the disposition of this fund made by the 
judgment homologating the account and the farther proceedings men- 
tioned, and the judgment in this respect must be corrected and 
amended. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be amended by adding and interpolating after the | 
words “‘due course of administration,” found in said judgment the 
following: ‘‘and save and except the amount decreed Mrs. Lane by the 
judgment rendered in the district court in her favor in the suit of M. 
M, A. Lane vs. H. McKnight, administrator, and now on appeal in the 
Circuit Court ;” and as thus amended the judgment is affirmed, the 
costs of appeal to be paid by the plaintiff and appellee. 












No. 9922. 


Joun B. MAnyinGa vs. BoarD OF LIQUIDATION. 


The bona fide holder of bonds issued under Acts 69 of 1870 and 35 of 1865, are entitled to 
have them fanded, ander Act 3 of 1874. 

The legality of the first is not attacked by Act 5 of 1875 which reflected on the second. 

The validity of the last has been recognized judicially, twice, by the Supreme Cour. 

If it be true, that more bonds have been funded than were issued, the plaintiff cannot be 

made the victim of that circumstance, 
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State ex rel. Lamarque vs. Recorder. 





PPEAL from the Seventeenth District Court, Parish of East Baton 
Ronge. Burgess, J. 


Kennard, Howe & Prentiss for Plaintiff and Appellee. 
M. J. Cunningham, Attorrey General, for the State, Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. The plaintiff sues to have certain bonds held by 
him, issued under Acts 69 of 1870 and 35 of 1865, funded under Act 3 
of 1874. 

The defense is that the bonds are not valid and that more bonds than 
were issued of the same class have been funded. 

The genuineness of the bonds held by plaintiff is not questioned and 
it is not shown that they are illegal. 

Act 5 of 1875, which questioned the validity of certain bonds, did 
not attack that of the bonds issued under Act 69 of 1870, while it re- 
flected on those issued under Act 35 of 1865, known as Levee 8 per 
cent bonds of 1865. 

In the case of Attorney General vs. Clinton 28 Ann. 219 and in State 
ex rel. Matthews vs. Board, decided in Monroe in 1877 (No. 697, and 


not reported) the validity of the last bonds was judicially recognized. 

If it be true that more bonds have been funded than were issued, 
this fact cannot affect the plaintiff, who is‘a bona fide holder, as is de- 
clared by this Court in the case of Buckingham, a similar plaintiff, 
this day decided. 








No. 9930. 


THE STATE EX REL. F. LAMARQUE vs. L. A. BURTHE, RECORDER. 


A defendant, prosecuted for the violation of a municipal ordinance subjecting him to a fine, 
and in default of payment to imprisonment—who, on arraignment. pleads guilty, and on 
judgment voluntarily pays the fine, is not entitled to an appeal 

Where a discrepancy exists between the return of a judge and the statement of a relator, 
credence will be given in preference to the return. 

The refusal to allow an appeal is justified unnder the circumstances, and no mandamus will 
issue to compel the granting of any. 


\ PPLICATION for Mandamus. 


/ 
- 


Belden & Armbruster for the Relator. 


The opinion of the Court was delivered by 
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BermuveEz, C.J. This is an application for a mandamus to compel 
the granting of a suspensive appeal. 

The relator charges that he was arrested for violation of an ordin- 
ance of this city, bearing No. 4798, A. S., prohibiting private markets 
within a certain radius from a public market; that he pleaded that the 
ordinance had been repealed by the present city charter; that he was 
nevertheless fined $25 and sentenced to imprisonment during thirty 
days in case of non-payment; that he has applied for a suspensive 
appeal, which was refused him. 

He prayed for an alternative mandamus and a restraining order, 
which were both allowed. 

The recorder returns that the defendant on arraignment pleaded 
‘* guilty,” and upon judgment being rendered, as stated, that he 
promptly paid the fine imposed, 

Since the case was submitted, the relator has filed an affidavit, trav- 
ersing the recorder’s return, to the effect that he did not plead guilty, 
but that the recorder so inferred or deduced from his confession or ad- 
mission of having committed the act charged as done in violation of 


the municipal ordinance. 
This affidavit ought not to have been filed. It came too late. Con- 


ceding to it, however, whatever effect it might be otherwise entitled 
to, we have no hesitation to say that it isa settled rule in such cases 
of contradictory statements to give credence rather to the return of 
the magistrate. 

But even ther, the relator does not pretend to deny the material 
fact that he has promptly paid the fine imposed by the recorder, or 
explain the circumstances under which he did go. 

The payment made without qualification must be viewed as made 
voluntarily. C. P. 567. 

Under such circumstances the relator must be denied the right of 
appeal. 

It 1s therefore decreed that the restraining order herein made be re- 
scinded, and that the application for a mandamus be refused with 
costs. 








No. 9854. 


Tue STATE OF LOUISIANA vs. SAMPSON PAUL. 


In the trial of a criminal case, neither party should be allowed te introduce new or addi- 
tional testimony after the evidence has been closed, after the argument has been made, 
after the judge has given his general charge to the jury, and when he is about to give a 
special charge requested by counsel for the accused, on a point which the district attor- 
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ney had omitted to support bv evidence, and for the introduction of which he seeks to 


reopen the case. 
There must be an end to the examination of witnesses in all trials. 


PPEAL from the Twelfth District Court, Parish of Grant. 
i Blackman, J. 


M. J. Cunningham, Attorney General, and John C. Wickliffe, District 
Attorney, for the State, Appellee. 
M. F. Machen and H. L. Daigre tor Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The complaint in this case is that the trial judge al- 
lowed the district attorney to reopen the case in order to prove the 
time of the commission of the offense charged, after the evidence had 
been closed, after the argument of counsel to the jury had been made, 
and after the general charge of the judge to the jury had been given. 

While we concede to its fullest extent the discretion which is vested 
in the judge in conducting the trial in criminal cases, we are con- 
strained to hold that the ruling iu this case is error. 

It appears from the record that the case was reopened after the ar- 
gument, after the general charge, after a special charge at the instance 
of the State’s counsel had been given to the jury, and when that attor- 
ney was reminded of his omission to prove time through the request 
made by defendant’s counsel for a special charge on the necessity of 
proof of the time at which the offense charged to the accused had been 
committed. 

If it is within the legal discretion of the judge to reopen the case at 
that stage of the trial, it is difficult to conceive at what point that 
same discretion could not be invoked to justify the introduction of 
new or additional evidence. 

Under such a practice, when could any trial be considered to be at 
anend? And yet it stands to reason as well as in law that there must 
be an end to the examination of witnesses in all trials. 

One of the latest expressions on the subject emanating from this 
Court is to the effect that: ‘‘The rules of practice have wisely pro- 
vided that when the evidence has been closed, the examination of wit- 
nesses is at an end. A different rule would have protracted trials be- 
yond reason, and would have practically resulted in a denial of 
justice.” State vs. Chandler, 36 Ann. 177. 

We are aware that jurisprudence has recognized some exceptions to 
the general rule, and that the exercise of a sound discretion by the 
trial judge to the extent of admitting evidence immediately after the 
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case had been closed has been justified on appeal in this State as well 
as in other appellate courts. State vs. Coleman, 27 Ann. 691; State 
vs. Colbert, 29 Ann. 715; State vs. Rose, 33 Ann. 932; Wharton’s 
Criminal Law, $§ 3009, 3342. But instances of the kind cannot and 
should not be numerous. 

In the case of Colbert, 29 Ann. 715, the Court very guardedly re- 
stricted the exercise of the right to reopen the case after the evi- 
dence had been closed, to that stage of the trial before the argument 
began, these words being italicized in the opinion, thus clearly indicat- 
ing a different ruling if the attempt to reopen the case had been made 
at a more advanced stage of the trial, particularly as was the case 
here, when the case had been practically ended. 

In our investigation of jurisprudence we have found no case, and 
we have been referred to no ruling which can be invoked as a prece- 
dent for the latitude which was allowed to the prosecution in the in- 
stant case. And we are not inclined to establish such a precedent, 
which would, in our opinion, be subversive of all the safe rules which 
should prevail in the trial of criminal causes. 

Next to the certainty of punishment, the enforcement of wise and 
impartial rules in trials of all cases, will be found to be the most ef- 
fective means for the repression of crime. 

Our conclusion is that the accused in this case has not had a fair 
and impartial trial. 

It is therefore ordered that the verdict of the jury be set aside ; that 
the sentence of the court be annulled and avoided, and that the case 
be remanded to the district court for further proceediags according 
to law. 








No. 9885. 
THE STATE OF LouIsiANA Vs. Davip JEFFERSON. 


A written acknowledgment that A has picked so many pounds of cotton, purporting to be 
signed by the proper party, amounts to a note or order for the payment of money. Un 
der a charge of forgery, it can serve as a basis for an indictment 

Whether such instrument was or not used for the purpose of drawing money, is a matter of 
fact within the province of the jury 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
' Blackman, J. 
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State va. Jefferson. 


M. J. Cunningham, Attorney General, and John OC. Wickliffe, District 
Attorney, for the State, Appellant. 


Cullom & Son for Defendant and Appellee. 


The opinion of the Court was delivered by 

BerMupDeEz, C.J. The State appeals from a judgment sustaining a 
demurrer to the indictment against the defendant, charging him with 
forgery. 

The grounds set forth to quash the indictment are: 

1. That the charges laid in the indictment are too vague, uncertain 
and indefinite to warrant the prosecution. 

2. That the instruments, papers or orders charged to have been 
forged, uttered and published, have not the requisites of orders, as 
shown on their face, and could not serve to defraud anyone. 

3. That said instruments are of no effect, and are such that forgery 
cannot be predicated on them. 

4. That said instruments are in reality what the indictment de- 
scribes and alleges them to be, and are not susceptible of the charge 
of forgery. 

I. 

The defendant has not shown in what respects the indictment are 
open to the charges of vagueness, uncertainty and indefiniteness, either 
in his plea or in his argument, and the Court cannot be expected to 
raise points and issues for his benefit, which he has not made. 


II 


The indictment charges that the defendant, with intent to defraud 
a named person, has forged and uttered certain orders of the following 
tenor: “Willy Johns has picked 215 pounds of cotton, Henry 
Weastly,” and *‘ David Jefferson has picked 852 pounds of cotton. 
Henry Woothen.” 

The law does not require, in cases of forgery, that the instrument 
charged to have been forged, shall on its face purport to be an order 
for the payment of money or delivery of goods. 

It is sufficient that the instrument be one, by the use of which, 
money or goods can be obtained. 

It has been held that the following instrument; ‘ Due J. F., one 
dollar on settlement this day ” is the forgery of « note for the payment 
of money. People vs. Finch, 5 Johns (N. Y.) 236. 

It enters in the order of probabilities that the instruments charged 
to have been forged and uttered, were issued by some one in authority 
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to acknowledge work done by a laborer, in a manner intended to 
serve as the basis for the computation of what he may have earned ; 
that an acknowledgment of that description is equivalent to an order 
on a disbursing agent, which, on presentation, entitles the party 
named, or the bearer, to payment of the realized amount, viz: So 
much per pound of cotton; and that the delivery of such written ae- 
knowledgment amounts to a receipt showing payment. 

Whether the instruments charged in this case as having been forged 
and uttered are such, is a question of fact for the jury to determine. 

They came within the charge, if the evidence establish that, on 
presentation of genuine similar instruments money cau be obtained. 

III AND IV. 

The third and fourth grounds are a repetition of the second one in a 
different form, but are substantially the same. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed ; that the demurrer be overruled, and that the case 
be remanded for further proceedings according to law, with costs. 
























No. 9890. 


IN THE MATTER OF THE INTERDICTION OF JOHN M. G. PARKER. 










Under the effect of C. C. 415, the rules laid down in articles 363 and 364, relative to tutors 
and guardians of minors residing out of the State, apply equally to guardians of insane 
or interdicted persons residing out of the State. 

Such guardians, when duly appointed and qualified according to the laws of the S'ate where 

the insane person resides, are entitled to recognition as such by our courts, to be vested 

with the power and authority defined in said articles. But to suppurt a decree to that 
effect, it is essential that they should not only have been appointed, but that they should 
have qualified in conformity with the laws of the State where they have been appointed. 


PPEAL from the Civil District Court for the parish of Orleans. 
Monroe, J. 















Sambola & Ducros and Rouse d& Grant for the Appellant. 


1. The powers of executors, administrators or guardians cannot be exercised beyond the 
limits of the State where they are appointed. Burbank vs. Payne, 17 Ann. 16; Mason 
vs. Executors of Nutt, 19 Ann. 41; Vaughn et al. vs. Northrup et al., 15 Pet. 1; Mor- 
rell et al. vs. Dickey, | Johns. Chy. R. 153; Story on Conflict of Laws, § 504, 504a. In 
the absence of statutory authority, our courts are without jurisdiction to recognize them 

~ Tf the law were otherwise, our courts could not recognize them until they produced evi 
dence not only of their appointment, but of their qualification, according to the law of 


the State where appointed. 
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Iyterdiction of Parker. 


Our courts cannot give effect to. the judgments or decrees of the court of another State: 
which they would not have in the State where rendered. After appeal claimed, from a 
decree of a probate court in Massachusetts and notice given, the decree is vacated. 
Public Stats. of Mass., chap. 156, sec. 12; and itis an error to give effect to such decree 
in this State. Briggs et al. vs. Spencer, 3 Rob. 269: Pillet vs. Edgar et al., 4 Rob. 274 
A judgment of interdiction, where the person interdicted has not been cited or other- 
wise personally notified, is a nullity. Segar vs. Pellerin, 16 La, 63; 1 N.S. 551; 23 
Ann. 26. 

Kennard, Howe & Prentiss tor the Appellee. 

The opinion of the Court was delivered by 

FENNER, J. Edward M. Tucke and Percy Parker filed a petition in 
the court below, alleging that the probate court in and for the county 
of Middlesex and State of Massachusetts, being the court of John M. 
G. Parker’s domicile and having sole jurisdiction in the premises, had 
rendered a decree adjudging the said Parker to be an insane person 
incapable of taking care of himself and appointing the petitioners as 
guardians of his person and estate; that, as such guardians, they are 
entitled, under the laws of Louisiana and the Constitution of the 
United States, to exercise within the territory of Louisiana the same 
rights as in the State of Massachusetts; and, annexing to their peti- 
tion a duly authenticated copy of the record and decree in the Massa- 
chusetts court, they prayed for an order recognizing them as guardians 
of John M. G. Parker with the powers and duties attaching thereto. 

The judge a quo thereupon entered the following decree: 

“‘ Considering the allegations and prayer of the within petition and 
document annexed, let Edward M. Tucke and Percy Parker, of Lowell, 
Massachusetts, be recognized by this court as the guardians of the per- 
son and estate of John M. G. Parker, interdict, under and by virtue of 
a decree rendered by the Probate Court of Middlesex county, State of 
Massachusetts, on the 21st day of September, 1886; provided, how- 
ever, that the order shall not be so construed as to authorize said 
guardians to take possession of or remove from this jurisdiction any 
property of said interdict until such advertisement shall have been 
made, and such proof offered as shall satisfy this court that all debts 
due by said Parkerin this State have been paid.” R. p. 4. 

John M. G. Parker, who, it appears, is now in Louisiana, appeals 
from this judgment, and makes the following assignment of errors ap- 
parent on the face of the-record : 

1. That said judgment appealed from herein was rendered upon the 
ex parte application of said petitioners, without this appellant having 
been cited or otherwise notified of said application, or of the pendency 
of said proceedings in said Civil District Court. 
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2. That it appears from the record of the proceedings annexed to 
said petitioner’s application to be recognized as guardians of appel- 
lant’s person and estate in Louisiana, that notice of an appeal had been 
given, which had the effect of suspending, vacating and superseding 
said judgment of said probate court, under which they claimed to be 
acting. 

3. That it appears from the said record that the judgment of said 
probate court, under which said petitioners claimed to be acting, made 
their appointment as such guardians conditional upon their giving 
bonds according to the law of said State of Massachusetts, for the due 
performance of their trust, and it does not appear that they have 
given any such bonds. 

4. That said Civil District Court was without any jurisdiction or 
authority of law to make said order and decree appealed from herein. 

Art. 415 of the Civil Code provides that *‘ the person interdicted is, 
in every respect, like the minor who is under a tutor, both as respects 
his person and estate, and the rules respecting the tutorship of the 
minor, ete., apply with respect to the curatorship of the person inter- 
dicted.” 

Under the effect of this article, we have no doubt that the rules laid 
down in Articles 363 and 364, relative to the tutor and guardians of 
minors residing out of the State, apply equally to the guardians of 
insane or interdicted persons residing out of the State. 

We, therefore, conclude that the guardians of such non-resident 
insane persons, on complying with the requirements of said articles, 
are entitled to be recognized as such in the courts of this State, and to 
be vested with the power and authority defined therein. 

Hence, we hold that the Civil District Court bad jurisdiction over 
the subject matter of the petition, and that, from the very nature of 
things, such proceeding was necessarily ex parte. 

Therefore, the first and fourth assignments of error have no merit. 

It only remains to determine whether jurisdiction has been properly 
exercised, and whether the decree is supported by the evidence upon 
which it is based. 

The article 363 provides: *‘ Any person who has been, or shall be 
appointed tutor or guardian of any minor residing out of the State of 
Louisiana, but within the United States, and who has qualified as such, 
in conformity with the laws of the State or county where the appoint- 
ment was made, shall be entitled to sue for and recover any property, 
rights or credits belonging to the minor in this State, upon his pro- 
ducing satisfactory evidence of his appointment as aforesaid, without 
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being under the necessity of qualifying as tutor of the minor, accord- 
ing to the laws of Louisiana.” To sustain the decree, satisfactory 
evidence was essential to show that the petitioners had been appointed 
as guardians, and that they had qualified as such. 

The record produced shows a decree of the Massachusetts Court 
appointing the petitioners as guardians of John M. G. Parker, who is 
therein adjudged to be an insane person ; but it also appears that the 
decree in terms made the appointment dependent on their “first giving 
bond according to law for the due performance of said trust,” fixed at 
one hundred thousand dollars. 

The record exhibits no evidence whatever that they have furnished 
such bond, or have ever qualified. Hence the third assignment of 
error is well taken. 

It further appears that a notice of appeal from the decree of the 
Massachusetts Court was entered, and appellant cites the laws of Mas- 
sachusetts to show that such notice of appeal had the effect of staying 
all proceedings under the decree until the determination of the appeal 
by the appellate court. 

To this appellees respond that the law of Massachusetts required to 
be proved and was not proved in the court below, and further deny 
that the statute has the effect claimed for it. 

We do not find it necessary to determine that question now, because 
under the third assignment we shall reverse the judgment and remand 
the case, and appellant will then have the opportunity of urging such 
objections to the validity, finality and effect of the judgment under 
the law of Massachusetts as he may see fit. 


Of course, the Massachusetts judgment will be entitled to the same 
faith, effect and credit in Louisiana as it has in Massachusetts. 


It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed, and that the case be 
remanded for further proceedings according to the views herein ex- 
pressed. 








No. 9774. 
Frank A. Lyneu vs. Joun C. FEBIGER, JR. 


A dealer in paints of a particular quality who sells the same with the formal condition that 
they shall be used as they come from the manufacturers and be properly put on, and 
who subsequently discovers that one to whom he has sold such paints has put in the same 
foreign ingredients---oil and turpentine—is not, as a rule, liable. in damages for refusing 
to sell further to such purchaser ard for stating that he had not kept his agreement. 

Particularly is such the law, when the statements are made without malice, under the firm 
belief that they are true and fur self protection, to the party himself, or to parties inter 
ested entitled to an information. 
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PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Henry Dufitho for Plaintiff and Appellee : 


Every publication of language concerning a man or his affairs, which, as a necessary or 
natural and proximate consequence occasions pecuniary loss to him, is prima facie a 
slander. Townshend on Slander and Libel. § 70, p. 115. 

Slander is defaming a man in his reputation by speaking words which affect his life, office 
or trade. Ibid, p. 59. foot note 3. 

Words uttered must be construed in the sense which bearers of common and reasonable un- 
derstanding would ascribe to them, even though particular individuals better informed 
in the matter alluded to, might form a different judgment on the subject. Moak's Un- 
derhill on Torts, pp. 122, 123. 

Language is not to be construed in a milder sense (itiori sensu), because it is capable of a 
forced construction by being interpreted in an innocent sense, Bigelow on Torts, 
(Student's Edition), p. 39; see also 2 L. 577; 2 N. S, 257, and other authorities quoted 
in brief. 

When language is slanderous per se, damages may be recovered without special injury or 
damage being proved. Townshend on Slander and Libel, p. 542; 38 Ann. (vol. 38), No. 
2, p. 161, and the authorities in that decision quoted. 

Injury to one's feelings is a legitimate ground of action for reasonable indemnity. 38 Ann. 
(vol. 38) No. 2, p. 161. 

Communications made by one person to another. having for object the protection of the pri 
vate interest of either or both of the parties, must, in order to be privileged, have been 
made with a tirm belief in their truth; otherwise malice is to be presumed. To deter- 
mine whether such communications were made under a firm beliet in their truth, it is 
necessary to consider the circumstances attending the publication, and the means of in- 
formation possessed by the publisher for knowing whether or not the commuaication or 
publication was true. That mischief which a man does he is supposed to mean, and he 
is not permitted to put in issue a meaning abstracted from the fact. Townshend on 
Slander and Libel, pp. 135, 600; Moak’s Underhill on Torts, p. 129; Folkard's Starkie on 
Slander and Libel, p. 343. 


The answer of defendant equivocates. It includes every possible defense, except apology to 
the party aggrieved. It cannot avail him, 38 Ann. (vol. 38), No. 2, p. 161. 

There is no such thing in law as a half-way justification. Townshend on Slander and 
Libel, § 212 and note, 2d ed. 


Joseph P. Hornor and Francis B. Lee for Defendant and Appellant : 


1. The truth of the words uttered, or publication made, is an absolute defense to a civil 

action of libel or slander. Const. 1879. Art. 168; Perret vs. Times, 25 Ann. 176; 14 Ann. 
406; 15 Ann. 592; Hawkins vs. Picayune, 29 Ann. 137; Staub vs. Van Benthuysen, 36 
Ann. 469. 
Statements made by one person about another to a third, though untrue, are privileged 
wher they are made witnout malice, under a firm belief in their truth, and for the pur- 
pose of protecting his own pecuniary interests or those of persons equally interested in 
the subject matter of the communications, or in reply to questions upon the said sub- 
ject matter put to him by persons interested in it and entitled toan answer. Townshend 
on Libel and Slander, secs. 209, 240, 241; Odgers on Libel and Slander, pp. 203, 209, 234; 
Haney vs. Trost, 34 Ann. 1147. 


22 
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The opinion of the Court was delivered by 

Bermuvez, C. J. This is an action in damages for slander, fixed at 
$25,000. 

In two petitions, an original and a supplementary, elaborately pre- 
pared, the plaintiff complains that the defendant has slandered him in 
his business, as a house painter, misrepresenting him as having adul- 
terated paints purchased from defendant. 

Elaborate exceptions and an amplified answer were filed, in which 
the defendant avers that he, as agent, had sold paints known as 
“* Masury’s liquid colors,” under the express condition, previously en- 
tered into, that he would use these just as they come from the mann- 
facturers whom he represented, and would put them on properly ; that 
he subsequently discovered that plaintiff had violated the agreement 
by allowing something to be put into the colors, and that he would not 
sell plaintiff any more of said paints. 

The case was submitted to a jury, who returned a verdict of 8500, 
on which was rendered the judgment appealed from, and of which no 
amendment is asked. 

Twenty-two witnesses have testitied. 

The contract or understanding was proved, and it was expressly 
admitted that the plaintiff had put oil and turpentine in Masury’s 
liquid colors. 

The proof is also that the defendant made the statements to the 
plaintiff himself, as well as to parties interested, who had a right 
to be informed, and whom defendant had a right to approach. 

Conceding arguendo, however, that the defendant has not proved 
the contract and its violation, a question rising superior to those 
raised in this suit would be: Could not the defendant, without giving 
auy reasons or tendering any excuse, have refused, with impunity, 
selling paints any further to plaintiff? 

It occurs to us that defendant cannot be assimilated to public ser- 
vants, common carriers, and to others in similar positions, who are 
bound to do certain things, and who may make themselves liable in 
cases of dereliction of duty and injury to others. 


Considering further that itis established that the defendant used the 
word adulterated when he accused plaintiff with putting in the paint 
-other ingredients, we do not think that it is shown that he did so with 
a full knowledge: of the whole purpose’ of the word, which sometimes 
means to corrupt by some foreign mixture. We prefer, under the cir- 
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cumstances, in the absence of any malice shown, to consider that he 
used the word in the other sense which it has, to alter by intermixing 
what was less valuable, such as oil and turpentine. 

Even were it otherwise, under the evidence, we are not prepared to 
say that the addition of those two ingredients did not Teally constitute 
an adulteration, which actually corrupted or vitiated the liquid colors, 
so as to deprive them, when properly used, as received from the man- 
ufacturers, of their usual brillianey and durability. 





The testimony, pro and con, establishes satisfactorily the defense. 

In refusing the motion for a new trial, the District Judge said that 
he considered the verdict erroneous, and gave reasons in support, as 
follows : | 

Ist. There was no proof of any defamatory utterances by defend- 
ant other than the statements as admitted in the answer. 

2d. It is more than doubtful whether those statements taken in the 
light of the entire admissions are at all defamatory. 

3d. The truth of those statements were not only proved beyond a 
doubt, but it was admitted in argument that the turpentine had been 
put into the paints by plaintiff's orders. 


4th. The existence, prior to the date of the alleged slanders, of 
the contract set up by the defendant was established. 

5th. The further defense of the qualified privilege set up in the 
answer was established in each particular case in which it was 
pleaded, and it-was so pleaded as to each of the statements admitted 
and proved to have been made. 

6th. There was no proof of injury to plaintiff’s reputation. 

7th. There was no malice by the defendant. His acts and state- 
ments proceeded from the desire to protect his interests, not to wan- 
tonly injure or annoy plaintift. 

While we consider that the district judge ought to have granted a 
new trial, still as the defendant does not complain, we feel justified in 
passing upon the merits. 

With the district judge we think the verdict is erroneous and that 
the case is with the defendant. 

It is therefore ordered that the verdict of the jury be set aside and 
that the judgment appealed from be reversed, and it is now decreed 
that there be judgment in favor of the defendant, with costs in both 


courts. 
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No. 9853. 
TueE STATE OF LOUISIANA VS. SPENCER JORDAN. 





Burglary is a statutory offense. An information charging that the breaking and entering 
into was done wilfully, maliciously and feloniously, is not defective for not setting forth 


that the act was done burglariously. 
PPEAL from the Twelfth District Court, Parish of Grant. 
Blackman, J. 


M. J. Cunningham, Attorney General, and John C. Wickliffe, District 
Attorney, for the State, Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. The accused moved to quash the information for 
burglary and larceny filed against him, on the grounds: That it does 
not charge the essential words to constitute an information for burg- 
lary, to wit: feloniously and burglariously broke and entered the dwell- 
ing house in the night time. 

The motion was sustained and the information quashed. The State 
appeals. 

The information does not purport to charge burglary into a dwelling- 
house. It charges that the defendant did wilfully, maliciously and 
JSeloniously, and in the night time, break and enter the corn crib of 
March Scott, * * and having so broken and entered, did then and 
there, wilfully, maliciously and feloniously, one barrel of corn worth 
one dollar and the property of said March Scott, steal and carry away. 

The State says that the information was filed under the provisions 
of sec. 852, R. S. 

That section does not require that the accused be charged with hav- 
ing burglariously broken into and entered, etc. 

In State vs. Nelson, 30 Ann. 1253, the previous court held that the 
crime of burglary known to our law, is statutory ; that the statute de- 
fines it, and that we must, therefore, look to the statute to ascertain 
the essential averments of the indictment. 

“Tt is urged, said the Court, that it is not sufficient to charge that 
the act was “ feloniously” done; that the charge should also be that it 
was burglariously done. * * It is sutticient to charge in the language 
 of’the statute that the offense had been committed felonionsly. Whar. 
Cr. L. 399 ; 29 Ann. 602. 

It is therefore ordered and decreed, that the judgment appealed from 
be reversed ; that the motion to quash be overruled and that the case 
be remanded for further proceedings according to law. 
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No. 9937. 


THE STATE EX REL F. LAMARQUE vs. L. A. BURTHE, RECORDER. 









The Supreme Court can exercise its jurisdiction in so far only as it shall have knowledge of 
the matters argued and contested below. 

A mandamus will not lie to a recorder for refusing to allow an appeal from a judgment in- 
flicting a fine for the violation of a municipal ordinance, when the constitutionality or 
legality of the ordinance authorizing the fine was not contested and put at issue before 
the judgment. 

Mandamus does not lie to compel the granting of an appeal in a case which. on the face of 
the papers, is unappealable. 


A PPLICATION for Mandamus. 











Belden and Armbruster, for the Relator. 






The opinion of the Court was delivered by 
BermMupDeEz, C. J. The Relator applies for a mandamus to compel 
the recorder to grant him a suspensive appeal from a judgment in- 
tlicting a fine on him for the violation of a municipal ordinance, 
charged with illegality as having been previously repealed. 

The recorder, in an elaborate return, denies that the constitutional- 
ity or legality of the ordinance was, in any manner, put at issue 
before him. 

The relator has adduced no proof to show the reverse. 

This Court surely could, in the exercise of its appellate jurisdiction, 
review a judgment, for any amount, rendered in furtherance of a 
municipal ordinance assailed as unconstitutional or illegal, where such 
judgment has passed on such issue; but in the absence of such plea, it 
would be powerless to adjudicate upon the correctness of such judg- 
ment 
The Constitution vests it with appellate jurisdiction m cases in 
which the constitutionality or legality of any fine imposed by a muni- 
cipal corporation is in contestation. Art. 81. 

‘‘The Supreme Court can only exercise its jurisdiction in so far as it 
shall have knowledge of the matters argued or contested below.’ 
C. P. 8965. 

As the legality of the fine was not contested below, it could not be 
contested on appeal. 

The recorder has, therefore, properly refused the appeal. 

It is, therefore, ordered that the application for a mandamus be re- 
fused, with costs. 
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State ex rel. Jobnson va. New Orleans. 
No. 9720. 
THE STATE OF LOUISIANA EX REL. BRADISH JOHNSON vs. CITY OF 
NEW ORLEANS. 


Ina proceeding by mandamus for the cancellation of an inscription of the drainage tax 


mortgage, on the ground that the tax is not exigible against relator’s property, either 


for want of consideration or for non-performance of the drainage contract, or on account 
of previous payment, the controversy does not involve the legality or constitutionality 
of the tax. 

In such case the test of the jurisdiction of the Supreme Court is the amount of the tax in 
discussiqn, and the appeal cannot be sustained if said amount does not exceed two 
thousand dollars. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





T. Gilmore & Sons for the Relator, Appellant. 


W. H. Rogers, City Attorney, and Wynne Rogers for Defendant and 
Appellee. 





The opinion of the Court was delivered by 

PocHE, J. Relator seeks a judgment for the cancellation of the in- 
scription in the mortgage office of drainage taxes in favor of the city 
of New Orleans against property which he owns in said city. 

He predicates the relief which he prays for on the following aver- 
ments substantially : 

1. That said tax rests on no considération in so far as it is intended 
to atfect the property which he describes in his petition. 

2. That said property had already been drained, and the tax for the 
same had been paid to the New Orleans Draining Company. 

3. That the drainage work undertaken by the city of New Orleans, 
under color of the acts of the General Assembly of 1858, 1859 and 1871, 
has not been carried on, but, on the contrary, has been abandoned. 

The city made no defense, and the district court dismissed the 
action as in case of non-suit, for the reason that relator had failed to 
prove the facts necessary to his success. 

The amount of the tax complained of is $1,368.35, and therefore we 
have no jurisdiction of the case. . 

As it clearly appears from the allegations which make up the ground- 
work of the mandamus prayed for, this controversy involves purely 
and simply questions of fact. 


Hence the legality or constitutionality of the tax in suit is not in 
contestation. 
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Relator does not complain, allege or intimate that the drainage tax 
is either illegal or unconstitutional, but his contention is that under the 
circumstances which characterize the condition of his property in 
reference to drainage, the tax inscribed against it cannot be exacted, 
either because it is not due, or because it had already been paid, or 
because the drainage work, which is the only consideration therefor, 
has not been carried on, but is abandoned. 

These three questions of fact, depending for solution exclusively on 
evidence, cannot be construed as a contestation involving the legality 
or unconstitutionality of the tax under discussion. 

And that feature of the controversy is the sole condition of our 
jurisdiction when the amount of the tax does not exceed two thousand 
dollars. Gillis & Kennett vs. Assessor, 33 Ann. 285; New Orleans vs. 
Blanks, 35 Ann. 1201; Cobb vs. Tax Collector, 36 Ann. 801; Breaux 
vs. Recorder of Mortgages, 36 Ann. 742. 

It is therefore ordered that this appeal be hence dismissed. 








No. 9927. 
S. M. BuckinGHam vs. THE BoArRD OF LIQUIDATION. 


The bona fide holder of State bonds, the genuineness and legality of which is not at issue, 
issued under Act 69 of 1870, E. S., is entitled to have them funded under Act 3 of 1874, 
although the books of the Auditor show that more bonds have been fanded than were 
issued. 

The plaintiff cannot be made to suffer from the error or fraud committed. 


PPEAL from the Seventeenth District Court, parish of East Baton 
Rouge. Burgess, J. 


Kennard, Howe and Prentiss, for Plaintiff and Appellee. 
M. J. Cunningham, Attorney General, for Defendant and Appellant. 


The opinion cf the Court was delivered by 

3ERMUDEZ, C. J. The defendant appeals from a judgment which 
directs the funding of certain bonds held by plaintiff, issued under 
Act 69 of 1870, E. 8. 

The Board of Liquidation contends that, acting under Act 3 of 1874, 
which provides for the funding of State bonds, it has no right to fund 
bonds of any particular issue, to a larger amount than appears to have 


been uttered. 
The legality or genuineness of the bonds held by plaintiff is not at 





issue. 
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It appears from the books of the State Auditor that $2,950,000 of the 
floating debt bonds were issued under the act of 1870, and that $2,- 
962,000 of those bonds have already been funded under the act of 
1874, 12,000 more than issued. 

No doubt the entries on the Auditor’s books are prima facie correct, 
but what does this presumption amount to when they are self-destruc- 
tive? Their own recitals establish either that more than the stated 
number and amount of bonds have been issued, or that among the 
bonds funded there are some which are spurious. 

If the bonds funded are all genuine, them the number and amount of 
bonds issued exceed by $12,000 the bonds funded. 

If, on the other hand, the bonds funded are in part spurious, for an 
umount exceeding $12,000, then the number and amount of the bonds 
issued include more than $12,000 of forged bonds. 

The plaintiff is a bona fide holder of genuine legal bonds, not can- 
celled, as is done with funded bonds. 

It is evident that some error or fraud has been committed some- 
where; bnt, whether the one or the other, the plaintiff cannot be 
made to suffer. The State must seek relief otherwise than by shutting 
him out. 

Judgment affirmed. 








No. 9788. 


ANGELO Socoxia vs. CHEss-CARLEY COMPANY. 

A dealer in petroleum fluids, who fills an order for a barrel of ‘‘ Puroline” by delivering a 
barrel of *‘ Gasoline” of 74° gravity, and brands the package as ‘‘ Paroline,” is not 
guilty of deception, as the difference in the dangerous character and in the use of the 
two fluids is hardly measurable or perceptible; and the package containing the stamp 
“explosive and dangerous,” placed thereon by the inspector under the provisions of 

No. 37 of 1877, regulating the mode of inspecting coal and petroleum oils or fluids. 

In a ase of a fire originating from the package of such goods, from which oil is drawn in 
the night by persons who enter the room with a burning lantern, the dealer will not be 
held responsible for the damages resulting from such fire. 

Positive testimony on a given point always predominates over negative testimony on the 
same point. 

PPEAL from the Civil District Court for the Parish of Orleans. 


Tissot, J. 


HE. H. MeCaleb and T. J. Semmes & Legendre for Plaintiff and Appel- 


lant: 

1. The vendor of illuminating oils.is liable to the vendee in damages for the destruction of 
property by fire caused by the volatilization and ignition of a barrel of gasoline sold as 
“puroline.” BR. C. C. Art. 2445; Addison on Torts, pp. 850 and 851 ; 18 Ann, 232; Thomp- 
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son on Negligence, vol. i, pp. 232 and 236. The vendor who is a dealer in dangerous 
agencies liable, though ignorant of the vices of the thing sold. Pothier, Contrat de 
Vente, Part II, Chap. 1, Nos. 203, 213, 214; 2 Ann. R. Q. B, div. 102. The buyer may 
recover damages for injuries which result from selling property with a false warranty. 
Sutherland on Damages, vol. 2, p 435; Laurent, Tome 24, Nos. 294 and 295; 2M, & W.., 
519; 4M, & W. 337; Bonnin et Julien c, Gabriel, Dalloz, 1873, p. 55; L. R. 5 Ex.1; 2 
Selden 397 ; 11 Allen 579. A dealer in oil is responsible for injuries caused by an explo- 
sion. 104 Mass. 64. 

The article ordered, ‘‘puroline.”’ and the article delivered, gasoline, of a high specitic 
gravity and very dangerous, are materially different, and the defendants are estopped 
from asserting their identity, because (1) of the statements contained in the charter of 
the *‘ Insurance Oil Tank Co.,” of which they are the controlling stockholders ; (2) by rep- 
resenting and selling puroline as a patented article ; (3) by their circulars; and (4) by 
their price-cards, in which they are called by different names and sold at different 
prices. In dangerous agencies mere resemblance is not sufticient—absolute identity is 
requisite when the article sold is likely to do harm to life or property. 27 A. 713; 
Lewin's Cro. Cas. 169. Stockholders are bound by the acts and representations of the 
corporation or its agents. 17 Wall, 623; § 17, Freeman on Judgments; 13 Ann. 259; 
28 Ann. 204; 18 How. 331; § 139, Boone on Corporations; Bigelow on Estoppel, chap. 
XIX, p. 473; H. D. p. 512, No. 6 

The defendant had no right to counterfeit the trade-mark ‘‘ Puroline,” belonging to 
the Insurance Oil Tank Company, upon the barrel of gasoline shipped to plaintiff, and 
which caused the damage complained of. The unauthorized use of this trade-mark 
was a fraud upon the purchaser. 33 Ann. 953; 24 Ann. 99; Sutherland on Damages, 
vol. 3, p. 629. An implied warranty is imposed on the vendor who sells an article with 
a trade-mark. Benjamin on Sales, p. 495; Pardessns, vol. 1, p. 126, No. 110; ib. 189, 
No. 163. A purchaser can maintain an action for deceit against his vendor for selling 
him an article under a false trade-mark. Croke's Jacobus; Upton on T'rade-marks, pp. 
10 and 11; Browne on Trade-marks, par. 63, 64, pp. 40, 41 and 42. 

The barrel delivered by defendant was not branded ‘‘ Dangerous and Explosive,” as re- 
quired by the laws of this State (Act 37, Ex. Ses. 1877, p. 60), and was shipped on a pas- 
senger vessel, in violation of the penal statutes of the United States. Rev. Stats. of 
the U. S., secs. 4474, 4476. These statutes are State inspection laws, passed under the 
police power. 9 Wall. 141; 97 U.S. 504. 

Defendants having suppressed and withheld the testimony of their clerk, who received 
the order for, and the drayman who hauled, the barrel of fluid in question, every pre- 
sumption must be taken against them. 2 Ann. 28; 6 Ann. 166; 35 Ann. 694. 

The defendant cannot set up plaintiffs alleged contributory negligence as an excuse, 
because (1) they committed unlawful acts in failing to have the barrel marked as re- 
quired by the State statute, and in shipping it in violation of the act of Congress, and 
(2) because they threw plaintiff off his guard. Par. 22 and 23, Beach on Contribntory 
Negligence, pp. 69, 70 and 71 et seq.: Thompson on Neg., vol. 1, p. 344; 9 Md. 108; 37 
Ann. 31. : 


White & Saunders for Defendant and Appellee : 

The 13th paragraph of Art. 3556 defines the term ‘fault.’ Now this term ‘ fault” is used 
in quite a number of Articles of the Code, asa general term denoting both intentional 
and unintentional violation of another's right. For example, Art. 2721 declares that the 
lessee is liable for injuries to the thing leased, sustained ‘‘ through his fault.” In Arts. 
2071-2-3, relative to alternative obligations, *‘ fault "’ is again used to denote either inten - 
tional or unintentional wrong doing. So, in Art. 1958, which declares that contracts are 
interpreted against him through whose ‘ negligence or fault’ the obscurity arose. In 
this,article the term is manifestly used 2s more especially denoting intentional wrong 
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doing. And again it is used in this sense in Art. 2370, which provides that the husba-d 
is not liable Where the dowry was not lost through his ‘ fault or neglect.”’ 

But the article in which the term is used in immediate connection with the subject we are 
now considering, is Art. 2315, This article declares that: ‘‘ Every act whatever of 
man that causes damage to another, obliges him by whose fault it happened to repair it.” 

The article just cited is a literal translation of Art. 1382 of the Code Napoleon. The com- 
mentators are all agreed that the term ‘‘faute”’ in this article means both intended and 
unintended infringement of the rights of others. For example, Mourlon. commenting 
on Art. 1382, says: * La faute est un délit lorsque l'argent du dommage l'a causé avec 
intention; un quasi-délit dans le cas contraire.”’ (Vol. 2, p. 892.) 

So Marcadé, vol. 5, p. 265: ‘La loi s’‘oceupe simnltanément des délits et des quasi-délits 
dans les Arts. 1382 et 1383, puisqu’elle y consacre l'obligation 1ésultant de tout acte 
préjudiciable et fautif sans distinguer se cet acte a été ou n'a pas été accompagné de 
l'intention de nuire.” 

And Laurent, vol. 20, p. 406: ‘‘ La loi prend le mot ‘ faute’ dans sa plus large acception ; il 
comprend toutes les causes d'imputabilité, depuis le dol jusqu’a la plus légére impra- 
dence; donc les délits aussi bien que les quasi-délits.” 

In other words, the term ‘‘ fault” in our Code is ‘‘ nomen generalissimum,” and designates 
intentional wrongs as well as those which happen through negligence or inadvertence. 
‘Fault’ is thus the generic term; negligence a specific term. ** Fault’ denotes all 
wrongs, both intentional and unintentional ; ‘‘ negligence "denotes only unintentional 
wrongs. 

When, therefore. our Code detines ‘fault,’ and distinguishes its several divisions, it is 
illogical to claim that the definition and division given are intended to apply also 
* negligence.” 

Bat it may be urged though “fault” is sometimes used as a generic term, yet in the defini- 
tion of it given in our Code it is taken in a narrower sense, as the equivalent of negli- 
gence. 

There does not seem to be any ground for this assumption, but if it were conceded, the only 
result would be to make the definition unmeaning. For, if we assume that by “ fault "’ 
is intended ‘‘ negligence * in this definition and substitute the latter term for the former. 
the definition would then read thus: ‘‘ The gross negligence is that which proceeds 
from inexcusable negligence or ignorance.” 

More briefly: ‘‘ Gross negligence is inexcusable.” 

So is ordinary or slight negligence. The doer of an injury is liable whether his negligence 
was gross or ordinary. Gross negligence and slight negligence’ would thus be con- 
founded and identified by the very definition which is supposed to distinguish them. 

The assumption that ‘‘ culpa" is used and defined in the Roman law as a technical term. sig- 
nifying simply what “ negligence ” signifies in our law is, in our judgment. equally un- 
founded. The term “culpa ’’ is used in the Roman law with a signification as broad as 
that which ‘‘ faute’’ has in the French law, or which “ fault” or ‘‘ wrong” has in our 
law. Forexample: It was a rule of the Roman law that responsibility did not attach 
for failure to prevent an injury which it was out of the power of him who foresaw it to 
prevent—‘‘Culpa caret, qui scit, sed prohibere non potest,” 1. 50 de diversis requlis. He is 
without fault, etc. And where vis major is declared to release from responsibility, the 
language is ** Ejus vero nulla culpa est, evi parere necesse sit. (LL. 169 Id.) That is, though 
the act was intended, it was without fault. So,a surgeon who deliberately abandons a 
patient, after amputating a limb, and wher he must know that such abandunment will 
endanger the patient’s life, is declared to be culpe reus (Inst. Lib. IV, T. 3. 96), that is, 
guilty of a legal fault which, by hypothesis, is intentional, not inadvertent. 

The “culpa” to which the Aquilian law related was, of course, usually that form of ‘‘fault”’ 
which results from negligence. But, as we have just seen, the term was, by no means, 
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invariably used in this restricted sense. ‘The definitions cited from the 16th title of the 
50th Book of the Pandects, are unsatisfactory and of little value, as they are simply a few 
pointed expressions taken from the context which showed the particular phase of 
“eulpa” which the author was discussing. It seems, probable, however, as Pothier inti- 
mates in his edition of the Pandects. that these definitions relate to negligent breaches 
of duty in connection with the several contracts of bailment. The comparison of great 
negligence with intentional wrong-doiny. has a significance and propriety in these 
particular Telations which are altogether wanting in the case of ‘culpa’ unconnected 
with contract. 

We see, thon, that *‘culpa,” in the Roman law, is either ‘fault,’ and thus a term of much 
wider significance than ‘‘negligence ;”’ or else it is that phase of negligence which is 
shown in connection with the contracts of bailment, and so, in this restricted sense, as 
much too narrow, 1s in its more general sense it is too wide. In either sense it is not 
negligence unconnected with contract, and therefore is not the matter we are now dis- 
cussing. We may remark here, that the medieval and modern attempts to classify and 
divide negligence have appeared in professed treaties on bailments, and the cases stated 
to establish and illustrate the divisions are drawn from those contracts. The efforts 
to extend this classification and division to negligence, unconnected with contract, has 
given rise to infinite confusion. 

s the Roman law and code definition throw no light on the subject, we must consuit the 
anglo-American text writers and decisions, with whose principles and terminology our 
jurisprudence on the subject of negligence is much more closely connected than it is 
with the Roman law. For it should be observed that the term “gross negligence or 
carelessness” appears not in the Code, but in a very modern statute—one passed in 1877 
The term is a recognized technical term, of every day occurrence in general American 
jurisprudence, and its meaning bas been extensively discussed by courts and authors 
during the past half century. The literature on the subject is found in all the works 
on torts, negligence and damages, which make a part of the working library of every 
lawyer in the State. Itis far more likely, then, that the term was used in the sense 
familiar to the Legislature which enacted the law, than in a sense which learned re- 
search might disputably and doubtfully give it in the Roman law 

2d. The sense of gross negligence or carelessness in anglo-American jurisprudence. 

Modern judges and teat writers have, with great unanimity, repadiated the attempt to 
engraft on the general law of negligence unconnected with contract the distinctions 
elaborated by medieval choialists as to negligence in connection with the several con- 
tracts of bailment. 

Says Sutherland, J. in Wells vs. R. R. Co., 24 N. ¥. 186: “It has been doubted of late 
whether the formal division or classification ef negligence in the abstract into gross, 
ordinary and slight, recognized in the books, has been useful; indeed, whether it has 
not tended to produce confusion. This classification of negligence which grew out of 
the classification of bailments,.and which has been considered more perticularly appli- 
cable to questions of negligence between bailor and bailee, is founded upon but one 
circumstance, that is, the circumstance of the benefit to the bailor, or to the bailee, or 
of mutual benefit. This circumstance, either of mutual benefit, or of benefit to one or 
other of the parties only, being a circumstance common to all bailments, was made the 
foundation or principle ot the classification ; but it is evident, from the very nature of 
the subject. that it is and must be a mere abstract. philosophical classification, of little 
or no use in practice Courts deal with cases.” 

In another case (Perkins vs. Railroad Co. p. 206). in the same volume, the organ of the 
Court says: ‘I think, with Lord Denman, who, in Hinton vs. Dibbin (2 Q. B. 661), 
said: ‘It may well be doubted whether between gross negligence and negligence 
merely, any intelligible distinction exists.’ Judge Curtis (in 16 How. 474) also says: 
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‘It may be doubted whether the terms slight, ordinary and grossa negligence can be 
usefally applied in practice.’ 

‘*The difficulty of defining gross negligence, and the intrinsic uncertainty pertaining to 
the question, as one of law, and the utter impracticability of establishing any precise 
rule on the subject, renders it unsafe to base any legal decisions on distinctions of the 
degrees of negligence.” 

‘rhe Supreme Court of Massachusetts has announced the same view in Gill vs. Middleton, 
105 Mass. 478, where they say: ‘‘The law furnishes no definition of gross negligence, as 
distinguished from want of reasonable and ordinary care, which can be of any practical 
utility. , * . The degrees of negligence, so often spoken of in the text 
books, do not admit of such precision and exactness of definition as to be of any prac- 
tical advantage in the administration of justice, without a detail of the facts which they 
are intended to designate.” 

The Supreme Court of the United States has also reached the conclusion that the distinc- 
tion between gross and ordinary negligence is impossible of definition or practical 
application. 

In Steambeat vs. King, 16 How. 474, the Court say: “‘It may be doubted if these terms can 
be usefully applied in practice. Their meaning is not fixed, or capable of being so. 
One degree thus described not only may be confounded with another, bnt it is quite im- 
practicable exactly to distinguish them: *  * * Tf the law furnishes no defi- 
nitions ot the terms ‘gross negligence,’ or ‘ordinary negligence,’ which can be applied 
in practice, but leaves it to the jury to determine in each case what the duty was, and 
what omissions amount to a breach of it, it would seem that imperfect and confessed], 
unsuccessful attempts to define that yp had better be abandoned.” 


Subsequently, in R. R. Co. vs. Arms, 91 U. S. 494, they quote, with approval. the case last 
cited. They say that they have there pibscade cr: their disapprobation of these at- 
tempts to fix the degrees of negligence by legal definitions.” Further on, after quoting. 
with approval, the English cases, they say, *@ * but, after all, it (gross neg- 
ligence) means the absence of the care that was necessary under the circumstances." 


The English cases are equally clear. In Wilson vs. Brett, 1] M. & W., 113, it is said that 
“gross negligence is ordinary negligence, with a vituperative epithet.” And in Gill 
vs. General, etc., Co. (L. R. C. P. 1), the Court, after repudiating the distinction be- 
tween gross and ordinary negligence, remark: ‘Gross is a word of description, and not 
of definition, and it would be only introducing a source of confusion to use the express- 
ion, ‘gross negligence,’ instead of the equivalent, ‘a wart of due care and skill.’” 


Finally, Chancellor Kent long ago declared that ‘gross neglect is the want of that care 
which every man of common sense, under the circumstances, takes of his own prop- 
erty. (2Com. 560.) This definition, it will be observed, confounds;gross and ordinary 
negligence, as understood by plaintiff's counsel. A recent English writer (Smith on 
Negligence, p, 21) remarks: ‘‘The words ‘ordinary’ and ‘reasonable’ are, no doubt, 
vague; but the subject is only further obscured by the introduction of the words, 
‘gross’ and ‘slight,’ because nobody can really say what they mean, though any aay 
may easily give to them some pecaiiar or exaggerated meaning.’ 


The opinion of the Court was delivered by 

Pocus, J. This is a suit for damages in the sum of $17,275, in which 
plaintiff appeals from a judgment rejecting his demand. 

The principal facts are as follows: 
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A rice mill, situated in the parish of Plaquemines, about 45 miles 
below this city, and owned by plaintiff, was totally destroyed by fire 
on the night of September 11, 1885. 

The fire originated in a warehouse adjoining the mill, in which was 
stored a barrel of petroleum oil or fluid, used for illuminating pur- 
poses when the mill was run at night. While two of the mill employees 
were engaged, a short time after midnight, in drawing some oil from 
the barrel, in order to replenish the lamps of the mill, an apparently 
spontaneous combustion occurred in the room, which ignited the bar- 
rel. The fire then spread from the warehouse to the mill, which was 
in a short time destroyed with all its appurtenances. 

The barrel of oil or fluid had been purchased by plaintiff from the 
defendant company, by which it had been shipped by boat to the mill 
on the 7th of September, according to plaintiff’s directions. 

In his pleadings, plaintiff holds the defendant company responsible 
for the destruction of his mill, for the following reasons, substantially : 

ist. That his order of September the 7th was for a barrel of ‘ pu- 
roline,” a buraing fluid extensively used in illuminating sugar-houses 
and rice mills with safety, and that instead thereof, the defendant 
shipped to his mill a barrel of “gasoline,” an exceedingly dangerous 
tHluid. 

2d. That with a fraudulent design the defendant caused the barrel 
of ‘“‘gasoline” thus shipped to his mill, to be branded as “‘puroline,’ 
and purposely omitted to mark said barrel of oil, as “dangerous and 
explosive,” as required by law. 

3d. That through the deception thus practiced on him by the de- 
fendant, plaintiff used said “‘gasoline” in his mill contrary to a prohibi- 
tion against the use of the same, in the fire insurance policy which he 
held, ia consequence of which he was defeated in an action which he 
instituted in the Circuit Court of the United States, Eastern District 
of Louisiana, for the recovery of the amount of said policy. 

4th. That the fire resulted from defendant’s fraudulent substitution 
of “‘gasoline” for ‘“‘puroline,” and not through the, carelessness or neg- 
ligence of plaintiff or of his employees. 

Hence he claims damages for the value of his mill and appurtenances 
which he fixes at $11,275, and for the profits, which he lost by the fire 
during that season, in the sum of #6000. 

The defense is a general denial, followed by the special averments 
that the article which was delivered to plaintiff was a fluid of the na- 
ture and quality which he had ordered; that the barrel was marked 
“explosive and dangerous ;” that the damages sustained by plaintiff 
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were brought about by his gross carelessness and negligence, in mak- 
ing use of said fluid in an improper manner. 

The pivotal point in the controversy is the alleged deception prac- 
ticed on the plaintiff by the defendant, iv the substitution of “‘gaso- 
line” for “‘puroline,” and designedly omitting to brand the barrel with 
the words “explosive and dangerous.” 

Its proper discussion involves an investigation of the difference 
which may exist between the dangerous and explosive character of 
the two fluids. 

In this connection the voluminous record in the case discloses to our 
minds the following facts : 

‘‘Puroline” and “gasoline” as sold and used for illuminating purposes 
are both petroleum products, and both are gas generating fluids. From 
the testimony of chemists, and of other experts, and of dealers in such 
articles, it appears to our entire satisfaction, that the difference of 
danger between “puroline” and “gasoline” of 74° gravity, is so slight 
and insignificant that it is hardly measurable, or, even perceptible. 

It also appears that in the trade, orders for “‘puroline” are frequently 
and almost usually filled by delivering 74° “gasoline.” And circulars 
issued and distributed all over the State by different dealers in these 
articles, contain the statement that 74° ‘‘gasoline” is of the same grav- 
ity as “puroline.” In both, the danger is not from explosion while 
burning in lamps, but from handling in the proximity of a light, on ac- 
count of the gas which they generate and liberate from packages which 
are uot air-tight, and which gas is inflammable. 

Under the provisions of Act 37, approved April 2, 1877, entitled an 
act “To provide for gauging and inspecting coal oils and illuminating 
oils or fluids, derived wholly or in part from coal or petroleum, to reg- 
ulate the sale or disposition of the same,” etc. An inspector is ap- 
pointed in the city of New Orleans to carry ‘out the purposes of the 
act. 

Among other duties which are imposed on him by the aet, the inspec- 
tor is required aftey inspection, to brand the barrel or other vessel con 
taining any such products of coal or petroleum, whose flashing point 
shall be less than 125°, with the words “ explosive and dangerous,” to 
be stamped with stencil or otherwise in a conspicuous place. 

Now the present inspector, who has been in office since 1880, testifies 
that in his inspection he ranks “ puroline ” and *‘ gasoline ” alike as to 
the flashing point, and that he invariably brands them both as “ explo- 
sive and dangerous,” and from the testimony of his predecessor’s dep- 
uty, it appears that the same rule was followed in his time. 
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It is in proof that plaintiff, who resides in this city, had entrusted 
the management of his mill to an agent who was to participate with 
him in the profits of the enterprise, and that the barrel of oil had been 
ordered at his request, which was based on his experience in the use of 
that kind of illuminating fluid. Plaintiff himself was not familiar with 
it, and was throughout these transactions guided by the judgment of 
his agent, to whom the bills for all supplies sent to the mill were for- 
warded, and they were paid only on his approval. 

Now, it appears that on the 13th of August previous, a similar order 
had been tilled by the defendant, who had shipped thereunder pre- 
cisely the same article, which was delivered on the 7th of September, 
stamped in the same manner, and that the bill which the company 
presented described the goods delivered as “gasoline, 74°.” The bill 
was forwarded to the agent, the fluid was used by him, and no com- 
plaint was made by him or by plaintiff. 

The agent had died before the trial of this case, and the Court is 
thus deprived of the benefit of his testimony on a subject peculiarly 
with'n his knowledge, 

We conclude that the mere substitution of “ gasoline, 74°, 
‘*‘puroline,” under circumstances showing that the difference is only 
in the name of the goods, was not deception or fraud on the part of 
defendant. 

But plaintiff’s main contention on this point is that the barrel under 
discussion was not branded in the manner required by law, with the 
words ‘‘ explosive and dangerous,” and that the omission in that par- 
ticular was part of the scheme of deception practiced on him by the 


” 


for 


defendaut. 

He rests that part of his case on the testimony of five witnesses, all 
employees in and about his mill, who testify that they saw the barrel 
in question after it had been landed from the boat, and that it did not 
contain the words ‘explosive and dangerous.” 

These witnesses were skilled laborers at rice-milling; neither of 
them was entrusted with the care or control of the lamps or of the 
oil used therein; that duty was iucum bent on another employee, whose 
testimony was not taken. They did not, and they do not even pre- 
tend that they did, examine the barrel in a particular manner, or with 
a definite object in view, and their testimony was given in April, 1886, 
more than six months after the fire, which had also destroyed the very 
barrel which was the subject matter of their testimony. 

‘From im pressions produced from the stencil plates used by the de- 
fendant and by the inspector, it appears that the company stamps one 
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end of the barrels as follows: “ Insurance Oil Tank Co., New Orleans, 
La., Trade-mark Puroline, 95 and 97 Gravier street, N. 0. I. O. T. 
Co;” and that the inspector brands on the other end the following 
words: “‘Eugene Legardeur, Gauger and Inspector coal oils (50) gal- 
lons, flashing point, 0 degrees; New Orleans, May, 1886. Explosive 
and dangerous.” 

In both inscriptions the words are grouped together in a circular 
form, the circle in the inspector’s brand being not quite completed, so 
xs to leave room for the address of the purchaser or consignee. 

Now, the witnesses who have testified on this point, when asked to 
specify the particular inscriptions which they had noticed on the bar- 
rel in question, all stated with striking unanimity that they had seen 
the following words: ‘*‘ Chess-Carley Company, Puroline, 50 Galls.” 

It thus appears that they saw words which are not at all in either 
stencil plate, which is branded puroline, and that they saw the word 
‘“‘ gallons” on that end of the barrel which never contains that word 
according to the stencil plates. These circumstances illustrate the 
natural unreliability of human memory, as well as the innate weak- 
ness of negative testimony. The same uncertainty is further ilus- 
trated by the testimony of one of those witnesses, who had gone from 
this city to the mill on September 9, on a steamboat, and who could not 
remember the name of the boat on which he had made the journey, but 
who remembered specially the letters which were inscribed on the end 
of the barrel. 

In contrast with this testimony which leaves the judicial mind in a 
state of painful uncertainty and doubt, we have that of the inspector 
and his deputy, and of several clerks, warehousemen and other em- 
ployees of the defendant, who state positively that no barrel oil or fluid 
leaves the warehouse without inspection, and without the proper brand. 
One of the clerks remembers the brand and the address of plaintiff on 
the barrel, which corresponds in date with the order of September 7, 
and with the entry in the shipping or delivery book. 

Postive testimony on a given point always predominates over nega- 
tive testimony on the same point. Story vs. Insurance Co., 37 Ann. 
255; Guesnard vs. Bird, 33 Ann. 796. 

We conclude that the barrel of oil shipped to plaintiff by the de- 
fendant en September 7, 1885, did contain in a conspicuous place the 
words “ explosive and dangerous,” and that the company is not amen- 
able in this suit to the penal clause in the act of 1877, which reads as 
follows: ‘‘Any person, firm, company or corporation, violating any of 
the provisions of this section, shall be liable to a penalty not exceeding 
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the sum of two hundred dollars for each and every offense. It is fur- 
ther provided that, in the event of any injury or damage to person or 
property resulting from or caused by such oil or fluid not so stamped, 
the party thus suffering shall have a right of action in damages against 
the person, firm, company or corporation selling, giving or delivering 
such oil or fluid, for the full amount of such injury or damage, together 
with all costs of court. * * * Provided further, that such injury or 
damage shall not have been the result of gross negligence or careless- 
ness.” 

We now reach the point at which we must consider what cause in 
our opinion led to the destruction of the mill. 


As already shown in this opinion, the consumers of the oil or fluid 
which had been shipped to plaintiff on the 7th of September, 1885, 
were warned of its dangerous character under the authority of the 
State itself, by means of the stamp which she required from all dealers 
in that kind of illuminating oil. 

It is also in proof that with every package containing such fluid, 
the dealers sent 


” 


even when stamped with the trade-mark * Puroline,’ 
to their customers printed circulars containing directions for the proper 
use of the fluid. 

These circulars contained cautions of which the following is a sample : 

‘* Puroline is absolutely non-explosive, but like alcohol is inflamma- 
ble; therefore, the reservoir should not be filled when the gas is burn- 
ing or near a flame. Lamps should always be filled in day time.” 

It also appears that from the volatile character of the fluid, the prin- 
cipal danger was from the generating and liberating of gas, if the 
package was not air-tight. Hence in the warehouse great caution is 
exercised in that direction, in trying to make barrels as safe as possible 
by fresh paint outside and by means of glue inside. 

All these circumstances and elements of danger were known to the 
agent, who, in consequence had placed the whole control and manage- 
ment of the lamps and fluids under the exclusive charge of one man, 
and had issued orders forbidding the handling of fluids in order to re- 
plenish the lamps, at night, or soon after 5 o’clock p. m. 

But it happened that the man in charge of that department was sick 
at the time that the barrel was delivered at the landing during the night 


of September 7, and that the barrel was not stored for two days during . 


which time it laid exposed to a September sun in Louisiana. It ceases 
to be a subject of wonder to account for the gas which was subse- 
quently liberated from that barrel. 

23 
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Now, it appears that in spite of all these elements of danger, of all 
these warnings and conditions, and in utter disregard and violation 
of the rules of the mill, two employees went into the room where that 
barrel was stored at midnight, with a burning lantern, in order to 
draw therefrom the fluid needed to replenish some of the lamps used 
in the mill. The result was the fire which destroyed the mill and sub- 
jected its owner to a heavy loss. 


For the purpose of our decree it is not necessary that we should 
charge the loss to the gross carelessness or negligence of plaintiff, or 
of his employees, but we are thoroughly convinced that plaintiff has 
utterly failed to fasten responsibility therefor on the defendant com- 
pany. 

In view of plaintiff's averment that, owing to the use of ‘“‘gasoline” 
as an illuminating fluid in his mill, under the deception practiced on 
him or his agent by the defendant, he had been defeated in his suit 
for the recovery of the insurance thereon, we have given full and 
more than ordinary consideration to every feature of his case, and 
to every circumstance which might tend to relieve him from the 
hardship of an entire loss, notwithstanding his prudent caution on 
the subject of insurance. But we are powerless to afford him any re- 
life on the score of his lost policy. We have no concern with the 
judgment rendered in that controversy by a court of competent juris- 
diction and of his own choice. 

We have even no means of ascertaining the precise ground on 
which the insurance company was relieved of the burden of its con- 
tract. 

But, in so far as our record goes, we are inclined to think that the 
assertion that the judgment of the Circuit Court vested solely on the 
broken condition which prohibited the use of *‘ gasoline” in the mill, 
is not borne out. 

The condition in the policy reads: “‘ The generating or evaporating 
within the building, or contiguous thereto, of avy substance for a 
burning gas, or the use of gasoline for lighting, is prohibited.” 


Now, the Cirenit Court may have had evidence satisfactory to show 
that under the prohibition there was no practical difference between 
* puroline ” of 68° and “ gasoline” of 74°. 


We noted also that in its answer the insurance company had set up 
the additional defense that plaintiff had run his mill at night without 
previously obtaining the company’s written consent. In its reasons 
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for judgment the Circuit Court “finds the issues of fact in favor of 
the defendant,” and it is not a violent presumption to believe that the 
judge had considered both grounds of defense as good. 

It is thus clear to our minds that that judgment and our decree are 
uot absolutely irreconcilable, and both may stand in law and justice, 
on their respective grounds. 


Judgment aftirmed. 





No. 9931. 
THe Worwp’s INDUSTRIAL AND COTTON CENTENNIAL EXPOSITION Ys. 
Tuk Crescent Crry RAILROAD COMPANY. 
When a party appeals, but fails to bring up his appeal in time, and it is filed after the retarn 


day and dismissed, he cannot, under another order. bring upa second appeal. The ap- 
peal will be considered as abandoned. 


PPEAL from the Civil District Court for the Parish of Orleans. 
 & Tissot, J. 





Gus A, Breauc and EF. M. Hudson for Plaintitt and Appellant. 


John M. Bonner for Defendant and Appellee. 





The opinion of the Court was delivered by 
Topp, J. This is the second appeal in this case. 


In the first appeal the transcript was not filed in time, and the ap- 
peal, on motion, was dismissed. Subsequently, the appellant filed a 
petition for an appeal and obtained another order, and under that 
order brings up the present appeal. 

There is a motion to dismiss the appeal, substantially on the ground 
that the first appeal having been dismissed because not filed in time, 
the appeal must be considered as abandoned, and that this second 
appeal should not be entertained. 


The motion must prevail. We see nothing whatever to distinguish 
this case from those of Pierce vs. Cushing, 33 Ann. 810, and Sterling 
vs. Sterling, 35 Ann. 840, where, after a thorough review of our juris- 
prudence on this poiut, we reached a conclusion similar to the one 
now announced. Ducournau case, 3 Ann, 245; Duecournau vs. Levin- 
stone, 4 Ann. 30; Brickell vs. Conner, 10 Ann. 235; Redmond vs. 
Mann, 29 Ann. 149. 


Appeal dismissed. 
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No. 9861. 


THE STaTE OF LOUISIANA vs. Quincy TRAVIS ET ALS., PRINCIPALS, 
AND W. E. PRATT ET ALS., ACCESSORIES BEFORE THE FACT. 


Where a number of persons are on trial charged in one indictment with arson—the burning 
of a court-house—some as principals and the others as accessories before the fact, evi- 
dence is admissible as against two of the parties to prove that, when the building was 
burned, there were two indictments on file therein against them for other crimes, in order 
to show a motive for the commission of the arson and as a circumstance going to estab- 
lish their guilt; and this fact can be proved without first showing a conspiracy between 
the parties. The question of conspiracy is not involved. 

Where there had been a conversation between a witness and one of the accused in a matter 
bearing on the charge being tried, itis permissible to give the entire conversation, and the 
witness is not to be restricted to what the accused said to him. 

Where, after the State had closed, a motion is made to discharge one of the accused for the 
purpose of making him a witness for the others, on the gronnd that no evidence had 
been adduced against him the determination of the motion rests largely within the dis- 
cretion of the trial judge, and where it is refusod for the reasons stated by the judge 
that there was inculpatory evidence against him, the ruling will not be disturbed, unless 
it is made clear that it was unfounded and arbitrary. 

Where an indictment contains a charge against certain of the defendants as principals 
and another charge against others as accessories, it is sufficient that it close with the 
usual words ‘* contrary to the form of the statutes, etc ,"’ and this language need not be 
repeated after each count. 


PPEAL from the Fourth District Court, Parish of Winn. 
Bridger, J. 


M. J. Cunningham, Attorney General, and Geo. Wear, District Attor- 
ney, for the State, Appellee. 

B. P. Edwards and Patterson & Dormon for Defendants and Appel- 
lants. 


The opivion of the Court was delivered by 

Topp, J. Quincy Travis and Richard Travis, as principals, and 
W. E. Pratt as accessory before the fact, were convicted of arson—the 
burning of the court-house of Winn parish—and appeal from a sen- 
tence imposed of seven years imprisonment at hard labor. 


I, 


Our attention is first called to several bills of exceptions, taken to 
the rulings of the trial judge. 

The first bill shows: 

That against Butler and Pratt, it was offered to show “ that there 
were indictments ponding and on file in the court-house at the time it 
was burned—oftered for the purpose of proving a motive for the arson 
chi.rged and a circumstance tending to show their guilt.” 
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It was objected to on the ground that there had been no conspiracy 
proved, and that motive could not be proved until a conspiracy had 
been established. 

The objection was overruled and the proof admitted. 

The ruli.g was proper. There was no force or even pertinency in 
the objection. 

The burning of the court-house had been proved; and the judge 
states that it had been shown that the burning was the act of an incen- 
diary or incendiaries. 

The proof was offered solely against the two accused, who were 
under indictment for another offense, the indictments alleged to be on 
file in the court-house when burned. 

There was no question of conspiracy in the matter. Had proof been 
offered of some statement made or some act done by one of the accused 
out of the presence of the other, intended or calculated to implicate 
the latter in the crime charged, then it would be proper and legitimate 
to invoke the principle that proof of such statement or act could not 
be shown to affect the accused not present until a conspiracy between 
the two had been shown at least by prima facie proof. 


Here the fact sought to be proved did not involve the act or the 
statement of either of the accused. 


They were charged with the burning, or the procuring the burning 
of the court-house, and it was important and entirely proper to show 
that there were documents in the building burned that involved and 
necessitated their prosecution for crime and therefore they were 
specially interested in destroying them and, in other words, that there 
was a powerful motive for the perpetration of the act charged against 
them ; and that proof of such motive would, in itself, be a circum- 
stance tending to estabiish their guilt. As stated there was no error 
in the ruling. 

2. The second bill of exceptions shows that a witness on the stand 
was proceeding to relate a conversation between himself and Pratt, 
one of the accused, who, after testifying to a statement or proposition 
made to him by the accused, was on the point of giving the accused’s 
reply thereto, when such reply was objected to as irrelevant. 

We think, under the facts detailed by the judge, that it was proper 
to give the entire conversation. 

There is no rule of law that excludes the reply of a witness to a 
question, proposition or remark of an accused. If such reply or the 
fact or statement embraced in it is silently or expressly acquiesced in, 
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it may be just as legitimately used against the accused and affect him, 
as if the words were spoken by himself. 

The testimony was properly admitted. 

3. On the cross-examination of one of the State witnesses, he was 
asked about the arrest of a Mrs. Weaks, not a party to this prosecu- 
tion, and how she was treated. It was objected to, and the court re- 
fused to permit the questions to be answerd. His ruling was correct, 
since the proferred evidence was clearly irrelevant and was offered 
solely in the interest of Kelly, one of the accused on trial, who was 
acquitted. 

II. 


There was a motion for a new trial filed and overruled. The grounds 
of the motion were : 


1. That the verdict was contrary to the law and the evidence. 


As we have often said before, we are powerless to review the ruling 
on this point. The trial judge asserts in the reasons for his ruling 
that this was not true; that the guilt of the parties was established 
beyond all doubt. We cannot gainsay it; in fact, can say nothing 
about the facts or the proof. 


2. The second ground is to the effect: that, after the State’s evi- 
dence was closed, there was a motion to discharge Stringer, one of the 
parties tried, for the reason that there was no evidence inculpating 
him; his discharge at this stage of the trial being desired in order to 
procure the testimony of Stringer’s wife in behalf of the other ac- 
cused. 


The judge refused the motion to discharge, for the reason stated by 
him that it was not true that there was no evidence against him 
(Stringer). That there was evidence against him and to such an ex- 
tent, that no case was presented for a special verdict in his favor. The 
judge’s finding on this point is final. Wharton Cr. Law, 3d ed. p. 
1036 ; 27 Ann. 395. : 


3. That, by the acquittal of Stringer, Mrs. Stringer has become a 
competent witness, and that on another trial the accused could prove 
by her an alibi. The accused swore to this, but they were not sup- 
ported by the affidavit of Mrs. Stringer or any other corroboration as 
required. State vs. Edward, 34 Ann. 1012. Besides, Stringer himself 
had sworn to the same effect, and that of his wife would have been 
merely cumulative. 6 Ann. 652; 7 Ann. 284. 


The new trial was properly refused. 
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Ill. 


There was a motion in arrest of judgment, substantially on the 
ground that the information contained one charge against some of the 
accused as principals in the crime, and another charge ugainst the 
others as accessories before the fact, and that the charge against cach 
should have coneluded with the words “ contrary to the form of the 
statutes and against the peace and dignity of the State.” Such lan- 
guage is found at the close of the indictment, and that suffices. Arch- 
bold, Cr. Prac., 8th ed., p. 71. 

We can find no ground of relief for the accused in the entire pro- 





ceedings. 


Judgment affirmed. 





No. 9910. 


J. W. Jacoss vs. YALE & BowLiIna. 


Where an appellee files an answer to the appeal, wherein he seeks to increase the judgment 
in his favor, he waives his motion to dismiss the appeal for formal irregularities. 

One who sells an immovable to another, with full warranty, and afterward has conveyed to 
him an outstanding interest in the property, thereby cures the defect in his original 
title, which enures to the benefit of bis vendee. 

If such outstanding interest is conveyed to the wife of the vendor, in community with him, 
it is the same as if conveyed to himself. Neither the wife or any vendee of his ac- 
quires any title to this outstanding interest in the property. 

PPEAL from the Eleventh District Court, parish of Natchitoches. 

“a Pierson, J. 


Egan & Pierson, for Plaintiffs and Appellants. 


W. J. MeDonald and EF. E. Buckner, for Defendants and Appel- 
lees. 


The opinion of the Court was delivered by 

Topp, J. There are two appeals in this case, one from an order 
dissolving an injuntion on bond, and another from a judgment on the 
merits. 

Except on the ground of want of jurisdiction ratione materia, em- 
braced in one of the motions which we must notice on our own motion, 
we cannot consider these motions, since they were waived by the ap- 
pellee’s answer to the appeal, wherein they asked that the judgment 
be affirmed, and for $300 damages for a frivolous appeal. 

We could not grant these damages; or even affirm the judgment 
unless we take cognizance of the appeal. We could not aflirm the 








360 SUPREME COURT OF LOUISIANA. 


~ Jacobs vs. Yale & Bowling. — 


judgment appealed from, and could not award the damages claimed 
except by a decree of this Court, and we could render no decree or 
judgment unless we recognized and maintained the appeal, and ig- 
nored the motion to dismiss. . 

The prayer of the petition is for the rescission of a sale, the re- 
covery of $1675 paid on the price, and of $2040, the value of the im- 
provements made by the vendee on the land sold, which shows plainly 
that this Court has jurisdiction of the cause. 

The motion to dismiss appeai is therefore denied. 





ON THE MERITs. 

Yale & Bowling, the defendant, to enforce a special mortgage se- 
curing the unpaid residue of the price of a tract of land, sold by them 
to the plaintiff, obtained an order for the seizure and sale of the prop- 
erty. The plaintiffenjoined the execution of this order, on the ground 
that Yale & Bowling, his vendors, were not the owners of one undi- 
vided half of the land sold, and that he (plaintiff) was about being 
evicted therefrom, through a suit then pending in another court, to 
that end. He asked that the sale be rescinded, and that Yale & Bowl-° 
ing be compelled to return him the part of the price he had already 
paid, and compensate him for the value of his improvements on the 
land. 

The defense substantia!ly is: 

That the plaintiff is under no real danger of eviction, that the suit 
referred to, purporting to be instituted to evict him, is a fictitions pro- 
ceeding, gotten up by the plaintiff and his father-in-law, confederat- 
ing with him for the purpose of defeating the collection of the debt, 
and defrauding them out of the same. 

The facts bearing on this controversy are substantially these : 

The land mentioned was conveyed in December, 1871, by one John 
Barron to his brother, L. G. Barron, Sr. This sale was made after the 
death of the wife of John Barron, and the property had been ac- 
quired during the marriage of said Barron and wife, and belonged to 
the community resulting from their marriage. On the 8th of February, 
1882, the property was mortgaged by L. G. Barron, Sr., to Yale & 
Bowling for $7000, and on the 29th of March following, was sold by 
Barron to Jacobs, the plaintiff, on terms of credit, the instalments of 
the price being evidenced by notes of the buyer. 

On the 17th of April following, Jacobs reconveyed the property to 
Barron, and, on the same day, Barron transferred it to Yale & Bowl- 
ing, in settlement of his indebtedness to them, and they then con- 
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veyed it to Jacobs for $3100, divided into two instalments of $1550 
each. It is for the last instalment that the order of seizure and sale 
issued. 

Jerome and L. G. Barron, Jr., purport to have conveyed to Mrs. L. 
J. Thompson, the wife of L. G. Barron, Sr., on the 4th of May, 1883, 
the undivided half of this land, claimed to have been inherited from 
their mother, Mary Barron, for the stipulated price of $800. The 
deed was passed in Texas, where the vendors lived at the time, and 
was procured by L. G. Barron, Sr., his wife, the deceased vendee, not 
being present. 

In regard to this conveyance of the half interest, it is shown by the 
testimony of L. G. Barron, Jr., one of the alleged vendors, that no 
money was paid, that no consideration passed, but that, using his 
language, “ He gave his uncle (L. G. Barron, Sr.), the deed, to cure 
the defect in the title which his father, John Barron, had made to him, 
L. G. Barron, Sr.” 

If it had been a real sale it would not have conveyed the property 
to Mrs. Barron, but to the community of which, Barron, the husband, 
was the head and master. And inasmuch as Barron had once sold this 
land to Jacobs and subsequently to Yale & Bowling, with full war- 
ranty, this conveyance which cured the defect in his original title from 
John Barron, enured to the benefit of his subsequent vendees, and 
therefore leaves the complaint of Jacobs in the present suit, in which 
he resists the demand of the defendants, Yale & Bowliug, without 
any foundation whatever. 

This undivided half interest purporting to have been conveyed to 
Mrs. Barron was subsequently conveyed to one E. H. Carter, of Texas ; 
and this Carter is the nominal plaintiff in the petitory action alleged 
to be pending in the United States Court of Shreveport, La., and 
through which Jacobs fears eviction from the premises. 

It is evident from the character of the conveyance to Mrs. Barron, 
that she had no title to the land, and could convey none to Carter. 
But Carter’s testimony was taken and is in the record, from which it 
appears that he knows nothing about this alleged purchase by him. 
He states in substance that he personally never bought the land, had 
never seen it, and knew nothing of its value ; that if there was a con- 
veyance of the land to him, it must have been made with his agent at 
Shreveport; but if it was made, he, Carter, had never been apprised 
of it. 

We are satisfied from these facts, and from other evidence in the 
record strongly corroborative, that this sale of an outstanding title in 
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the land, and a suit for its recovery, and the threatened eviction of 
Jacobs from it, is a fraudulent scheme gotten up by Barron, the father- 











in-law of Jacobs, to enable him to resist the payment of the price he 

obligated himself to pay Yale & Bowling for the property. We be- re 
lieve that Barron is the real person in interest, and Jacobs but a party tr 
interposed. 

There is no reality or merit whatever in the defenses set up by Ja- di 
cobs against the demand of Yale & Bowling, and the process taken e 
out by them to enforce it. Such seems to have been the conclusion of 
the district judge and we are satisfied that he was right. c 

The judgment of the lower court is therefore affirmed with costs. n 

e 

a 

No. 9918. I 

SUCCESSION OF CHAS. M. PILCHER.—ON APPLICATION TO HOMOLOGATE 9 


ACCOUNT AND TABLEAU OF DISTRIBUTION. 


ON MOTION TOU DISMISs. 

Notwithstanding the clerk’s certificate is not technically sufticient, and the transcript con- 
tains neither a statement of facts, note of the evidence, bill of exceptions nor assignment ( 
of errors—the appellant having been absent from and taken no part in the trial, though, 
constructively, a party to the proceedings—the appeal may be likened to one brought up 
by a third person, resting his claim to relief upon questions of law alone. The irregu- 
larities inthe mode of bringing up such appeal may be disregarded by the court when 
the questions relied upon as determining the right sufticiently‘appear from the tran 
script. 

ON THE MERITS. 

In the absence of proof to. the contrary, it wil) be assumed that every fact essential to the 
validity of the judgment, was proven in the court below. 

A partnership once formed and put into action, becomes, in contemplation of law, a 
moral being, distinct from the persons who compose it. 

It is a civil person, which has peculiar rights and attributes. The partners are not the 
owners of partnership property. 

It belongs to the ideal being, which has the control and administration thereof, to enable it 
to fulfill its legal duties and obligations. The partners own the residuum. 

Partnership property—whether ordinary or commercial—is liable to creditors of the 
partnership in preference to those of the individual partners. 

Notwithstanding the interest of the deceased member of an ordinary partnership is 
subjected to administration as his other property, funds realized from the sale thereot 
cannot be withdrawn from partnership creditors and applied to minors’ claim to $1000. 


PPEAL from the Eighth District Court, parish of East Carroll. 
Delony, J. 


_ W. G. Wyly, for the Appellant. 
J. M, Kennedy, for the Administrator, Appellee. 
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The opinion of the Court was delivered by Watkins, J. 
On MoTIoNn To DIsMIss. 


Ist. That the clerk’s certificate is insufficient because it does not 
recite that the transcript contains ‘all the evidence adduced on the 
trial.” 

2d. The transcript is incomplete because it contains no note of evi- 
dence, no statement of the facts proven on the trial, and no bill of 
exceptions, nor assignment of errors filed in this Court. 

An examination of the record discloses that the appellant was only, 
constructively, a party to the record by newspaper publication of 
notice, and that he did not actually participate in the trial of the ac- 
count and tableau of distribution. 

Hence his appeal is to be viewed rather in the light of one taken by 
a third party resting his pretensions to relief upon the face of the 
papers, the correctness of which he concedes in point of fact, but the le- 
gality of which he puts at issue. 

‘Although a case, the transcript of which comes up without the evi- 
dence or any statement of facts, cannot be examined on the merits the 
court will consider and decide the questions of law presented by bills of 
exception.” 7 La. 173; 12 La. 415; 12 Ann. 332. 

Under this view of the case, we have chosen to disregard the techni- 
cal insufticiency of the certificate suggested—a fault not attributable to 
the appellant—and proceed to the examination of the case. 

Motion to dismiss overruled. 


ON THE MERITS. 


The principal contention of the appellant is that the #1000 allowed 
the minor child of the deceased, who was at his death, in August, 1885, 
left in necessitous circumstances, is largely, if not entirely, taken from 
the proceeds of the sale of the interest of the deceased in the planting 
partnership of Embry & Pilcher, of which he was a creditor for a 
large sum, with privilege and right of pledge upon the assets thereof. 

It is shown, as well as conceded, that in any event the succession of 
the deceased is insolvent for a large amount. 

His argument, predicated upon these facts, is that the judgment of 
homologation is erroneous in allowing the $1000, thus withdrawn from 
a fund that should be exclusively applied to the debts of the partnership, 
and only the surplus applied to debts of the deceased. He insists that 
from the total proceeds of Pilcher’s half of the partnership crop and 
mavables, $7,287.11, he should be paid by preference over all other 
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creditors his rent claim, mule hire and plantation supplies, $6,222.53 
bearing the lessor’s privilege and supply lien. 

Deducting his privileged claims “from the total process of Pilcher’s 
half of the crop and movables, there remains a balance of $1.064.58,” 
which appellant insists the court should have applied to the settlement 
of Pilcher’s half of the ordinary debts due by the planting partnership 
of Embry & Pilcher. 

The appellant further complains that no tutor had been appointed 
to represent the minor, and that the act of the administrator in making 
the allowance in favor of the unrepresented minor was a purely gratu- 
itous one, and was only resorted to in order to diminish the amount he 
would recover. In support of this theory he cites R. C. C. 3252, which 
is to the general effect that “the widow or legal representative of the 
children shall be entitled to demand and receive from the succession of 
the deceased husband or father * * $1000, etc. 


I. 

Considering the latter proposition first, it is sufficient to say that we 
undertook the examination of this case upon the theory that the ap- 
peal only presented questions of law, and that the facts set out in the 
account and tableau contested appeared to be conceded. 


We must presume in such case that the judge a quo had before him 
sufficient evidence to justify the judgment rendered. This has become 
a familiar rule of construction. 26 Ann. 734, 148; 24 Ann. 20; 23 Ann. 
504; 22 Ann. 118. 

In the absence of proof to the contrary, we cannot assume that any 
fact essential to the validity of the judgment was wanting on the trial 
in the lower court. 

In Nugent vs. Stark, 34 Ann. 631, this Court said: “It is no fault 
of the appellee that the 1ecord does not contain the evidence which 
the judge says was heard.” 

“She was not bound to have it taken in writing. The appellant, 
under the law and the jurisprudence, should have secured a statement 


of facts before appealing.” 
II. 


In support of his theory that partnership funds cannot be applied 
to the claim of the necessitous minor, and the commissions of the ad- 
ministrator, because they are, by law, consecrated to the payment of 
the debts of the partnership, which is insolvent, he cites Succession 
of Stauffer, 21 Ann. 520. 

In that case the claim for $1000, set up in favor of the necessitous 
widow and minor, was denied under very like circumstances to those 
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presented here. 
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civil person, which has its peculiar rights and attributes. 











after the obligation of the partnership are discharged.” 
1128, City vs. Gauthreaux. 








Stau‘Ter, citing it. 







partnership.” R. C. C. 2807. 









the partnership.” 





C. C. 3276, which is as follows, viz : 








Its allowance was opposed by the creditors of the 
partnership of Stauffer & Co., of which the deceased had been a mem- 
ber; and the opposition was sustained onthe ground that the property 
of the partnership does not belong to either of the partners separately, 
but remains common stock, and a pledge for the payment of the debts 
of the firm, in preference to any claim against the individual partners. 

In Smith vs. McMicken, 3 Ann. 322, the Court said: ‘The partner- 
ship once formed, and put into action, becomes, in contemplation of 
law, a moral being, distinct from the persons who compose it. It isa 


* ~ * 


Hence, therefore, the partners are not the owners of the partnership 
property. The ideal being thus recognized by a fiction of law is the 
owner ; it has the right to control and administer the property, to enable 
it to fulfill its legal duties and obligations; and the respective parties, 
who associated themselves for the purposes of participating in tle 
profits which may accrue, are not owners of the property itself, but of 
the residuum which may be left from the entire partnership property, 


33 Ann. 


In the Succession of Cason, 33 Ann. 790, this Court, having under 
consideration the claim of the widow of the deceased for a similar al- 
lowance of $1000, maintained the principle announced in Succession of 


It is true that the Court, in that case, allowed the claim against 
mortgage creditors of the community ; but the decree rested upon the 
theory that ‘‘the community of property created by marriage, is not a 


It does not matter that effects under consideration were those of an 
ordinary partnership, and that the one-half interest therein of the de- 
ceased, passed under administration for settlement. R. C. C. 1144, 872. 

R. C. C. 2823 provides: ‘The partnership of property is liable to 
the creditors of the partnership in preference to those of the individual 
partner ; but the share of any pariner may, in due course of law, be 
seized and sold to satisfy his individual creditors, subject to the debts of 


This article would seem to be in conflict with the provisions of R. 


“The charges against a succession, such as funeral charges, law 
charges, lawyer’s fees for settling the succession, the thousand dollars 


secured in certain cases to the widow, and minor heirs of the deceased 





and all claims against the succession, originating after the death of the 
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person whose succession is under administration, are to be paid before 
the debts contracted by the deceased person,” ete. 

The seeming conflict between the two articles grows out of the idea 
that partnership debts are the debts of the deceased. 

The partnership is a “moral being, distinct from the persons who 
compose it,” not alone as regards the ownership of the partnership 
property, but as regards the creation of, and liability for the partner- 
ship debts. 

Hence money cannot be withdrawn from the funds of an ordinary 
partnership for the purpose of satisfying the claims of the necessitous 
minor. 

The administrator of the succession of Pilcher was entitled to the 
eustody of them for the sole purpose of disbursing them according to 
law. 

It is therefore ordered, adjudged and decreed that the account filed 
by the administrator be amended, and the claim and demand of $1000 
in behalf of the minor be rejected and disallowed ; and it is further or- 
dered, adjudged and decreed that the account in all other respects be 
approved and homologated at appellee’s cost. 


Judgment amended. 


Mr. Justice Todd dissents and reserves the right to file his opinion 
hereafter. 





No. 9898. 


Mary P. Dawson eT AL. vs. SPENCER R. THorrre.—THomas HicKMAN 
Er AL., WARRANTORS. 


The eviction of a purchaser under a voidable tax sale, who, at the time of the purchase, 
held a mortgage on the property, renews the mortgage and relieves it from all effects of 
the extinguishment resulting from the mortgage creditor's having acquired the owner- 
ship of the thing mortgaged. 

But this renewal is ineffective if the creditor has, in the meantime, permitted the principal 
debt to secure which the mortgage was given, to become prescribed. 

The purchase by the mortgage creditor, while extinguishing the mortgage, did not destroy 
the debt or affect the creditor's right and power to enforce payment of it and to prevent 
its prescription. Having suffered the debt to become extinguished, his mortgage is 
necessarily destroyed, and he has no more right to enforce it when the debt has been ex- 
tinguished by prescription than if it had been extinguished by payment. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 
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Searborough & Carver and White & Saunders for Plaintiffs and Ap- 
pellants. 
Jack & Dismukes aud K. A. Cross for Defendant aud Appellee. 


C. Chaplin for the Warrantors. 


The opinion of the Court was delivered by 
FENNER, J. (Under the view we take of the law applicable thereto, 
we are relieved from the necessity of stating all the facts and issues 
involved in this complicated case, and confine ourselves to the follow- 
ing facts which are undisputed : 

Ist. On October 13, 1866, Mrs. Blanchard executed a conventional 
mortgage upon the property now in controversy in favor of Mrs. Clark 
for a debt of $8031 with interest, then acknowledged to be due but 
rendered exigible only ov October 15, 1867. 

2d. On May 31, 1872, Mrs. Clark sold to Dr. Thomas H. Patterson 
her above-mentioned debt and mortgage. 

3d. On July 6, 1872, Dr. Thos. H. Patterson bought, at a tax sale, 
the property on which his mortgage rested and entered into possession 
thereof as owner. 

4th. In 1878, the heirs of Mrs. Blanchard brought a suit against the 
heirs of Dr. Patterson, who had succeeded him in the title and posses- 
sion of the property, to annul the tax sale under which he held and to 
recover the property. 

5th. The abovementioned litigation resulted in a final decree ren- 
dered by this Court in November, 1883, (35 Ann. 1086) by the effect of 
which the tax title was annulled, and the heirs of Mrs. Blanchard re- 
covered the property subject, however, to the condition of reimbursing 
to defendants the sum of $9894.88 with interest from date of judgment 
in district court, being excess of reimbursement allowed defendants for 
taxes and improvements over the rents and revenues. 

6th. On the 18th of October, 1883, the heirs of Blanchard sold the 
property to the defendant, S. R. Thorpe, for the price of $21,000 and 
out of the eash payment the amount of the judgment in favor of Pat- 
terson’s heirs, exceeding $10,000, was paid to and accepted by them. 

7th. On the day preceding the final consummation of this sale, viz : 
On October 17, 1883, the heirs of Patterson had caused to be reinscribed 
against the property the old Clark mortgage of 1866, heretofore men- 
tioned, which had been first inscribed in 1867, and had never before 


been reinseribed. 












| 
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In September, 1885, the present suit was brought, which is an hy- 
pothecary action instituted by the heirs of Patterson against defend- 
ant, as third possessor, to enforce the aforesaid conventional mortgage. 

Numerous defenses are set up, among which the one which was sus- 
tained by the judge a quo was the prescription of ten years, pleaded 
in extinguishment of the principal obligation secured by the mort- 
gage. 

There is no dispute that the debt became due in 1867, and that 
nearly eighteen years had expired before any demand of payment was 
made, or any step taken of any kind to interrupt prescription. 

The only reliance of plaintiffs to defeat this plea of prescription 
rests on the application of the principle announced in Art. 3409 of the 





Civil Code: ‘“‘ The servitudes and incorporeal rights which the third . 


possessor held on the property before his possession of it, are renewed 
after his relinquishment, or after the sale under execution made upon 
him. His own creditors, after those who held their titles under the 
preceding proprietors, exercise their rights of mortgage in their order 
on the property relinquished or sold at auction.” 

In a Jearned and equitable opinion, this Court has extended this 
principle so as to cover the case of an evicted purchaser. N. O. Ins. 
Assn. vs. Labranche, 31 Ann. 839; Spencer vs. Goodman, 33 Ann. 398. 

But, what isthe principle? Under the language of the Code, the 
revival only extends to “the servitudes and incorporeal rights which 
the third possessor held on the property ;” and the application of it 
in the Labranche case is correctly announced in the syllabus, as fol- 
lows: ‘* Pre-emption of a mortgage cannot take place pending the pos- 
session of the mortgaged property by the mortgage creditor, who holds 
under a voidable tax sale ; and should such sale be annulled, the mort- 
gage will revive with the rank which it held at the date of the sale.” 

And what are the reasons on which the principle rests? They are 
well expressed in the Labranche case, as follows: ‘The principle 
that no one can mortgage unto himself his own property is axiomatic, 
res sua nemini servit ; and to say that one must reinscribe against him- 
self would be compelling the doing of that which the law says cannot 
be done.” 

The Civil Code prescribes several methods by which mortgages are 
extinguished, amongst which one is: ‘ by the creditor acquiring the 
ownership of the thing mortgaged ;” and another is, “ by the extine- 
tion of the debt for which the mortgage was given.” 

It is obvious that the principle under discussion applies exclusively - 
to the first method of extinction, and relieves from its consequences 
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alone. In other words, the law declares that, by the effect of the 
mortgagee’s acquisition of the property, the mortgage was extin- 
guished; that, therefore, while holding the title, it was an impossible 
and vain thing for him to reinscribe a mortgage against his own prop- 
erty; and hence, that when the former owner and mortgage debtor 
annuls and destroys his title, justice requires that the supposed extin- 
guishment of the mortgage by the title should cease with the destruc- 
tion of the title, and the effects of such extinguishment in the failure 
to reinscribe should also cease. 

The principle, in this point of view, is supported by the three equi- 
table maxims, ‘lex neminem cogit ad impossibilia aut vana,” “contra nor 
valentem, etc.,” and the “ restitutio ad integrum.” 

But it is perfectly clear that the acquisition of the property by Pat- 
terson under the tax sale had not the slightest effect upon the debt due 
by Mrs. Blanchard to him. Had the price paid by him for the 
property gone to the satisfaction of that debt, to that extent the prin- 
ciple of restitutio ad integrum would have received its effect in the re- 
quirement that the heirs of Mrs. Blanchard would have had to repay 
the same as a condition precedent to the recovery of the property. 

But there was no such application of the price. The debt due to 
Patterson was entirely unaffected by the sale. Nothing prevented his 
suing the heirs of Blanchard and recovering judgment against them, 
and from satisfying the same out of any property liable therefor. That 
debt might have been paid, remitted, novated or extinguished by any 
of the modes of extinguishing obligations, and amongst others it was 
subjected to extinguishment by prescription. 


It has been so extinguished, and, under the express language of par- 
agraph 4, art. 3411 C. C., this extinguished the mortgage. 


The revival of the mortgage under art. 3409 is no more effectual 
when the debt secured by the mortgage has been prescribed, than it 
would be if the debt had been paid. The one mode of extinction of 
the debt is just as effectual as the other. 


This extinction of the debt destroyed the mortgage not only under 
the terms of Art. 3411 already referred to, but under the emphatic 
language of Art. 3285, which declares: 

“ Consequently, it is essentially necessary to the existence of a mort- 
gage, that there shall be a principal debt to serve as a foundation for 
it. Hence it happens that, in all cases, where the principal debt is ex- 
tinguished, the mortgage disappears with it.” 

24 
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How are we to disregard these mandatory provisions of the law ? 


Counsel for plaintiffs contead that the decision in City Bank vs, 
Houston, 2 Ann. 114, establishes an exception to the above rules of the 
Code and shows that a mortgage may exist without any principal debt 
to support it. 

Our study of that decision leads us to the conclusion that the court 
held that the debt was not extinguished, and that the bankrupt court 
had no power to extinguish it, in so far as it was secured by the mort- 
gage. The court likened the prohibition in the Bankrupt act against 
destroying mortgages, etc., to the provision exempting fiduciary debts 
from the operation of the act; and held that the mortgage debt, to the 
extent of the security, was similarly exempt from the operation of the 
act. 

But were this otherwise, that case would be clearly distinguishable 
from the instant one on other principles. 

It is further claimed that the rule contra non valentem sould defeat 
the prescription in this case, because if Patterson had sought to inter- 
rupt prescription by suit, he would have been compelled to pretermit 
his mortgage claim, and would thereby have abandoned and destroyed 
it. We cannot assent to the proposition. 

It may be true, as a general rule, that by suing and obtaining a 
judgment for a debt, without asserting the mortgage by which it is se- 
cured, the creditor might be presumed to have abandoned the latter; 
but this presumption would by no means apply in a case when, at the 
time of the suit, the creditor held ownership of the mortgaged prop- 
erty. If the debt had been kept alive, the revival of the mortgage on 
eviction would have attached to the debt in whatever shape it might 
exist, under the very principles of the Labranche case. 

We have reflected on this case in every light and can find no ground 
on which plaintiff’s mortgage can escape the extinguishment resulting 
from the extinction of the principal debt. 

If the renewal of their mortgage free from the effects of the extin- 
guishment resulting from the mortgagee’s ownership, when the latter 
is destroyed, becomes ineffective, it results from their failure to keep 
their debt alive, which the ownership of Patterson did not prevent 
them from doing, and from the effect of which the eviction cannot be- 
lieve them. 


Judgment affirmed. 


Watkins, J. recused himself. 
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SUCCESSION OF ELi1zA VANCE. 
On PETITION OF CiTy OF NEW ORLEANS. 


Bequests for pious uses are highly favored by law. 

An unincorporated institution, organized, administered and maintained by a municipal cor- 
poration, and known as ‘‘ The Insane Asylum,” may be the object of a charitable bequest. 

A legacy to such an establishment is intended for the relief of the indigent insane of the 
city, and vests, at the testator’s death, in the municipal corporation for the use and ben- 
efit of the unfortunate cared for by it. 

An unconditional legacy, once vested, cannot be divested. After it has passed, it cannot 


revert. 

The municipal corperation may subsequently discontinue such institution as a locus. It 
may confine and keep such persons in another local and special institution. 

By such discontinuance the legacy does not lapse and revert. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


W. H. Rogers, City Attorney, for the City of New Orleans, Appellant. 
Leovy & Leovy, E. B. Kruttschnitt and J. P. Blair, for the Executor 
and other Defendants, Appellees. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is a suit by the city of New Orleans for the 
recovery of a legacy made for the benefit of the indigent insane in her 
charge. 

The defense is, that there is no such bequest in the will; that, while 
there was a gift to a certain named institution, ““7’he Insane Asylum,” 
yet, before acceptance, or demand for the legacy, this institution 
passed out of existence, leaving no representative; that, having vol- 
untarily abolished the asylum, the city has deprived herself of the only 
character in which she had any right to receive the legacy, and has 
rendered impossible the performance of the conditions attached thereto. 

From a judgment dismissing her petition, the city prosecutes this 
appeal. 

From the admissions of counsel, the following are the important 
facts from which the controversy arises: 

Mrs. Vance left a will, by which she bequeathed $300 to each of four 
charitable institutions, all of the city of New Orleans, one of which was 
“the Insane Asylnm,” and directed that any residue of her estate, after 
payment of the legacies, be divided, share and share alike, between 
five grandchildren and the four institutions alluded to. 

At the date of Mrs. Vance’s death, there was in the city of New 
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Orleans an institution known as the Insane Asylum, which was unin- 
corporated and under municipal control. 

Before the legacy was accepted by the asylum, that institution was 
discontinued and its inmates transferred to the State Insane Asylum, 
at Jackson, in this State. 

Subsequently, relying on an ordinance of the city of New Orleans 
purporting to have transferred to the State Asylum all the rights of 
the city, as particular and residuary legatee, the State Asylum claimed 
the legacies. 

It is also admitted that in such Insane Asylum were housed the indi- 
gent insane of New Orleans, and that after discontinuing caring for 
them in that place, the city has provided for their detention in the 
Louisiana Retreat, a special institution which receives persons aftlicted 
with mental affections; and that the city pays for the same. 

The legacy claimed exceeds $2000. 

Other admissions were made, which it is unnecessary to particularize. 

It forms part of the judicial history of this succession that the right 
urged by the State Asylum to the legacy in question was not recog- 
nized—the court holding that the fund bequeathed to the Insane Asy- 
lum of New Orleans could not be diverted by the city to another insti- 
tution under the administration of a State Board. 

Apprehending, after the decision was rendered, that the executor of 
Mrs. Vance would distribute the amount of the legacy among the grand- 
children of the deceased and the three other institutions, as residuary 
legatees, the city sued ont an injunction and claimed the legacy. 

In order to arrive at a correct conclusion on the subject, the follow- 
ing questions must be considered : 

Ist. What was the intention of the testatrix ? 

2d. Has the legacy to the Insane Asylum passed at her death to that 
institution ? 

3d. If it has, can it be claimed to have reverted ? 

4th. Even if it could, has the event arisen upon which the return 


could take place? 
I. 


Our Code has long ago recognized and laid down the wise rules which 
prevail in all civilized countries and which have been steadily followed, 
as much as practicable, namely: that in the interpretation of wills the 
intention of the testator must be principally endeavored to be ascer- 
tained, and that a disposition must be understood in the sense in which 
it can have effect, rather than in that in which it can have none. R. 


C. C. 1712, 1713. 
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Guided by the light of these texts of law, as well as by numerous 
precedents and the views of commentators on similar provisions in 
other systems, we once endeavored to find and we then formulated 
what we conceived to be the intention of the testatrix, namely: when 
the interpretation cf her will was first before us on the claim of the 
State Asylum. 

We then said, after rejecting the pretensions of the State Asylum, as 
transferree : 

“Tt may be that the legacy and the residuary bequest have not ab- 
solutely lapsed. The ordinance of the city council assigning them to 
the opponent is null; but it is not necessarily a renunciation of them. 
Whether the council can or will accept and administer the fund for the 
benefit of those for whom the testatrix intended it, is a matter not of 
present concern to us. 

‘“‘If the indigent insane of the city are the sole recipients of it, there 
seems to be no satisfactory reason why the legacy and bequest shall 
not be maintained. 

‘‘ The locus where these unfortunates are detained is not a material 
consideration. 

“The object of the testatrix was to relieve their destitution and 
assuage the rigor of their lamentable condition. The city council is 
the administrator of the fund she has donated for that purpose.” 

We were then and we are now satisfied, that the intention of the tes- 
tatrix was to cooperate in the relief of the indigent insane, for whom 
the city was bound to make provision. 

In her mind, it must have been a matter of no significance whatever, 
whether those persons were attended to in this or that building, in this 
or that locality, by these or those municipal or other employees, or ser- 
vants, or nurses. Her object was to relieve suffering humanity in that 
class of human beings, and to that charitable purpose she devoted part 


of her worldly goods. 
II. 


The fact is patent that, at the death of Mrs. Vance, persons of that 
denomination were being taken care of by the city, and were housed 
in a particular place, specially set apart for their custody and mainte- 
nance, under municipal supervision. 

It is admitted that this asylum was not incorporated and was under 
the city’s control. Indeed, as it was not a corporation or independent 
being, it had to be so. It had in itself no life, no legal existence. It 
had, therefore, no inherent rights and could be subjected to no legal 
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obligation, but it could well be an object of charity; though it could 
neither accept or reject a gift. 

Established, provided for and administered by the city, out of her 
own revenues, served by subordinates appointed and removable at 
pleasure by the city, that institution formed part of the municipal ma- 
chinery, as much as the jail, the court house, and was nothing but a 
municipal or corporate functionary. In other words, it was the city 
herself. 

While writing on public institutions, Laurent says: 

“Quand le Code parle d’etablissements publics il place toujours en 
premiére ligne, les hospices. C’est une institution nécessaire, puis- 
qu’il y aura toujours des miséres humaines aux quelles il faut porter 
reméde. Cependant personne ne dira qu'elle forme une personne 
naturelle. 

“ Les administrations municipalles nomment une commission qui 
dirige les divers établissements de charité et gére les biens qui leur 
sont affectés. 

“ C’est la société qui exerce la charité par l’intermédiaire des hos- 


pices.” Vol. 1, No. 295, p. 378. 
III. 


The executor puts himself out of court by the very attitude which 
he assumes when he charges that the legacy has returned to the suc- 
cession, by reason of the discontinuance of the asylum. He thereby 
impliedly admits that the legacy has passed from the succession to- 
the legatee, but insists that it has returned. 

This cannot be under our system of law, which forbids giving and 
not giving. Had the testatrix thus stipulated, however, that condi- 
tion, being prohibited, would have been illegal, and as such dealt 
with or reputed as not written. 

If the legacy has passed, as it surely has, then the succession has 
been divested absolutely and the legatee has acquired. 

An unconditional legatee cannot, after vesting, be divested under 
any contingency. 

It is, therefore, clear that, although the insane asylum was not in- 
corporated, the legacy could take effect, and that it has passed from 
the succession of the deceased to the city of New Orleans for the use 
and benefit of her indigent insane. 


IV. 


If it be true, then, that the legacy, at the death of Mrs. Vance, 
passed and vested. and if it could be said that it was made contin- 
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gent on a condition sanctioned by law, could it be urged that it had 
lapsed, because of the discontinuance of the asylum ? 

It is perfectly true that legatees and heirs benefit by the failure of 
legacies which they were bound to discharge. R. C. C. 1704, 1709; 
but it is no less so that those legatees and heirs are thus benefited 
only where the legacy has been rejected and was made to one incapa- 
ble of receiving it. R.C. C. 1703, 1709. 

In the instant case, however, the insane asylum could be an object 
of charity, the legacy was not rejected, but accepted, and suit was 
brought to recover it; the testatrix has not expressed any contin- 
gency for the caducity of the legacy, and the municipal corporation 
which administered the institution is still in existence, ministering 
unto the necessities of her indigent insane. 

The Supreme Court of this State has, in a remarkable litigation, 
well said that legacies of this class are known to the civil law from 
the formation of Christianity, as legacies for pious uses, and are an 
element in the polity of municipal administrations in all countries 
which have preserved the features and jurisprudence of Roman civili- 
zation. They are highly favored by law on account of their motives 
for sacred usages and their advantage to the public weal and the 
great consideration which the law attaches to these legacies controls 
tribunals in their interpretation of them, and has secured for their sup- 
port a doctrine of approximation which is coeval with their existence. 
MecDonogh’s will case, 8 Ann. 246. 

_It is under the authority of the article which is now No. 1549 of the 
Revised Code, which declares that donations made for the benefit of a 
hospital, or the poor of a community, or of establishments of public 
utility, shall be accepted by the administrators of the same, that the 
Supreme Court has allowed a bequest to the orphans of a municipality 
to be recovered by the city of New Orleans. Succession of Mary, 2 
R. 438. It is under the same authority that, in another celebrated 
controversy, the city was recognized the right to receive the residue of 
a large estate, which the testator had directed to be applied to the 
erection, maintenance and support of a suitable asylum in the city, to 
be used solely for Protestant widows and orphans, to be called Fink's 
Asylum. 12 Ann. 301. See, also, 8 Ann. 171; 17 La. 46; J.P. V. 
1886, p. 967. , 

Withal, those propositions of law are admitted, but it is argued that 
the city has no right except as administrator of the asylum, and then 
only sub modo, under condition of applying the gift to the use and 
benefit of this particular institution. It is further urged that, as the 
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city has, by her voluntary act, abolished the asylum before acceptance 
of the legacy, she has thereby lost the character of administrator and 
rendered impossible the performance of.the conditions attached to the 
gift, the city is without any title to the legacy she is seeking to re- 
cover. 

We do not view the matter in that light. 

As was well said by this Court, when it passed on the pretensions of 
the State Insane Asylum, under the transfer of rights attempted to be 
made, the locus where the indigent insane of the city are detained, is 
not a material consideration. The object of the testatrix was to re- 
lieve their destitution and mitigate their lamentable condition. The 
city council is the administrator of the fund which she donated for 
that purpose. 

It is admitted that the city of New Orleans no longer does what she 
formerly has done and was doing when Mrs. Vance died, viz: confine 
and keep her indigent insane in a specially assigned building and 
place, but this circumstance does not militate adversely to her present 
claim. 

The discontinuance may be justified for reasons which have not 
been proved, but which can be easily realized. She may have done so 
either because the building was too small, needed repairs or improve- 
ments of which, she could not defray the expense, or because it was 
located in an improper spot, or because the inmates were not suffi- 
ciently well cared for, or because the depleted municipal treasury 
would not afford adequate means to relieve existing evils, or because 
she found it more advantageous, pecuniarily, morally and physically, 
to have her indigent insane committed and maintained in a special 
institution within her limits, easy to supervise, which receives a like 
class of unfortunates. 

Non constat that the city will not some time resume the direct con- 
trol over her indigent insane, which she exercised over them when 
Mrs. Vance died. 

The fact is patent that since the city has discontinued keeping her 
insane in a building under the management of her subordinates, she 
has made arrangements with the Louisiana Retreat for the admission 
and care of her insane, and that this substitution, which has for its 
special object to take charge of such persons, receives and provides 
for them, for a money consideration which the city actually pays. 

There exists no parity between this case and that of the succession 
of Nicholson, 37 Ann. 346. There this Court held that incorporated 
institutions claiming directly a charitable bequest must show that it 
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comes Within the terms and conditions of the will. Here the question 
is not one of identity; it is simply one of existence or not, one which 
is practically : whether a municipal corporation has a right to claim a 
legacy made to an institution at a time under its direct management 
and which has been discontinued as a distinct organization after the 
death of the testator. 

There is no dispute that if the Insane Asylum which was in being at 
that date, existed to-day in the same conditions, the city would have a 
right to recover. 

But we have said that the place, mode or manner in which the insane 
of the city are maintained is insignificant, the intention or object of 
the testatrix being the relief of those persons of whom the city takes 
charge and for whom she provides. 

We therefore conclude that the legacy made by the deceased for such 
relief having once vested, cannot be and has not been divested; and 
that consequently the city is entitled to recover it, the same to be used 
exclusively in furtherance of the benevolence of the testatrix. 

Melius valeat quam pereat. 

It is therefore ordered and decreed, that the judgment appealed 
from be reversed, and it is now ordered and decreed that the city of 
New Orleans recover of the succession of Mrs. Eliza Vance tlie partic- 
ular and residuary legacies, with legal interest from judicial demand, 
the sums bequeathed when received to be exclusively applied by the 
city for the relief of her indigent insane, in furtherance of the will of 
the testatrix. 

It is further ordered and decreed that the injunction originally is- 
sued but subsequently dissolved, be reinstated and perpetuated, the 
succession to pay costs in both courts. 








No. 9906. 


SaLLiE E. Burns vs. GEoRGE W. THompson.—HEtrs OF GEE, IN- 
TKRVENORS. 


Lands purchased in the name of the wite, and paid partly with her paraphernal funds 
under the administration of the husband, and partly with funds of the community, fall 
into the community. 

In a suit for dissolution of the community by the wife, an allegation of the wife claiming 
the funds thus invested, as ber paraphefnal funds, will debar her of the right to claim 
the lands in question as her paraphernal property. 

She cannot be allowed to claim at the same time the price and the thing, and will be held to 

that part of her pleadings in which she corrects an error in previous pleadings, in 

which she had omitted to claim these paraphernal funds. Property purchased 
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during the community, in the name of the wife. will be treated as community 
property until proof is made by the wife to show that it was purchased for her own 
account and with her paraphernal funds, of which she had retained the administration. 
Mere recitals in the acts to that effect amount to no presumption in her favor. 

The wife has the right of demanding the administration of the paraphernal property pre- 
viously confided to her husband whenever she chooses, and such a demand must not be 
confounded with the action for the dissolution of the community. 

The husband who has the administration of the wife's paraphernal funds owes no interest 
thereon before the dissolution of the community, or before the wife has obtained a 
judgment for the restitution of her separate fands. 

As a general rule husbands and wives are incapacitated from contracting with each other 
during marriage, save in exceptional cases enumerated in Art. 2446 Civil Code. Hence, 
they cannot, by contract, bind the husband to pay interest on, or create a mortgage to 
secure the paraphernal funds of the wife, when none are due or exist under the law. 
But the inscription of such an act will be considered as that of an authentic declara- 
tion of the husband touching the paraphernal funds received by him, for his wife, 
and effect will be given to it as notice, but not as a contract. 

A dation en paiement by the husband to the wife, on the score of detailed indebtedness from 
him to her, cannot stand in the face of proof that the indebtedness as therein described 
did not exist. 


PPEAL from the Eleventh District Court, parish of Natchitoches + 
Pierson, J. 


Jack & Dismukes, for Plaintiff and Appellant. 


Scarborough & Carver, for Intervenors and Appellees. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff sues her husband for a dissolution of the com- 
munity, and to recover-a moneyed judgment for about $20,000, in 
restitution of her paraphernal funds alleged to have been received by 
her husband and converted to his own use and benefit; the moneyed 
judgment to be credited with the sum of $7,635, received by the wife 
through a transfer of property made to her by the husband as a dation 
en paiement on the 14th of November, 1883. 

As usual, in such cases, the contest is exclusively between the wife 
and her husband’s creditors, several of whom had intervened in this 
case, as judgment creditors, for the purpose of resisting plaintiff’s de- 
mand, which is qualified as a fraudulent scheme to screen the hus- 
band’s property from the pursuit of his bona fide creditors, and as 
entirely unfounded. Intervenors charge the dation en paiement of No- 
vember 14, 1883, to be fraudulent, and pray for a declaration of its 
nullity. 

The district court rejected plaintiff’s entire demand, without preju- 
dice to her rights of ownership of property transferred to her throngh 
the dation en paiement of November 14, 1883. 
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Plaintiff appeals, and intervenors pray for an amendment of the 
judgment, with a view to a decree annulling the dation en paiement 
aforesaid. 

To properly understand this complicated litigation, which is con- 
tained in a petition, two supplemental petitions by plaintiff, two peti- 
tions of intervention, an immense collection of documentary evidence, 
a mass of parol testimony, all contributing to fill two large transcripts, 
followed by a discussion in immense briefs, a review of the salient 
features of the very complicated pleading and of the principal facts. 
in the record must precede a discussion of the issues and of the law of 
the case. 

In her first petition plaintiff sets up two distinct amounts of pata- 
phernal funds received and used by her husband, one of $5000 accru- 
ing from the succession of her mother, and the other of $8600, as the 
proceeds of the sale of her interest in a piece of paraphernal property 
~ sold by her; with interest thereon at 8 per cent per annum from Jan- 
uary 1, 1866 on the first term, and on the other from November 1, 1871, 
subject to a credit of $7635 as hereinabove stated. 

In her first supplemental petition she charges her husband with the 
additional sum of $1847.24, as her share in her mother’s judgment 
against her father, which sum went into the hands of her husband 
as administrator of her mother’s succession, and was retained by him 
as her husband. She then charges her husband with the receipt of 
various and large amounts of money aggregating $14,090, as the pro- 
ceeds of sale of different tracts of land, her paraphernal property, and 
she prays ‘for further judgments for the additional amounts” which 
she has just disclosed. 

In her second supplemental petition she adopts with certain modifi- 
cations her previous pleadings, and makes the following singular 
avowal: 

“She avers that, at the time she filed her original petition, 
she was not fully and truly advised of the exact nature and extent of 
her rights and claims against her husband. * * She now avers that 
she is prepared to state individually and definitely the nature, origin 
and amounts of her paraphernal funds and effects received, used and 
alienated by her said husband, for his own use and behoof.” * * 

She then substantially reiterates, but with greater precision, the 
averments and recitals contained in her first supplemental petition. 
In connection with the sum of $1847.24 accruing to her from her 
mother’s succession, as shown by the account of administration pre- 
sented by her husband, she avers as follows: ‘‘ Her husband receiving 


. * 
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and retaining, as stated in said tableau, $1847.24 for and on account of 
your petitioner, which he thereafter used and appropriated, as will be 
hereafter more fully stated and shown.” 

In that petition she also sets up that she inherited in November, 
1866, from the succession of one of her sisters, who had died without 
issue, a certain quantity of land and also the sum of $125 accruing to 
her from that succession as a result of a compromise between herself 
and her co-heirs touching that inheritance, which sum was likewise 
received, used and appropriated by her husband. And that petition 
also concludes with a prayer for additional claims as therein disclosed. 

The necessity and importance of these details of pleadings will be 
felt further on in the course of the discussion. 

Now the salient and controlling fact in the case is that the only 
sources from which plaintiff has derived al! her paraphernal property 
and funds, are mainly the succession of her mother, and incidentally 
that of her sister, Cornelia L. Bruns. 

When the mother died, in November, 1865, she had a suit pending 
against her husband for a moneyed judgment of some $14,000. After 
her death, the suit was prosecuted to judgment by Thompson, the de- 
fendant herein, who had become the administrator of her succession, 
and in execution thereof, lands of the husband in the parishes of 
Bossier and Natchitoches were seized and sold, four of ‘the five heirs 
of the deceased Mrs. W. M. Burns, including plaintiff, becoming the 
adjudicatees. 

The procéeds of these two sales added to the unpaid balance of the 
judgment which was divided in kind between the heirs, and subse- 
quently bought by one of them, made up all the assets of the deceased 
and amounted together to $12,643.96. 

From the account of administration filed in August, 1867, it appears 
that, after deducting debts and law charges, the share accruing to each 
of the five heirs was $1,849.24, and that plaintiff’s share was received 
by her husband. 

That succession owned no lands; hence it follows that the lands 
acquired by the heirs of Mrs. W. M. Burns, at the two sheriff’s sales in 
the parishes of Bossier and Natchitoches, did not become their prop- 
erty as their heritable shares in said lands, but simply as any other 
purchasers at a forced sale. 

It is nowhere alleged in either of the three petitions that plaintiff 
used her paraphernal funds inherited from her mother’s succession as 
above set forth, for the payment protanto of the lands which were ad- 
judicated to her at the sheriff’s sales; while the reverse may be rea- 
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sonably inferred from her silence on the subject, coupled with her 
husband’s official declaration as administrator, that he had received 
and retained the funds accruing to his wife. 

According to the theory of plaintiff’s case, as developed by her 
counsel on appeal, her purchase of one-fourth of the lands was for her 
separate benefit, as an investment of her paraphernal funds accruing 
to her under the execution of her mother’s judgment as above recited. 

Hence they claim the proceeds of the sales of those lands subse- 
quently made, and amounting together to upward of $2,000 as her 
paraphernal funds received at each sale, and afterwards used by her 
husband. 

That contention presents the pivotal question in the case. 

The proposition advanced by intervenors is to the effect that the ad- 
judication, although in the name of the wife, vested the title to the 
lands in the community of acquets and gains existing between the 


_ spouses. They invoke the familiar rule enunciated in Article 2402 of 


the Civil Code, and solidly erystalized in our jurisprudence: that the 
community consists of the estates which the spouses ‘‘may acquire 
during the marriage or by purchase, or in any other similar way, even 
although the purchase be in the pame of one of the two, and not of 
both, because, in that case, the period of time when the purchase is 
made is alone attended to, and not the person who made the purchase.” 

They concede the easily discerned exceptions to the general rule, 
recognized in jurisprudence, in favor of purchases by the wife in her 
own name and right, when made with her paraphernal funds of which 
she had retained the administration. But they argue that the burden 
of proof is on the wife to rebut or destroy the legal presumption exist- 
ing in favor of the community, and to show, affirmatively, the exist- 
ence of all the features and elements required by law to shield her 
claim from the application of the general rule. 

And they finally urge that the record in this case contains no proof 
to justify plaintiff’s claim that the adjudications of February 3, 1866, 
by the two sheriffs, characterized her purchase as one for the benefit of 
her separate account. 

Our study of the case has led us to the same conclusion. Pearson 
vs. Pearson, 15 Ann. 119. 

Every feature of the transaction, save the fact that the adjudication 
was made in the name of the wife, and the additional circumstance 
that she was entitled to one-fifth of the proceeds of the sale, strongly 
characterizes the purchase as one made for the account and benefit of 


the community. 
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While only one-fifth of the proceeds accrued to her, the adjudication 
to her was for one fourth of the lands; and her interest in the excess 
of the judgment over the proceeds realized by the execution was not 
sufficient to meet her share of the contribution to pay out the heir who 
did not join in the sale, to satisfy a concurrent judgment in the sum of 
$1040 and taxes and law-charges. Hence, the debits against her on 
account of the adjudication exceeded her heritable share by $696 26. 
And the sheriffs’ returns show that the full amounts of the two adjudi- 
cations were paid in cash. In his account the administrator (the de- 
fendant herein) charges himself with the proceeds of the two adjudica- 
tions, and he credits himself with the share accruing to his wife, as 
retained by him for her account. 

But the real intent of the wife as to the true character of the trans- 
action is best illustrated by her pleadings 1m this very suit. We must 
remember here that it appears nowhere in the record, and it is not 
even pretended by Mrs. Thompson that she ever inherited any money 
or property from any source beyond her share in her mother’s succes- 
sion, including the inheritance from her sister, and that all her alleged 
acquisitions and subsequent gains must be traced to that only source. 
Now, in all three of her petitions, she charges her husband with “$5000 

‘or more collected and received by him from the succession of her 
deceased mother, Charlotte McDaniel, wife of Wm. M. Burns, on or 
about the first day of January, 1866;” and judgment for that specific 
sum is prayed for in each of the three petitions. 

But it appears that in subsequent reseaiches, plaintiff and her coun- 
sel were confronted with the account of administration of her mother’s 
succession, and herein above referred to; hence, reference is made to 
her share as disclosed by that account in the two supplemental peti- 
tions, and in each the item of $1847 24 is added to the list of her hus- 
band’s indebtedness to her, and in each, prayer is made for the increase 
of the judgment pro tanto. 

We note tlie argument of her counsel that the allegation in which 
that sum is claimed as her paraphernal funds received by her husband, 
was made through error of fact, and that therefore plaintiff should not 
be subjected to its destructive effect. C.C. 2291. 

But the very reverse is the precise state of the case. The manifest 
error in her pleadings was the loose charge of $5000 alleged to have 
been collected from the mother’s succession by the defendant Thomp- 
son, and the very apparent object of the two supplemental petitions 
was to rectify that error, and to include in the pleadings a statement 
of the true condition of that succession as shown by authentic records 
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which would otherwise have been brought to light with damaging 
effect by the dreaded judgment creditors of the husband. It was that 
very necessity which forced from plaintiff the significant avowal of 
error to which we referred, and which we transcribed, in the early 
part of this opinion. Can she now be heard to say through her coun- 
sel, on appeal and not before, and as an argument, that her strained 
effort in a supplemental petition to correct an error was itself an error 
of fact? If such a rule could prevail, it would be next to impossible 
to hold any party to his pleadings, and the formality of pleadings could 
then be obviated and in its wake would follow, in mournful procession, 
all the rules of practice hitherto indispensable to a proper administra- 
tion of justice. 

A similar declaration is made in the act of transfer as a dation en 
paiement in November, 1883, and also in the sworn declaration of the 
husband for registry in the mortgage office, under date of November 
9, 1885. 

All these documents were offered in evidence by plaintiff herself, 
and together with her pleadings they contribute to make up a record 
from which there is no escape for her. 

It is worthy of note that during the whole trial she never made the 
slightest effort or attempt to prove up the allegation that her husband 
had received “ $5000 or more” for her from the succession of her 
mother on the Ist of January, 1866, or at any other time, or that she 
had received any other funds from the succession of her mother, at 
any time, over and above her heritable share of $1847 24, as shown 
by her husband’s account of administration, presented in August, 
1867. 

The uncontradicted proof admits, therefore, of no other conclusion 
but that the purchase of the lands adjudicated to plaintiff on the 3d 
of February, 1866, enured to the benefit of the community, and that 
all the profits subsequently realized from the various sales made by 
the spouses of the lands thus acquired, and from the reinvestment of 
the proceeds of such sales, as well as the profits realized from such re- 
investments, as shown in the record, likewise fell into the community. 
Hence they are not elements of indebtedness on the part of the hus- 
band to the wife. Marshall vs. Mullen, 3 Rob. 828; Fisher vs. Gordy, 
2 Ann. 762; Pearson vs. Pearson, 15 Ann. 119; Shaw vs. Hill, 20 Ann. 
531; Pinard vs. Holton, 30 Ann. 169; Sentmanat vs. Soulé, 33 Ann. 
612; Bachino vs. Coste, 35 Ann. 570. The theory of the case, which 
has been impressed upon our minds as flowing naturally from this es- 
tablished proposition, is that the husband as head and master of the 
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community, became the true and legal owner of the one-fourth of the 
lands sold under execution of the judgment of Mrs. W. M. Burns 
against her husband, and that he became indebted to his wife in the 
sum of $1847 24, her heritable share in the purchase price of the 
lands and of the remnant of the judgment. 

The argument that he could not purchase at the sale, because he 
was administrator of the succession, is fallacious. The inhibition of 
the law im such cases has reference to property, movable and im- 
movable, intrusted to his administration. C. C. 1146. The lands 
which Thompson is held to have purchased did not belong to the suc- 
cession which he administered, and had not, therefore, been intrusted 
to his administration. 

Thompson is further indebted to his wife in the sum of $125, re- 
ceived for her account from. the suecession of her sister, C. L. Burns, 
and for such amount as may have been received by him out of the 
proceeds of the sale of the portions of land inherited by his wife from 
her said sister. The record affords no satisfactory information on 
that score, hence we can make no final disposition of that item of their 
accounts. Her right to make proof thereof is reserved to her. 

We now reach the point at which we differ from our learned brother 
of the District Court, in his reasons for declining any relief to plain- 
tiff, under her prayer for the restitution of her paraphernal property, 
as well as for the dissolution of the community. It is settled as one 
of the landmarks of our jurisprudence that the wife has the right of 
demanding the administration of her paraphernal property, pre- 
viously confided to her husband, whenever she chooses. C. C. Arts. 
2387, 2391, Irby vs. Weber, 35 Ann. 808, and authorities cited. In this 
case the demand is cumulative, and it includes also the action provided 
for in Article 2425 of the Civil Code, for a separation of property. . 
We find the evidence sufficient to entitle her to both reliefs. 

It is true that in these pleadings intervenors deny the alleged dis- 
order of the husband’s affairs, and on trial they made an effort to 
show his solvent condition. But the very fact of their intervention is, 
to our minds, the best proof of the disorder of Thompson’s affairs, as 
sufficiently dangerous at least to alarm his judgment creditors. If 
Thompson is not only solvent, but, as they allege, actually wealthy, 
why should they have been concerned about the business or moneyed 
transactions which had been projected between himself and his wife, 
or the litigation which she had begun against him? The answer to 
that question is the danger to which their judgments were exposed 
for fear of not finding sufficient and available property for the satis- 
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faction thereof. And, after all, these intervenors have no interest to 
regulate the question of the dissolution of the community vel non be- 
tween Thompson and his wife. The utmost extent of their concern in 
the affairs of these spouses, is to restrict the moneyed judgment 
which the wife may obtain against the husband within legal limits, 
and to uncover as much of the husband’s property as may be neces- 
sary to satisfy their just demands. As already stated, we find that 
the wife is entitled to judgment against her husband in the sum of 
$1847 24, received from the succession of her mother, and in the addi- 
tional sum of $125 inherited from the succession of her sister. 

But we cannot favorably consider her prayer for interest at the rate 
of 8 per cent per annum from the respective dates at which the sums 
were received by the husband. 

Having found from the record that the husband had received, and 
had the administration of, the wife’s paraphernal funds, we conclude 
under the law that the fruits of her paraphernal property belonged to 
the community and that therefore the husband owes no interest before 
the date of the judgment, which will dissolve the community. C. C. 
art. 2386; Rowley vs. Rowley, 19 La. 581; Succession of Weldon, 36 
Ann. 851. 

The claim of interest, and at the rate of 8 per cent per annum, as 
well as a mortgage by agreement of parties, is predicated on an in- 
strument purporting to be an act of conventional mortgage, executed 
between the husband and his wife on the 2Ist of February, 1883, and 
recorded in the mortgage oftice on the same day. 

We hold that, as a contract, the act in question is simply a prohibited 
nullity, and that as such it created no obligation on the, part of the 
husband to pay interest at any rate, and that it could create no mort- 
gage, if none existed under the operation of law, irrespective of the 
will or act of the parties to the instrument. 

The general rule of law, as clearly enunciated in article 1790 of our 
Civil Code, is that husbands and wives are absolutely incapacitated 
from contracting together; the only exception being contained in 
Article 2446 of the Code which enumerates the circumstances under 

which they may participate in contracts of sale from one to the other. 

But the plaintiff contends that even if the act be stripped of all 
effect as a contract, due consideration must be given to its inscription, 
as notice of the tacit mortgage which, under the law results from the 


recitals therein contained. 
On inspection, it appears that the act does contain the statement by 
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the husband of large amounts received and appropriated by him, of 
the paraphernal funds of his wife. 

Under the provisions of section 1 of Act No. 95 of 1869, which was 
intended to carry into effect article 123 of the Constitution of 1868, 
concerning the inscription of legal or tacit mortgages, the husband is 
authorized to make a written statement of the facts and circumstances 
under which the wife may have acquired claims against him, for the 
purpose of inscription. But as the law requires the statement to be 
sworn to, the question arises whether the husban@’s statement in this 
case, which is not sworn to, but is made in an authentic form before a 
notary public and in the presence of two witnesses, would be a com- 
pliance with the law, or would have the same effect as the inscription 
of the sworn statement described in the act. 

Considering that the only effect attributed by the law to such an in- 
scription, is notice; and that the instrument when recorded, ‘‘shal!l in 
no manner be evidence of the validity of the debt or claim, other than 
the law may award to acts of the kind unrecorded ; (section 10, Act 
95 of 1869); and that the difference for the purposes of notice by in- 
scription, between a sworn and an authentic declaration, is not easily 
discernible, we feel justitied to hold that the inscription of the act of 
February 21, 1883, as an authentic statement of Thompson that he 
had received paraphernal funds of his wife in a sum of $5000, is sufti- 
cient as a notice that his wife had a paraphernal claim against him, 
the real amount and the correct date of its receipt and other facts and 
circumstances connected therewith being left to proof aliunde, when 
the time came for the eaforcement of the mortgage. Hence, as notice 
and for no other purpose, the declaration is entitled to legal consider- 
tion. 

Our jurisprudence has always recognized a broad distinction in law 
between the effect of registry of an act, as to notice, and the effect of 
such an act as proof of the contract which it purports to evidence. 
Allen, West & Bush vs, Whetstone, 35 Ann. 847; Stalleup vs. Pyron, 
33 Ann. 1249, and authorities therein cited. 

In construing the effect of inscriptions made under the provisions 
of the Act of 1869, this Court. held that, for the purposes of notice the 
inscription of a tutor’s affidavit of the amount which he owed to his 
ward was sufficient, although the law required the inscription of an 
abstract of the inventory. Broussard vs. Segura, 35 Ann. 912. 

We shall therefore give effect to plaintiff’s mortgage from February 
21, 1883, on the amount which we have found in her favor, as above 


stated. 
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The only question now remaining for discussion is the alleged nul- 
lity of the dation en paiement of Thompson to his wife under date of 
November 14, 1883. 

The consideration of the transfer therein made to the wife of prop- 
erty valued at $7635, consists of the admitted indebtedness of the hus- 
band in the sum of $5000 for paraphernal funds received on January 
1, 1866, and in the additional sum of $8600 as proceeds of a sale of a 
plantation represented to be the separate property of the wife, sold to 
R. F. Harrison in November, 1871. 

From the record it appears that Thompson and his wife owned 
together one undivided half of that plantation acquired as follows: by 
the two jointly eleven-thirty-seconds, and by Thompson alone tive- 
thirty-seconds. 

The record does not show that the payment attributed to the wife 
was made with her paraphernal funds of which she had retained the 
administration. It appears to our satisfaction that the funds thus dis - 
bursed as hers proceeded from the sale of the lands which had been 
purchased in her name at the sale in execution of her mother’s judg- 
ment, and those funds have been shown to belong to the community. 

That the property thus purchased in the joint name of the two spouses 
fell into the community is a question not open to discussion under our 
system. C. C. 2334; Rouse et al. vs. Wheeler, 4 Robinson 114; Tally 
vs. Steffner, 29 Ann. 583. Hence it was no debt from the husband. 

In reference to the sum of $5000 of alleged paraphernal funds which 
formed part of the consideration of the pretended sale, we have already 
shown 1n another part of this opinion that no such claim ever existed, 
and that no attempt was even made on trial to prove its existence. It 
follows therefore that there was no consideration, such as was made 
the basis of the act, in the minds of the parties for the so-called dation 
en paiement, and hence it must fall as a nullity. Isaacson vs. Mentz 
et al., 33 Ann. 595; Chaffe vs. Scheen et al., 34 Ann. 688. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed; and, proceeding 
now to render such a judgment as, in our opinion, should have been 
rendered below, it is ordered, adjudged and decreed that plaintiff 
Sallie E. Burns do have and recover judgment against the defendant, 
George W. Thompson, in the sum of nineteen hundred and seventy- 
two dollars and twenty-four cents ($1972.24) with legal interest thereon 
from the date of this judgment, with recognition of a legal mortgage in 
her favor on all the immovable property of her said husband, to take 
' effect from the 21st of February, 1883, restoring to her the administra- 
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tion of her separate and paraphernal property, and dissolving the com- 
munity of acquets and gains heretofore existing between herself and 
her said husband, reserving her right to claim against her husband 
such additional sums as he may have received for her as the proceeds 
of sales of lands inherited by her from her sister, Cornelia L. Burns. 

And it is further ordered that the act of transfer as a dation en paie- 
ment from G. W. Thompson to his wife, plaintiff herein, under date of 
November 14, 1883, be declared to be null and void, and that it be set 
aside. All costs to be paid by the Defendant G. W. Thompson. 


Mr. Justice Watkins recuses himself, having been of counsel. 








No. 9921. 


IN THE MATTER OF THE ESTATES OF ZENON AND ELIZE LABAUVE.— 
AccoUNT OF ADMINISTRATOR AND OPPOSITION THERETO. 


In a partition of lands between two joint proprietors, a plantation falls to the share of one 
of them, burdened with a special mortgage in favor of the Citizens’ Bank. In the act 
of partition there is an acknowledgment of this debt, and a stipulation that cach shall 
be equally responsible for it, and also of mutual warranty. Such stipulations do not en- 
title the survivor of the contracting parties (or his heirs) to claim from the succession of 
the other the payment of one-half of the mortgage debt, when no eviction or disturb- 
ances has been suffered on account of the encumbrance; and where the debt is only pay 
able through a long series of years, and no part of it has been paid by the party 
asserting the claim against the succession. 

A judgment directing a payment to an heir out of the succession funds in the hands of the 
administrator, on account of the heirs’ interest in the succession is erroneous, where in 
the same judgment the credits claimed by the adwinistrator in his account for payments 
made to the other heirs are stricken therefrom, and remitted for adjustment to the par- 
tition. The claims of all the heirs should have been thus dealt with. 

Where there is a conflict of testimony touching attorney’s fees, and the testimony and the 
record dv not afford sufficient information to enable the court to estimate them, the judg 
ment of the lower eourt thereon will not be disturbed. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Rils, Judge ad hoc. 


A. Talbot and J. O. Nixon, Jr., for the Administrator. 


Samuel Matthews, Alex. Hébert and Thos. E. Grace, and David N° 
Barrow for the Opponents. 


The opinion of the Court was delivered by Topp, J. 
I, 
OPPOSITION OF THE HErrRs OF HOTARD. 
Zenon Labauve and Alexander Hotard were once joint owners of 
lands in the parish of Iberville. They made a partition of the same 
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One of the plantations that fell to Hotard in the partition, was en- 
cumbered with a mortgage in favor of the Citizens’ Bank. In the act 
of partition, it was stipulated with respect to this mortgage as follows : 

“The parties hereto remain equally responsible to the Citizens’ 
Bank of Louisiana for the debt and mortgage contracted by Robert 
Brent, and which they assumed.” The act also contained a reciprocal 
warranty. 

The administrator’s account made no mention of any liability of 
Labauve’s succession to the Hotard heirs, resulting from this partition, 
or any of its stipulations. They, the heirs, opposed the account and 
asked to be paid out of the funds in the hands of the administrator, 
one-half the amount of this mortgage debt, claiming to be entitled to 
it under the obligation incurred by Labauve from the foregoing clause 
in the act of partition, and the express warranty contained in the act. 

The judge a quo dismissed the opposition on the ground that the 
action was premature, and the opponents have appealed. 

The clause in question evidences no personal obligation on the part 
of Labauve to Hotard. It is only an acknowledgment of a joint debt 
to the bank and a recognition of the mortgage securing it, which ac- 
knowledgment added nothing to the force and effect of the mortgage. 

The nature of the obligation resulting from the ‘“‘ warranty of parti- 
tion” is best described in the Code itself. 

Article 1384. The co-heirs remain respectively bound to warrant 
one to the other the property falling to each of their shares against 
the disturbance and eviction which they may suffer, when the disturb- 
ance or eviction proceeds from a cause anterior to the partition. 

Article 1388 (1425). But the indemnity is only for the sum for 
which the object has been given by the partition to the heir who has 
suffered the eviction, and for the proportion which each of the heirs is 
bound to contribute, the amount of his own portion being extinguished 
by confusion ; and the heir in this case has no right to claim remuner- 
ation from his co-heirs for any damages which he may have suffered 
by the eviction. 

Article 1396 (1433). The acticn of warranty among co-heirs is pre- 
scribed by five years, and the time commences to run, to wit: for the 
property included in the partition, from the day of the eviction, ete. 

It will appear from these articles that the warranty in such case is 
against a disturbance of possession or eviction from the premises. 
The obligation of the warrantor relates alone to these contingencies. 

It is equally evident that an action or claim in warranty arises only 
on the happening of one of these events—disturbance or eviction. 
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’ It is not pretended in this case that any disturbance or eviction has 
taken place with respect to this land, and no threat of either is shown. 

The counsel for opponents contend, however, that their right of 
action is not governed by the law relating to warranty, but under the 
stipulations of the act of partition in this case, is to be determined by 
the rules and principles relating to suretyship. He is mistaken. Sure- 
tyship has no bearing on the questions involved in this controversy. 
There is no evidence in the record that these opponents or their an- 
cestor have ever paid any portion of this mortgage debt. 

Besides, from the nature of this debt, being a stock mortgage, the 
whole of it would not become exigible for a long series of years. Act 
45 of 1873. 

For these reasons the judge properly held that opponents’ demand 
was premature. 

IT. 


Another opposition was that of Oscar Adolphe Lauve. In the ae- 
count appear several items for payments made by the administrator to 
some of the neirs. This opponent complained that he had received 
nothing from the succession, and that to the other heirs had been ad- 
vanced the full amounts, or even more than the sums they were 
legally entitled to receive. The judge a quo, believing that this com- 
plaint was just, decreed that the balance of certain fnnds of the suc- 
cession, after the payment of the creditors, should be paid over to this 
opponent with a reservation of any further rights to be adjusted in 
the final partition. It appears, however, that these very items for 
payment made to the other heirs were, on opposition, stricken from 
the account, and the amount paid decreed to be as still in the hands of 
the administrator, to be settled between him and the heirs, so favored, 
in the final partition. Considering this ruling as to these other 
heirs, it was not proper that this opponent should be paid immediately 
out of the funds in the hands of the administrator, but that his claim, 
like those of the other heirs, should have been also remitted for settle- 
ment to the final partition. 

This proceeding was simply an administrator’s account and opposi- 
tion thereto. It was not a proceeding in partition, and it was not the 
time for the adjustment of the questions relating to the distributive 
shares of the heirs and the collections to be made by them, but those 
questions, in their entirety, should have been relegated to the parti- 
tion, as was done with respect to the other heirs. The decree must 
be corrected in this respect. 
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There is an appeal from the judgment on the account by Messrs. 
Talbot and J. O. Nixon, attorneys at law, with regard to their fees for 
professional services rendered the succession. The amounts allowed 
them by the judgment was $1888. They claim an additional sum. 

There is a conflict of testimony in this matter—a conflict between 
prominent members of the bar, whose statements are entitled to equal 
respect, from their worth, experience and ability. We have carefully 
considered this evidence, and likewise examined the record for further 
light on this subject, but it does not afford us sufficient information 
touching the services rendered, or of the character of the proceedings 
in which they were rendered, to satisfy us that the conclusion reached 
by the court a qua, with respect to these charges, was erroneous. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court, so far as it sustains the opposition of Oscar Adolph 
Lauve, and orders a payment to him by the administrator, out of the 
funds named in the decree, be annulled, avoided and reversed, re- 
serving the rights of this opponent to this fund and all other rights 
against the successions for settlement, and allowance in the final par- 
titions of the successions among the heirs, and with this exception and 
in all other respects, the judgment of the lower court be affirmed, the 
said Osear Adolph Labauve to pay the costs of his opposition in both 

courts. 








No. 9806. 
Mrs. Respeccea Fenix vs. 0. V. WAGNER, SHERIFF, ET ALS. 


The Act No. 38 of 1856 provided a peculiar system of government for the parish of Jefferson, 
under which the various corporations composing the parish, and not therein named, 
were to be represented on a parish committee which were to apportion the general par- 
ish expenses between the several corporations, and the latter were to pay the same ou- 
of the funds raised by the exercise of their own powers of taxation. 

When, subsequently. the city of Kenner was incorporated and vested with taxing and othe 
municipal powers, it became one of the ‘corporations composing the parish of Jeffert 
son,” and fell under the operation of the Act of 1856, by the effect whereof she was 
entitled to representation in the parish committee, and to pay her share of general 
expenses through the assessment of that committee and without direct parochial tax- 
ation. 

Such has been the construction of the law after its passage. The city of Kenner has never 
been awarded representation on the police jury, but has been excluded therefrom ; and 
has been always recognized as entitled to representation on the parish committee and 
subject to its assessments, which have been annually made. 

Acts No. 58 of 1874 and No. 119 of 1884, exhibit a similar interpretation of the law. 

The power assumed by the police jury, on which Kenner was not represented, in 187 and 
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subsequent years to levy direct taxes on Kenner, while she was, at the same time, sub- 
jected to assessments by the parish committee, cannot be supported. It would involve 
taxation without representation and the imposition of double burden, besides contra- 
vening the law of the State as interpreted by the parochial authorities, by the Legisla- 
ture of the State and by the local judge of the district. 

This case does not fall within the general rule that incorporated towns, in absence of special 
legislative exemption, are subject to police jury taxation, which is not abraded. 


PPEAL from the Twenty-sixth District Court, Parish of Jefferson. 
Rost, J. 





J. D. Rouse and A. EF. Billings for Plaintiff and Appellee. 
B. 0. Elliott and Thos. C. W. Ellis for Defendants and Appellants. 





The opinion of the Court was delivered by 

FENNER, J. The issue in this case is whether or not the late police 
jury of the parish of Jefferson, left bank, had authority to impose and 
collect taxes upon the property of plaintiff, situated in the town of 
Kenner, which taxes said police jury assumed to levy during the years 
1877, 1878, 1880, 1881, and 1882. 

Under the parochial system prevalent in this State, the powers of 
government have generally been confided to bodies known as police 
juries, having jurisdiction over the entire territories of the parishes. 

But for nearly half a century, the parish of Jefferson has been an 
exception to this general rule. 

Prior to 1845 the whole parish was subject to the jurisdiction of a 
single police jury; but, in subsequent years two municipal corpora- 
tions were created from its territory, viz: Carrollton and the city of 
Jefferson, both of which were expressly exempted from police jury 
control. 

Under these conditions, in 1856, the legislature adopted the Act No. 
138 of that year, entitled “An act authorizing tie appointment of a 
parish committee by the several corporations composing the parish of 
Jefferson.” 

This act required the several corporations to appoint delegates, on a 
basis of representation therein fixed, to form a parish committee, and 
imposed upon this committee the duties ‘‘to determine and fix the pro 
rata of contribution by each corporation towards defraying the ex- 
penditures which by law bear upon the whole parish, the ratio thus 
established to be based upon the proportion of State taxes assessed 
within the limits of each corporation ; 2d, to examine all bills or claims 
which may be set up against the parish and to report upon them to 
the several councils and police jury, who shall act finally thereupon.’ 
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In 1858 there was a further division of the territory into the right 
bank and left bank of the Mississippi, each of which was under the 
government of a separate police jury. 

The act of 1856 continued in force and has never, to this day, been 
repealed ; and the parish committee authorized thereby has always 
discharged the functions therein directed. Act 107 of 1858. 

In 1873 the town of Kenner was incorporated and vested with pow- 
ers of taxation and other municipal powers. Act 71 of 1873. 

The town was composed of territory which had theretofore been 
under the jurisdiction of the police jury of the left bank, and the 
charter contained no express exemption from parochial taxation or po- 
lice jury control. 

The general principle is undoubtedly well established that the in- 
corporation of a town within the limits of a parish does not exempt 
the property and the inhabitants thereof from parochial taxation, un- 
less such exemption is expressed in some legislative act. Cook vs. 
Dendinger, 38 Ann. 261; Iberia vs. Chiapella, 30 Ann. 1143; Benefield 
vs. Hines, 13 Ann. 420; Manrin vs. Smith, 20 Ann. 445. 

But inasmuch as the act of 1856 continued in force, providing for 
“the appointment of a parish committee by the several corporations 
composing the parish of Jefferson,” and inasmuch as the then existing 
corporations were not named therein, it seems to have been assumed, 
and not without reason, that the mere creation of Kenner into a cor- 
poration vested with the taxing power, brought it within the operation 
of the act and of the system of parish government established thereby 
under which each corporation exercised exclusive powers of taxation 
within its own limits and contributed from the funds thus raised its 
pro rata of general parish expenses under the direction and control of 
the parish committee. 

Hence we find that Kenner was recognized as entitled to representa - 
tion on the parish committee and its pro rata of general parish expenses 
was regularly apportioned to it from year to year; and the police 
jury of the left bank never assumed to levy a tax on property in Ken- 
ner prior to 1878. 

It further appears that in 1877, under the provisions of Act 57 of 
1877, the police jury redistricted the left bank into wards, for the pur- 
pose, amongst others, of electing police jurors to represent the several 
wards, and Kenner was not included in any ward, and was not 
awarded and has never enjoyed any representation on the police jury. 

In 1877, the police jury levied its tax on all property “not exempted 
by law,” and it is in evidence that such had been the form in previous 
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years, and that the meaning and design of the exemption expressed 
was to exclude Kenner from the parish tax. 

In 1878, the police jury levied its tax on “‘all property ” without 
stating the above exemption. , 

In 1880 and subsequent years, the jury expressly levied the tax now 
claimed on property in the town of Kenner. 

It does not appear whether any steps were ever taken to enforce this 
taxation ; but it is shown that during all these years, Kenner had no 
representation on the police jury, and that the parish committee con- 
tinued to recognize Kenner as entitled to representation therein, and 
continued to assess against her a proportion of general parish expenses 
to be paid out of the taxes levied by the corporation, precisely as in 
the case of the other corporations composing the parish. 

The exclusion of Keuner from representation on the police jury and 
her inclusion in the parish committee and her assessment therein, are 
entirely inconsistent with the power claimed of subjecting her to direct 
police jury taxation ; for the first involved taxation without represen- 
tation, and the last subjected her to double burdens. 

The legislative interpretation of the law seems to have been of sim- 
ilar import. The Act No. 58 of 1874, in providing for the construction 
of a road in the left bank of the parish, recognized the police jury of 
the left bank, the city of Carrollton and the town of Kenner, as inde- 
pendent corporations, and required each of them, separately, to pass 
the necessary ordinances and to levy the requisite taxes for the pay- 
ment thereof, thus placing Kenner on the same footing with Carrollton. 

Again, the Act No. 119 of 1884, which abolished the duplex police 
jury system and placed the right and left banks under the control of a 
single police jury, does not repeal the act of 1856, and seems to recog- 
nize the independence of Kenner and its exemption from direct paro- 
chial taxation, because, in dividing the territory subject to the new 
police jury into wards, it excludes the city of Kenner. 

Finally, the judge a quo, who presides over the district, in an able 
opinion, reaches the same conclusion. 

Confronted with this clear, customary, legislative and judicial con- 
struction of the effect of these laws, with the strong reasons by which 
it is supported, and with the manifest injustice which would result 
from subjecting Kenner to these taxes which have been levied by a 
body in which she has had no representation, and which, if enforced, 
would subject her to burdens which have already been imposed on her 
by the parish committee in a different form, we feel bound to affirm 
the judgment appealed from. 


Judgment affirmed. 
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State ex rel. Newman vs. Funding Board. 


No. 9926. 


THE STATE EX REL. ISIDORE NEWMAN, Sr. vs. THE FuNDING BOARD 
UNDER Act No. 104 oF 1880. 


The constitutional ordinance for the relief vf delinquent tax payers, which authorizes the 
funding of Auditor’s warrant in baby bonds, only grants to the warrant holder the option 
of having bis warrants exchanged for bonds to be exercised prior to the date therein 
tixed fer their maturity. 

The power conferred upon the Funding Board continues subsequent to that date for the sole 
purpose of examining, auditing and funding nunc pro tune such warrants ag shal] have 
been presented to them or to some officer of the board antecedent to that date. 


PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 


Kennard, Howe & Prentiss for the Relator and Appellee. 


M. J. Cunningham, Attorney General, for Defendant and Appellant. 





The opinion of the Court was delivered by 

Watkins, J. This is an application for a wiit of mandamus, to com- 
pel the respondent board to execute and perform their official duty, 
under the constitutional ordinance for the relief of delinquent taxpay- 
ers, by funding relator’s warrnnts in three per cent five dollar bonds, 
as provided by said ordinance and law. 

Relator shows that of the total amount of warrants, the sum of 
$394.80 were received by the respondent board on March 17, 1884; 
$624.51 on November 20, 1885; and $1052.06 on May 24, 1886. 

That while the board concedes the validity of the warrants and that 
they are of a class fundable under the ordinance and the law, they de- 
cline to proceed to examine, endorse and exchange same for said three 
per cent bonds, on the ground that they can no longer act under said 
ordinance and law. 

Resistance is made by the respondent beard on the ground that, 
under the ordinance and the law, it was contemplated that said board 
should be of only temporary duration; and no meeting thereof has 
been held during the current term of office of its members, except the 
one of October 26, 1886, whereat they adopted a resolution, in which 
they declared it to be their opinion that they had no further power to 
act as such funding board; that they had no right or power to issue 
past due bonds; that the law never contemplated or authorized such 
action; that their predecessors acted for the full period contemplated 
and authorized by said ordinance and act; and that the relator should 
have exercised his rights prior to the lst of January, 1886, and by his 
failure so to do, his right has lapsed. 
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In the alternative, they aver that, if said board is still in existence, 
and the power is still in force, they cannot be compelled by mandamus 
to declare and endorse as valid the relator’s warrants—an act within 
their legal discretion, after having examined them. 


I. 


The ordinance in question provides that ‘any valid Auditor’s war” 
rants outstanding at the date of the adoption of the Constitution * * 
may be funded in bonds of the denomination of five dollars, with inter- 
est coupons attached thereto, at the rate of three per cent per annum 
From the 1st day of July, 1880. The said bonds to be due and payable 
six years from the 1st day of January, 1880; the said coupons being pay- 
able at the State Treasury on the first of February and August of each 
year.” 


The ordinance contains no other restriction upon the issuance of 
such bonds. 


The statute providing for the funding of certain warrants and obli- 
gations, in pursuance of that ordinance, creates the board and desig- 
nates the powers that are conferred upon them. 


Section 1 of that act confers upon the board the power to fund all 
Auditor’s warrants which they shall find to be valid, and which are 
declared to be fundable by constitutional ordinance. 

It directs the board “to proceed, within sixty days from the promul- 
gation of the act and after thirty days public advertisement, to fund 
said Auditor’s warrants.” 

Neither the ordinance nor the statute has fixed any precise date at 
which the board shall cease funding warrants therein specified. The 
argument of the relator is that the respondents seek to have the court 
establish a period of prescription unknown to the law. The failure of 
the argument is in mistaking his recourse against the respondent board 
for an action. 

It is, at most, only an option given to the warrant holder, whereby 
he may obtain bonds of a certain description in exchange for Auditor’s 
warrants. If not in express terms, it was the implied intention of the 
framers of the ordinance that this option should be exercised by war- 
rant holders prior to the date therein fixed for the maturity of the 
bonds to be issued in exchange for them. 

The power conferred upon the board is, only in a restricted sense, a 
continuing one, and solely for the purpose of auditing and funding, 
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nune pro tunc, such warrants as shall have been presented to the board 
or its officers antecedent to the Ist of January, 1886. 

From the evidence it appears that, of the total amount of the rela- 
tors’ warrants, the sum of $394.80, were received by the Auditor on the 
17th of March, 1884, and the sum of $624.51 on November 20, 1885; 
hence he is entitled to have the board examine them, and if ascertained 
to be fundable, in conformity with the ordinance and the law, to have 
given him bonds in exchange therefor. 

It is theretore ordered, adjudged and decreed, that the judgment ap- 
pealed from be amended so as to make the writ of mandamus peremp- 
tory only in respect to relator’s warrants, aggregating $394.80, that 
were presented to the Auditor on the 17th of March, 1884, and those 
aggregating $624.51 that were presented on November 20, 1885; and 
that, when same are issued, said bonds shall bear the respective dates 
of their presentation, with maturity and interest according to law. 

It is further ordered, adjudged and decreed that, in all-other respects, 
said judgment is reversed. 








No. 9723. 


H. J. MuLLAN vs. His CREDITORS. 


Act 33 of 1870, fixing fees of appraisers in succession cases, does not apply to fees ot experts 
in insolvencies, which are to be allowed on the basis of quantum meruit. Where the 
allowance is fair and reasonable, it will not be increased. 

Tax bills in the usual forms are presumptive evidence of the assessment and of the claim. 


A taxpayer cannot complain of the disparity between the bills and the assessor's certificate, 
where the amount on which the tax is claimed is less than that mentioned in the cer- 
tificate. 

Payment by preference out of the proceeds of an insolvent’s movable property, of taxes on 
personal property, is 1ightfully ordered when the proceeds of such property does not 
include those of his real estate. 

Article 177 of the Constitution dispenses from the registration of liens on movable property . 
The payment of taxes on personal property is secured without registry. 

Prescription urged in argument will not be considered when not pleaded below or on 
appeal. 

Objections to the allowance of interest for years previous to the existence of the debt, have 
no force when the date fixed is a clerical error, which might have been corrected, if 
found in the original judgment, by simply calling the judge's attention to it. The 
judgment creditor cannot insist on an interest which he has not claimed. 

Attorneys’ fees, stipu'ated in a mortgage act in case of non-payment of the debt at matu- 
rity, are due when the mortgagee is bound to employ counsel to collect his claim, and 
such counsel represents him in the insolvency proceedings. 


PPEAL from the Civil District Court for the Parish of Orleans. 
‘Monroe, J. 
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W. S. Benedict and J. O. Nixon, Jr., for the Syndic. 


Nicholls & Carroll, W. H. Rogers, City Attorney, J. Ward Gurley, Jr., 
and Braughn, Buck, Dinkelspiel & Hart, for the Opponents. 

The opinion of the Court was delivered by 

Bermcpez,C. J. This is an appeal from a judgment amending the 
syndic’s account. 

The district court allowed the experts appointed to appraise the 
hardware to be inventoried, the sum of $300. While these claim that 
they ought to have been allowed double that amount, it is urged that 
they are not entitled to more than $4 per day, which would reduce the 
allowance by about one-third. 

In support of that position, reference is-made to the law of 1870, 
(Act No. 33, p. 66), relative to appraisers in succession matters. 

That law does not apply to insolvency proceedings. Had the legis- 
lature intended to extend its provisions to cases of insolvencies, it 
would have, and it has not, said so. 

The present case does not come within the provisions of that act, 
which is simply in pari materia. 

Besides, the appraisers, whose competency was of importance in such 
matter, putting an evaluation on hardware, had to be and were men of 
experience, specially qualified in the business, who, as a rule, are not 
to be renumerated at the same rate that ordinary appraisers usually are. 

. The services rendered may be deemed as those of experts and may 
be compensated on the basis of quantum meruit. 

We think the allowance made by the district judge as fair and rea- 
sonable and will not increase it. 7 

The opposition of the city of New Orleans for taxes was properly 
maintained. 

The syndic objects to their payment on several grounds, which relate 
to the form of the bills of taxes, to the mode of assessment, to the 
privilege allowed, to the prescription barring them. 

These grounds will be considered seriatim. 

1. The bills are in the usual form, purporting to be made from the 
assessment rolls. It has not been shown in what they are deficient. 

2. The bills are against H. J. Mullan. It was not necessary for the 
city to have proved that the personal property assessed existed and had 
been properly listed at the time. 

3. If there be a variance between the bills and the certificate of 
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the assessors, as no doubt there is, to the extent of $10,000, neither the 
party assessed nor his creditors can complain of it, for the reason that 
the difference exists against the city ; the bills being for that sum less 
than the amount at which the property appears to have been assessed- 

4. The court allowed the taxes, to be paid by preference, out of the 
funds in the syndie’s hands. Nothing shows that any part of the 
amount allowed is to be paid out of the proceeds of the real estate. 
The probability, if not the certainty, is that the taxes (if any were due) 
assessed on the real estate, were paid out of the proceeds of that prop- 
erty when title was made to the purchaser. 

5th. The Constitution, Art. 177, provides that privileges on movable 
property shall exist without registration, for the same, except in such 
cases as the Legislature may prescribe. 

We have been shown no legislation requiring registry to secure a 
lien for the payment of taxes on personal property, and we know of 
none. That lien therefore exists independent of any registration. 

If it be contended that such privilege exists without registry only 
during three years and that at the expiration of that term it dies away, 
the answer is that, if such be the case under Article 176 of the Consti- 
tution as to taxes on real estate, it is not so as to taxes on personal 
property, by reason of Article 177, which dispenses from all registra- 
tion as to heirs on that sort of property. 

6th. The prescription of three years levelled against the taxes of 
1882, in argument, does not appear to have been pleaded either below 
or here, and will not be considered on appeal. 

7th. It is true that the judgment appealed from does not restrict 
the payment of the taxes to the proceeds of the personal property listed; 
but when it is considered that the property assessed and on which the 
taxes claimed, viz: $2792.25, yielded $24,121.60, the objection must be 
viewed as hardly serious. 

8th. It indeed appears from the record that the judgment appealed 
from allows interest on the taxes of 1885 from 1880; but this must be 
a clerical error committed in transcribing the original judgment which 
could not have allowed interest from that year, for the taxes of 1885, 
when the opposition of the city only asks interest from 1885, and the 
city could claim no more. If the original judgment be erroneous in 
that regard, the district judge, on having his attention called, would 
assuredly have corrected the mistake. 

Ll. 

The claim of the mortgage creditor for attorneys’ fees incugred by 
him, after the maturity of the note and for services rendered to secure 
payment of his note, is well founded. 
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It was agreed by the act of mortgage that the mortgagor bound him- 
self and his assigns to pay the holder of the note all attorneys’ fees, as 
he may incur, in the event of the non-payment of the note at maturity. 

The evidence shows, that after the sale of the mortgaged real estate, 
the syndic ruled the mortgagee to show cause why the inscription of 
his act of mortgage should nvt be cancelled to give a title to the pur- 
chaser. , 

The mortgagee was thus constrained to employ counsel to represent 
him and see that, if the amount went to the syndic, it would be secure 
in his hands. This was not a mere formality. Responsibility rested 
on the counsel, for which the mortgagee, under the clause, is entitled 
to recover the compensation, as fixed in the contract. 

The record further shows that legal steps had to be, and were, taken 
by the counsel in the name of the mortgagee to exact payment of what 
remained due on the note. 

The attorney took a rule to coerce payment, which afterwards was 
dealt with as an opposition to the account. 

This Court has decided that attorneys’ fees in similar cases form part 
of the capital. So that, where the face amount of the note only is paid, 
it cannot be said that the claim is satisfied. The fees of the attorney 
remaining unpaid have to be satisfied out of the proceeds. 

Under the circumstances, the allowance was just and proper. 


Judgment affirmed, with costs. 








No. 9775. 
Succession oF M. H. APPLEGATE. 


The widow of a deceased party by second marriage will not be allowed to claim, as adminis- 
tratrix, either in her own right, or on behalf of creditors, money expended by the 
husband for the maintenance and education of his children by a first marriage, when it 
appears that he made no such charge when living, and had never intended to make it; 
that the first community was solvent, that he was solvent during the existence of the 
second community, and at the moment of his death, and that the creditors whose 
rights are championed by the administratrix, were not creditors of the first community, 
and only became creditors of the deceased in due course ef commercial dealings, imme 
diately preceding his death. Affirming decision in the succession of Boyer, 36 Ann. 506° 


PPEAL from the Civil District Court for the parish of Orleans. 
Monroe, J. 





Hornor & Lee, for the Administratrix, Appellant. 
Whité & Saunders, for the Opponents, Appellees. 





The opinion of the Court was delivered by 
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PocuE, J. The facts bearing on the only point of controversy in 
this appeal are as follows: 

The deceased had been twice married. At his death he left three 
minor children, issue of his first marriage, and the widow and a minor 
child of the second marriage. 

The children of the first marriage inherited a considerable estate 
from their mother, consisting of her separate property and of her 
share in the community, which was largely solvent. 

At the death of Applegate, his second wife, the widow, was appoint- 
ed and qualified administratrix of his succession. 

In theaccount of her administration, which she presented to the 
Court, she charged the three minor children, issue of the first mar- 
riage, with the cost of their maintenance and education, at the rate of 
$1000 per annum for seven years and a fraction, footing up the sum of 
$7833 33. The charge was opposed by the tutor of said minors, and 
wis disallowed by the district judge. Hence, her present appeal in- 
volves the legallity of the charge, which she proposes to make against 
the minors of the first marriage. It is in proof, and in fact, admitted, 
that M. H. Applegate did not at any time make such a charge against 
the revenues of his children, and that he had never thought or intend- 
ed to raise and educate them otherwise than at his own expense. 

It also appears that during each and ali of the seven years covered 
by the charge, as proposed by the administratrix, he was engaged in a 
prosperous business, from which he annually drew, for living and fam- 
ily expenses, an average of six thousand dollars ; that from the death 
of his first wife, up to and including the time of his own death, he 
was continuously solvent, and that he had ample means for the main- 
tenance and education of his said minor children, without requiring a 
dollar of their income derived from the succession of their mother, 
and from the first community. 

Under this showing, the controversy presented by this appeal is en- 
tirely covered by the principle announced, and by the rules of law 
adopted and enforced by this Court, in the case of the succession of 
Boyer, 36 Ann. 506, in which it was held: ‘* The widow in community 
has no claim for money expended for the deceased husband in the 
maintenance of his heir, child of a former marriage, either during the 
minority or majority of such heir, in the absence of all evidence of 
any intention on the part of the husband, while living, of making 
such charge, and the community is entirely solvent and possessed 
ample revenues during its existence.” 

26 
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Conceding that, uncer the effect of that decision, she is precluded 
from making the claim as widow in community, the administratrix 
argues that she herein represents the creditors of the community, 
which she holds out as insolvent. Hence, she urges that her charge is 
predicated on the facts and circumstances which characterized the 
case of Mercier vs. Canonge, 12 Robinson, 394. 

In order to claim shelter under the principles of that decision, the 
administratrix would be required to make proof of the following facts: 

That the community between Applegate, the deceased, and his first 
wife was insolvent; that he had no other property ; that the income of 
his minor children, out of their separate estate, was about suflicient to 
meet the cost of their maintenance and education, and that the cred- 
itors, whose rights she has undertaken to champion, were creditors at 
the date of the dissolution of the first community, or at least during 
the years for which she proposes to charge the minors for their main- 
tenance and education. 

These are substantially the facts and circumstances which make up 
the groundwork of the decision which she invokes in support of her 
contention, and in which the tutor was required to charge the expenses 
of his minor children to the revenues derived from their separate estate, 
in order to subject the revenues of the insolvent community to the 
action of its creditors. Only one of those features is disclosed by the 
record in this case, and that is an income out of the minors’ separate 
property about sufficient to maintain and educate them. In every 
other feature the two cases are essentially different. 

As we have already stated, the record in this case contains over- 
whelming evidence of the absolute solvency of the first community, 
and that none of the creditors of the second community were creditors 
of the first community which was dissolved by the death of the first 
wife in June, 1874. 

It appears from the account that the rights of the creditors whose 
claims may be in conflict with the alleged rights of the minors of the 
first marriage, are evidenced by accounts current in the course of trade 
with the deceased, immediately preceding his death, while he was 
actively carrying on his business of plumber and gas-fitter. 

And it also appears that at the very moment of his death, Applegate 
was thoroughly solvent and in excellent commercial condition, even in 
view of the allowance made by the district judge in favor of his said 
-minor children. 

The inventory of the second community shows assets amounting to 
$37,281.86, and debts, privileged and ordinary, in the sum of $20,- 
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250.32. Through the allowance made in favor of the minors the debts - 
are increased by $12,666.78, and otherwise reduced by $2000. 

It may be, as suggested by the administratrix, that on the final set- 
tlement of the succession and community, the amount of assets realized 
may not be exactly sufficient to extinguish the entire indebtedness of 
the commupity. But this result, which 1s not yet determined, because 
the assets have not as yet all been reduced to cash, will be solely 
attributable to the inevitable shrinkage in the value of a large stock 
of goods, when soid at auction, and the customary losses in the collec- 
tion of bills receivable due to a commercial house, whose going business 
is suddenly checked by the death of the head of the house. 

The test of the solvency of such a concern is to be found in its con- 
dition as shown by the inventory of the property made at or about the 
time that the house ends its career with the death of the owner. Thus 
tested, the community is shown to be solvent. 

Our study of the case has led us to the conclusion that it must be 
governed by the decision in the Succession of Boyer, 36 Ann. 506, and 
that the district judge has correctly decided the issue which has been 
submitted to our review. 


Judgment aftirmed. 


No. 9789. 
R. R. BARROW ET AL. VS. Mrs. M. WILSON ET AL. 


Emancipation by mariage does net terminate the suspension of prescription as to minors, 
which continues until the actual majority of such minor. Plea of prescription of ten 
vears overruled. 

As to the property purchased at tax sale, the prescription of three years is pleaded under 
section 5 of Act 105 of 1874, which declares: ‘‘Any action to invalidate the titles to any 
property purchased at tax sale under and by virtue of any law of this State, shall be 
prescribed by the lapse of three years from the date of such sale.” 

This statute has never been repealed. Being a statute of prescription it is legitimately 
retrospective, and operates on tax sales made prior to its passage. at least from the date 
of the law. 

Section 62 of Act 42 of 1861, under which this sale was made, providing for obtaining an 
Auditor's deed of sale, does not impair the effectiveness of the tax collector's deed as 
a title. 

The section 5 of the Act 105 of 1874 is distinctly a prescription of an action. 
purport to cure defects in titles; nor does it concern itself with lhe rights of parties. 
It simply says, whatever be the rights, they must be asserted within three years or else 


It does not 


the action is barred. 
‘The power of the legislature to pass such laws is undisputed and the courts are bound to 


enforce them. 
In this case, defendants have a title derived from a tax sale made under a law of the State, 


under which they have held open, public and notorious possession for thirteen years 
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and for more than three years since plaintiffs reached the age of majority, before this 
action to invalidate their title was instituted. 
The statute is a bar to the action. The question fully considered under numerous authorities : 
Lague vs. Boagai, 32 Ann. 912, distinguisted from the case at bar. Person vs. O'Neal, 32 
Ann. 237, overruled. 


PPEAL from the ‘Twenty-fourth District Court, parish of Plaque- 
a mines. Livaudais, J. 


E. Howard McCaleb for Plaintiffs and Appellants : 


Minority suspends prescription. R. C. C. 3522, 3544. 

Prescription is suspended against a minor emancipated by marriage until her majority. 

33 Ann, 356; Troplong Prescription, T. 2, No. 740; Marcadé Prescription, art. 2252; C 

N. Bousquet Dict. Pres. Tit. Mineur ; Laurent, p. 32, No, 46. But it commences to run 

against a minor emancipated by judgment of court under article 385, C. C. from the date 

of the decree. 36 Ann. 250. 

3. Even possessors in good faith are liable for fruits and revenues gathered and received 
since the time of the owner's claim for restitution. R.C. C. 3453, 503. 

4. The prescriptions in favor of tax titles established by Act No. 101 of 1873, and 105 of 

1874, cannot avail in this case because (1) the former applies ex vi termini to “sales made 

to satisfy judgments for taxes ; (2) these statutes have been repealed by subsequent 

laws before plaintiffs attained the age of majority; (Act 96, E. 8S. 1877 and Act 9, ES. 

1378); and (3) the property in dispute was not assessed in the name of the true owner. 

32 Ann. 912 

5. The prescription of three and tive years only cures informatities—and not radical defects 

and illegalities in the assessment and sale of property for taxes. 15 Ann. 15; 34 Ann. 

107; 32 Ann 228; 34 Ann. 407; 35 Ann. 954, 


o- 


Zacharie & Howard for Defendants and Appellees : 


The rules laid down in the Civil Code pertain to the legal relations of the people among 
themselves, and do not apply to the State in its sovereign capacity, especially in tax 
matters, unless the code so specially provides. Dropsie’s Mackeldy Dw. 1. § &; Justinian 
3, 64; Domat. tom. 1, chap. 11, §§ 41, 44; Demolombe tom. 1. p. 14; Mourlon tom. 1, p. 
7, § 10; Marcadé tom. 1, p. 24; Duranton tom. 1, p. 17. 

Under all systems of law prescription cannot be maintained against the sovereign unless it 
be established by statute. Prescription does not run against laws of public order. 
Bacon’s Abridg. L. 4, 201; Justinian, Ins. Lib. 2, tit. 6; Code tit. 38, § 7, 3; Pothier, 
part 3, § 685; Troplong Pres., chap. 1, Disp. Jen. § 132, 3; Laurent, tom. 32, p. 249; Do- 
mat, chap. 11, No. 40; Laurent, tom 1, p. 83, § 48 ; Boileaux, tom. 7, p. 743; Laurent, tom. 
32, p. 743; Moreau & Carelton’s Partidas, p. 373, tit. 29, law 6; White’s Recopilacion, 
vol. 1, pp. 348, 350. 

If this be correct, then none of the interruptions or suspensions of prescriptioh on account 
of minority or coverture established by the code are of force in suspending prescription 
running under a tax law. 

Under Act No. 42 of 1871. sec, 62, two years possession of real estate, under a tax deed 
vested title completely and fully, and under sec. 2, Act No. 101 of 1873, under such a 
deed, after two years the former owner is deemed to have acquiesced, and waived all in- 
formalities, in the tax sale, and the deed is made conclusive. 

But even if it is conceded, for the sake of argument here, that the rules of the Civil Code 
apply under ©. C.. art. 543, in case of public sales, and the prescription of tive years — 
runs on tax sales, and is not suspended by minority and coverture. 

All informalities and irregularities of tax sales arising subsequent to the decree (assess- 
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ment), are governed by the same rules, and the deeds are placed on the same footing as 
judicial sales, and are subject to the same rules as sheriff's deeds ‘‘in regard to the five 
years prescription.” 30 Ann. 1125; 25 Ann, 237; 29 Ann. 115; 35 Ann. 893; 31 Ann, 662; 
34 Ann. 205. 

The cases cited contra by our opponent, 10 Ann. 777, 12 Ann. 748, 14 Ann. 209, do not apply 
here, as they were simply actions of nullity, and the question of prescription was not 
involved. In 15 Ann. 15, cited vy him, there was a glaring error of assessment. So in 
33 Ann. 520; 34 Ann. 108; 33 Aun. 913; was a case “in which the gravest irregularities 
and absolute nullities have been propounded and were known to the party purchasing.” 
35 Ann. 952 and 34 Ann. 409, were cases of radically defective assessments. In 33 Ann. 
873; 23 Ann. 231; 28 Ann. 354; 24 Ann. 454, the question of prescription was not raised. 

The possessor in good faith, if evicted, is entitled to be reimbursed the amount expended 
for taxes. improvements, and interest thereon, and the fruits and revenues are his own 
until the date of tie institution of the suit for eviction. Hen. Dig. p. 1195; 14 Ann. © 
605; 10 R. 178; 34 Ann. 1163; 35 Ann. 1086; 13 Ann. 494; 2 R. 137; 2 Ann. 347; 26 Ann. 
588; 18 Ann. 407; 27 Ann. 398; 32 Ann. 927; 32 Ann. 1293; 34 Ann. 705. 

Especially where the land, as in the case at bar, was unimproved, open land, producing no 
rent, and to which the tax purchasers contributed its only rental value by their im- 
provements and disbursements. 34 Ann. 1163; 2 R. 137; 16 Ann. 4142 Ann, 347; 18 
Ann. 407. 


The opinion of the Court was delivered by 

FENNER, J. This case was before us in 1886, when we rendered the 
opinion and decree reported in 38 Ann. 213. 

We then remanded the case for further evidence on the question 
whether the prescription of ten years pleaded by defendant was de- 
feated by suspension resulting from the minority of plaintiffs. 

The record now returns to us with full proof that plaintiff, R. R. Bar- 
row, was fully emancipated in 1876 and became 21 years of age in 1879, 
and that Mrs. Slatter, the other plaintiff, only attained the age of ma- 
jority in 1875, though emancipated by marriage in 1871. 

This action was instituted in 1884. It follows that ten years had not 
elapsed from the majority of either plaintiff, unless the marriage of 
Mrs. Slatter terminated the suspension of prescription as to her. The 
question as to whether the emancipation of a minor by marriage ends 
the suspension of prescription resulting from minority, does not appear 
to have been directly decided by this Court. 

But the French authorities, under a like provision in the French 
Code, are quite unanimous in holding that prescription against a minor 


emancipated by marriage remains suspended until actual majority. 32 


Laurent, No. 46; 2 Troplong, Prés., No. 74; Mareadé, Prés., Art. 2252, 
C.N. 
In a recent case, discussing the nature and effect of emancipation by 
marriage, we said: “ Marriage did not relieve her from the disabilities 
which attach to minors, and did not vest her with the power and right 
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of atte and outeutes all acts as validly as if on had attained the 
age of twenty-one yeais. She could not mortgage or alienate real 
estate without the consent of a family meeting and the authority of 
the judge. Her powers are of administration only.” Succ. Mitchell, 
33 Ann. 356. 

These limitations on the effects of emancipation by marriage are the 
foundations of the French doctrine that it does not end the suspension 
of prescription. That doctrine seems to us to be sound and applicable 
under our law, and we therefore approve and adopt it. 


I. 
This terminates the controversy as to the tract of land held by de- 
fendants under the State patent, as to which there was no defense hav- 
ing the slightest merit, except the prescription of ten years, which is 


now overruled. 
Il. 


The other tract of land is held by defendants under a tax sale made 
to their author in 1871. Against the attack in this sale, defendants 
pleaded tle prescription of five and three years, both of which had 
fully run, after the majority of plaintiffs, before the suit was brought. 
Art. 3543 C. C., provides: ‘ All informalities connected with or grow- 
ing out of any public sale made by any person authorized to sell at 
publie auction, shall be prescribed against by those claiming under 
such sale, after the lapse of five years from the time of making it, 
whether against minors, married women or interdicted persons.” 

Section 5 of Act 105 of 1874 declares: ‘ Any action to invalidate 
the titles to auy property purchased at tax sale under and by virtue of 
any law of this State, shall be prescribed by the lapse of three years 
from the date of such sale.” 

We have thus placed the two provisions side by side, in order to 
exhibit the broader and more sweeping effect of the latter law. While 
the article of the Code covers informalities only, the act of 1874 creates 
a positive bar against ‘“‘ any action to invalidate” a tax title. 

Fearful that in the labyrinth of laws and decisions, on the subject 
of taxes and tax titles, there might be some law or decision repealing 
or modifying the effect of this statute, we took occasion to call the 
attention of the able and distinguished counsel engaged in this case to 
the subject, and to invite further argument thereon. 

The statute has never been repealed. The only subsequent enact- 
ments pointed to as having such effect are Sec. 57 of Act 96 of 1877 
and Sec. 6 of Act 9 of 1878; but, taken in connection with the limited 
repealing clauses in those acts, it is too clear to require further notice ; 
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that the sections quoted are not inconsistent with the statute, and, 
therefore, do not operate its repeal. 

It is claimed. however, that under Section 62 of Act 42 of 1871, 
under which this sale was made, the deed of sale from the tax collector 
could not operate as a basis of prescription, but was a mere inchoate 
title until perfected by a deed of sale issued by the Auditor of Public 
Accounts as therein provided. The mere reading of the section makes 
it obvious that the procuring of the Auditor’s deed is a matter purely 
optional with the purchaser, conferring, perhaps, some additional 
rights, but the omission of which, in no manner, invalidates the tax 
collector’s deed as a muniment of title. We, therefore, find that the 
statute continues in force. 

There is no question of the legislative power to pass such a statute, 
and, being a statute of prescription, it is legitimately retrospective 
and operates on the title of defendants, at least from the date of the 
law. DeArmas vs. DeArmas, 3 Ann. 526; 3 Municipality vs. Ursuline 
Nuns, 2 Ann. 611; Municipality vs. Wheeler, 10 Ann. 745. 

It now becomes our duty to ascertain the effect of such a statute 
upon the rights of parties under such sales. This is distinctly a stat- 
ute of prescription. It operates not upon the rights of the parties. 
It does not purport to validate a title which, otherwise, would be in- 
valid. It simply limits the time within which the owner of the origi- 
ual title shall be allowed to assert his rights against the purchaser at 
a tax sale. 

Mr. Blackwell well says: ‘* There must be a period fixed by positive 
law, within which a right shall be prosecuted in courts of justice. 
Public policy demands the enactment of such laws, and they are uni- 
versally sanctioned by the practice of nations and the consent of man- 
kind. Such laws have been emphatically and justly denominated 
statutes of repose. The best interests of society require that causes 
of action should not be deferred an unreasonable length of time. 
This remark is peculiarly applicable to land titles.” Blackwell Tax 
Titles, p. 643. 

Cooley says: ‘ The statutes limiting a short time within which the 
owner of the original title shall contest the tax claim are supposed to 
be enacted in pursuance of a sovereign authority vested in the Legis- 
lature to fix a reasonable time within which a party shall be allowed 
to assert his rights by suit, or be debarred. The policy of such laws 
is unquestionable, and the power to enact them is undisputed.” 
Cooley on Tax, p. 376. 

The Supreme Court of the United States has said: ‘“ Preseription is 
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a thing of policy, growing out of the experience of its necessity ; and 
the time after which suits or actions shall be barred, has been, from a 
remote antiquity, fixed by every nation, in virtue of that sovereignty 
by which it exercises its legislation over all persons and property 
within its jurisdiction.” McElmoyle vs. Cohen, 13 Peters, 312. 

A statute of the State of Arkansas provided that: ‘Ali actions 
against the purchaser, his heirs or assigns, for the recovery of lands 
sold by any collector of the revenue for the non-payment of taxes, 
shall be brought within five years after the date of such sale, and 
not after.” 

In passing on the effect of this statute, the Supreme Court of the 
United States said: ‘“‘In order to entitle the defendant to set up the 
bar of this statute, after five years’ adverse possession, he had only to 
show that he and those under whom he claimed, held under a deed 
from a collector of the revenue of lands sold for the non-payment of 
taxes. He was not bound to know that all the requisitions of the law 
had been complied with, in order to make the deed a valid and inde- 
feasible conveyance of the title. If the Court should require such 
proof, before a defendant could have the benefit of this law, it would 
require him to show that-he had no need of the protection of the stat- 
ute, before he could be entitled to it. Such a construction would an- 
nul the act altogether, which was evidently intended to save the de- 
fendant from the difficulty, after such a length of time, of showing the 
validity of his tax title.” Pillow vs. Roberts, 13 How. 472. 

A Wisconsin statute provided that any suit or proceeding for the 
recovery of land sold for taxes, except in cases where the taxes have 
been paid or the lands redeemed, as provided by law, shall be com- 
menced within three years from the time of recording the tax deed of 
sale, and not thereafter. Under this statute, the Supreme Court of 
that State held that if the tax purchaser’s possession had been actual 
and open, the statute would protect him, even if his tax deed was void 
upon its face.” Lindsay vs. Fay, 25 Wis., 460. 

A Pennsylvania statute provided that no action for the recovery of 
lands sold under the act should lie unless brought within five years 
after the sale. The Supreme Court of the State refused to apply the 
statute literally, and held that it began to run, not from the sale, but 
from the time of possession under it, for the reasoa that the owner was 
not allowed to bring ejectment against one not in possession. Buta 
subsequent statute having been passed, authorizing ejectment in such 
case, it was held that the limitation was perfect after the lapse of tive 
years from the delivery of the deed to the purchaser.” Stewart vs. 
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Trever, 56 Penn. St. 385; Rogers vs. Johnston, 67 id. 48; Johnston vs. 
Jackson, 70 id. 164. 

Now, in the case before us, the defendants have held since 1871, 
under tax title, perfectly valid on its face, reciting that the tax collec- 
tor, in making it, acted “‘ by virtue of the authority vested in him by 
Act 42 of 1871, after having fulfilled and complied with all the pre- 
vious legal requisites.” The land, when sold, was unimproved ; and 
the purchasers have not only had possession of it, but have cleared 
and cultivated and converted it into a plantation. And now, thirteen 
years after the sale, and more than three years after the plaintiffs had 
been freed from all the disabilities of minority, the latter brings this 
aetion to invalidate their title. The defendants simply say: ‘‘ We 
hold a title to this property, purchased at a tax sale under a law of 
the State, and, in the language of the statute, your “action to invali- 
date ” it is ‘prescribed by the lapse of three years from the date of 
such sale.” The statute does not concern itself with the strength of 
one title or the weakness of the other. The plaintiffs had a right 
which could only be enforced by an action. The law maker had the 
power to fix a reasonable time within which such action should be 
brought, under penalty of its being thereafter barred by prescription. 
That power has been exercised, and when the time fixed has expired 
the courts are bound to enforce the limitation, and to deny the action. 

Under the authorities which we have quoted, the foregoing conclu- 
sion seems sufticiently clear. 

In the case of Lague vs. Boagni, 32 Ann. 912, we refused to apply 
this prescription to the particular case therein mentioned, which was 
one where the property of Lague had been assessed in the name 
of Nunez, where Lague’s title was spread on the public records of 
the parish, and where the purchasers were shown to have known of 
these defects. No such radical defect exist in the assessment in the 
instant ease. The property nad belonged to H. L. Hunley, a non- 
resident of the parish, and the parish records exhibited no translation 
of his title. The assessment was made in the name of H. L. Handley, 
which variance is cured by the principle of idem sonans, as being a 
mistake not liable to mislead. Burroughs Tax. p. 203 ; 37 N. H, 307; 
39 Barb. 479; 40 N. J. Law 269; Desty on Tax. 613. 

Moreover, it does not appear, in the case of Lague vs. Boagni, that 
the purchaser had actual and open possession for the requisite period. 
When such possession is shown, it puts the original owner under no- 
tice of the necessity of bringing his action, and if he fail to bring it 
within the time prescribed, the bar of the statue applies. 
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We are also referred to the case of Person vs. O'Neal, 32 Ann. 237, 
where the Court said, in commenting on this statute: ‘* Whatever 
defects in a tax-sale may be cured by the lapse of three years, the 
want of personal notice to the owner, or his agent or curator, cannot 
be, because such notice is a condition precedent to the seizure, with- 
out which there could be no sale.” We are compelled to overrule this 
decision. 

It is in direct conflict with a former decision, which held that even 
under Art. 3543 C. C., want of such notice was a relative nullity cured 
hy the lapse of five years. Allen vs. Couret, 24 Ann. 24; Mulholland 
vs. Scott, 33 Ann. 1045. 

It is a mistake to treat this statute as one intended to cwre defects in 
tax titles. It is a statute of prescription, barring an action, regardless 
of the merits or demerits of either title. 

We are sensible that this Court has hitherto exhibited hesitation in 
applying these statutes of prescription in favor of tax titles according 
to the trenchant principles by which they should be governed; but 1t 
is time that such hesitation should cease, and that the clearly expressed 
legislative will, in the exercise of undoubted legislative power, should 
be firmly enforced by the courts. 

We are, therefore, bound to hold that, as applied to the facts of this 
case, the prescription of three years bars the plaintiffs’ action for the 
land covered by the tax title. 

Ill. 


It only remains to adjust the claims of the parties for rents and im- 
provements in reference to the tracts of land held by defendants, Geo. 
T. Wilson and Mrs. Margaret Wilson, and which are awarded to the 
plaintiff. 

The former opinion of this Court (38 Ann. 213) held that these de- 
fendants were possessors in good faith. Hence it follows: Ist, that 
they are not responsible for the revenues except from the date of the 
institution of the suit; and 2d, that they are entitled to recover the 
amount expended for their improvements, or a sum equal to the en- 
hanced value of the soil resulting therefrom. C. C. art. 508. 


These defendants have called their author, Johu Burton, in warranty, 
and have prayed for judgment condemning him as warrantor with a 
reservation of their right to claim from him the purchase price with 
damages in a separate action. 

Burton has appeared and admitted his obligations as warrantor, and, 
in case of judgment evicting his vendees, has asked judgment against 
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plaintiffs for the value of improvements put on the land by him or for 
the enhanced value of the soil. 

These questions have never been passed on by the lower court, and 
we do not find the evidence in such shape as to enable us satisfactorily 
to dispose of them. We shall, therefore. remand the case as to these 
questions. 

It is, therefore, ordered, adjudged and decreed that there be judg- 
ment in favor of defendants, Mrs. Leonard Edgecombe and Diedrich 
Wischhusen, maintaining their plea of prescription and rejecting plain- 
tiffs’ demand as against them with costs in both courts. 

That there be judgment in favor of plaintiffs and against the de- 
fendants, George T. Wilson and Mrs. Margaret Wilson, declaring the 
said plaintiffs to be the true and lawful owners of the property referred 
to in the petition and more fully described in the separate answers of 
said defendants and condemning said defendants, respectively, to de- 
liver up the lands so held by them into the possession of said plain- 
tiffs; that the right of plaintiffs to recover the revenues of said prop- 
erties from the date of institution of this suit be recognized, with the 
correllative right of said defendants to recover from plaintiffs the 
amount expended by them in improvements as the enhanced value of 
the soil resulting therefrom; that there be judgment in favor of de- 
fendants and against John Burton, recognizing his liability to them as 
warrantor of their respective titles, and reserving their right to sue 
him in a separate action for reimbursement of the price and for dam- 
ages; that his right to recover from plaintiffs the amount expended by 
him or his author for improvements or the enhanced value of the soil 
resulting therefrom be recognized; that the case be remanded to the 
lower court for further proceedings in order to settle the amounts due 
on account of rents and improvements between the respective parties ; 
and that the execution of the decree placing plaintiffs in possession 
of the land in controversy be stayed until after final judgment settling 
the said questions of rents and improvements ; that defendants, George 
T. Wilson and Mrs. Margaret Wilson, pay half the costs of the lower 
court and of this appeal, and that the other half be paid by plaintiffs. 





No. 9602. 
Louris BARTOLI vs. VIRGINIE HUGUENARD, HIS WIFE. 

The statement. contained in the order of appeal, that there is not sufficient time to prepare 
the record by the next regular return day for appeals from the court a qua, even if sug- 
gested by appellant's counsel. must be held as adopted by, and as emanating from. the 
trial judge. 
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Hence, the Court will not consider ex parte certificates, or affidavits, or other evidence out- 
side of the record, touching the alleged error of such a statement. 

Under Section 4 of Act 45 of 1870, Extra Session, the trial judge has the legal discretion to 
fix a different return day if time is required to prepare the record for appeal, and the 
Supreme Court will not presume that he has abused of the discretion vested in him by 
law. 

There can be no reckoning between the spouses inter sese as to the quantum of labor 
bestowed, or capital by either withdrawn, during the existence of the community. 

The distinct interest of the wife attaches at the dissolution ‘of the marriage; but neithor 
sponse can sue for half the price of any specific thing acquired during the marriage. 
when the liquidation of the community does not show any gains to be divided. 

The value of improvements and ameliorations made, upon separate property of either 
spouse, during the marriage, is at the expense of the community, only when it is not due 
to the ordinary course of things. to the rise in the value of property, or the chances of 
trade. 

PPEAL from the Twenty-fourth District Court, Parish of Plaque- 


mines. Livaudais, J. 


F. 0. Zacharie and F. Michinard for Plaiutiff and Appellant: 


1. Revenues of paraphernal property of either spouse, during marriage, form part of the 
community, when the husband has had the administration of the same. R. C. C. 2386, 
2402, 2406; 16 L.1; 17 L. 296; 19 L. 574; 3 Ann. 611; 4 Ann. 248; 6 Ann. 634. 

2. The wife and her heirs and assigns have the privilege of exonerating themselves from 
the debts contracted during the marriage. by renouncing the partnership or community 
of gains. R.C. C. 2410. 

3. The wife who renounces loses every sort of right to the effects ef the partnership or 
community of gains. R. C. C. 2411. 

4. The wife separated from bed and board, who has not, within the delays above fixed to 
begin from the separation finally pronounced, accepted the community, is supposed to 
have renounced the same; unless, being still within the term. she has obtained a pro- 
longation from the judge, after the husband was heard. or after he was duly summoned. 
R. C. C. 2420. 

5 She ought also to make her renunciation within the same delays which are allowed the 
beneficiary heirs within which to explain his intentions. R. C. C. 2414; 12 Ann, 76; 15 
Ann. 416. 

6. Under R. C. C. art. 1032, the duty is imposed upon the beneticiary heir of having an 
inventory of the succession made. Under Art. 1050, R. C. C., he is given thirty days 
within which to deliberate whether he will accept or reject the succession. 12 Ann, 76; 
15 Ann, 416. 


E. Howard McCaleb for Defendant and Appellee : 


1. Where the witness is neither dead nor absent, but shown to be present in the parish at 
the time of the trial, and his attendance couid have been compelled by an attachment, 
testimony taken in a former suit between the same parties is net admissible, if objected 
to. 6 N.S. 351; 5 L. 364. 

2. The renunciation of the community is presumed from the mere silence of the wife sep- 
arated by judgment a mensa et thoro during the time prescribed by law. 11 Ann. 70; 12 
Ann. 76; 15 Ann. 416. 

3. ‘The separate property of the wife, not shown to have been increased or improved during 
the marriage, by the common labor and expense, cannot be held liable to the husband 
especially where the increase, if any. is attributable to the ordinary coursé of things. 


R.C. C. 2408. 
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4. One-half of the enhanced value of the wife’s separate property, at the dissolution of the 
marriage, caused by improvements made thereon by the community, must be accounted 
for by her on final settlement. 4 R. 278; 6 R. 508; 10 R. 373. The compensation due the 
community is regulated by the value of the improvements at the time of the dissolution 
of the marriage. 8 R. 182; 12 R. 389, 390; 2 Ann. 30. Here no improvements were made 
on the wife’s property during marriage, consequently she owed nothing at its dissolu- 
tion. 

5. The increase in the annual sales of the orange crops, due to the fertility of the soil and 
not proven to have been the result of the common labor of the spouses, creates no liabil- 
ity on the part of the wife or her separate estate. 10 Ann. 258. 

6. There is a striking analogy recognized by law between the relations of the usufructuary 
and the owner and the community to the wife as regards her paraphernal property. 6 
Ann. 636; 10 R. 4t 

+. The community cannot recover for ordinary repairs made, nor for taxes paid upon the 
wife’s property. For such expenditures the usufructuary, and not the owner, is liable. 
R. C, C. 571-578. The wife cannot be held for the fruits of her paraphernal property 
administered by her husband and consumed during the existence of the community. 


On Motion to DiIsMiss 

The opinion of the Court was delivered by 

PocuE, J. The ground of the motion is error in the return day, 
imputable to appellant. 

The order of appeal bears date October 16, 1885, and the appeal is 
made returnable on the first Monday of December following; to the 
order is added the statement, ‘“‘there not being time to prepare the 
transcript for the next ensuing term.” 

It is contended,’and it is not denied, that the return day was sug- 
gested by appellant’s counsel. The question is therefore the alleged 
error of the return day. 

The law of the case is Act No. 45 of the Legislature, approved March 
16, 1870. 

Under its first section, appeals from the parish of Plaquemines are 
returnable to this Court at New Orleans on the first and third Mondays 
of each month of the session here. 

This appeal should therefore have been made returnable on the first 
Monday of November, 1885, unless the judge had the legal discretion 
or authority to select a different day. 

Section 47 of the act provides in substance: That in all cases of ap- 
peal, the judge of the court from which it is taken shall make the 
appeal returnable to the Supreme Court at the next return day for 
appeals from the parish, if there shall be time enough after granting it 
to give the notice required by law and to prepare the record; if not, 
then he shall fix the return day for some day within the next term after 
the appeal is granted. 

In this case the order contains the information that the record could 
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not be prepared in time for the ensuing term. But appellee contends 
that the statement is erroneous, and in supy ort of the contention her 
counsel presents two certificates to which he directs our attention. 

In granting the order as framed by appellant’s counsel, the judge 
must in law be held to have adopted the statement for the necessity of 
a change of the regular return day, as well as his suggestion of the 
return day itself. Hence, this Court is authorized to conclude and it 
must therefore hold, that in the opinion of the judge a quo there was 
not sufficient time to prepare the record by the next regular return 
day. 

That statement is part of the record, the size of the transcript cor-- 
roborates its truth, and we find nothing in the record to contradict it. 

We cannot and we shall certainly not go out of the record for evi- 
dence to contradict that which appears in the record. Hence, we must 
decline to consider either the certificates annexed by appellee or the 
counter affidavit filed by appellant’s counsel. Wooten vs. LeBlane, 32 
Ann. 695. 

We cannot presume that the judge in allowing the statement to 
be of record, that more time was necessary to prepare the transcript, 
meant to say otherwise, or erred in the statement which, under the 
effect of his ruling, became his own. 

It is not even intimated that any attempt was.made to deceive him, 
or to obtain any undue advantage over the appellee. The appeal 
taken is devolutive, and it could have been brought up by petition at 
any time within the year. 

We have considered the cases relied on by appellee; they are not 
applicable to the restricted issue involved in this motion. 

In those cases the motion hinged upon a motion day absolutely erro- 
neous under the law, in which the judge transgressed the law at the 
suggestion of appellant, whereas in the instant case the inquiry is di- 


rected to the exercise of legal discretion by the judge of the court 


whence the appeal was taken, Wooten vs. LeBlanc, 32 Ann. 692; 


State ex rel. Lee vs. Jumel, 35 Ann. 980. 

In the present order the judge bas acted within the bounds of the 
legal discretion vested in him, and the appeal must be sustained. 

The motion to dismiss this appeal is therefore overruled, with costs. 





ON THE MERITs. 
Watkins, J. At the suit of the defendant a judgment was ren- 
dered, decreeing a separation from bed and board, and a separation of 
property, and dissolution of the community theretofore existing be- 


tween herself and plaintiff. 
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The plaintiff brings this suit for a settlement of the community 
between himself and wife, “from the date of their marriage, on the 
3d of February, 1873, to the date of the judgment, April 25, 1885.” 

He alleges that defendant has tacitly renounced all her rights in the 
community having failed to signify her acceptance of it within the 
time prescribed by law, and hence he is owner of the entire commu- 
nity property in his own individual right. 

He claims that the revenues and crops of defendant’s paraphernal 
property, during the existence of the conmunity, amounted to $17,100 ; 
and that he advanced about $1000 for the benefit of defendant's sepa- 
rate property. 

He claims further that the community owns a stock of goods, kept 
in a store on defendant’s property, worth $600, with some outstand- 
ings, of smal) value. 

He claims further that he ‘‘has placed repairs on said store to the 
amount of $80, out of his separate means; and upon the defendant’s 
separate property, through his own labor, material, bills paid, improve- 
ments in the way of ditches, fences, cultivation and other works, and re- 
pairs, to the amount of $7000. 

He prays judgment against defendant for the $18,330, and that he 
be decreed the owner of all the community property. 

There was judgment for the defendant in the court below, and 
plaintiff has appealed. 


The salient facts are these : 

When defendant married the plaintiff she was Widow Virginia 
Rogas, and as such, the owner, in her own right, of one-half of the 
community theretofore existing between herself and Felix Rogas; and 
the half inherited by the children of the marriage was adjudicated to 
her, upon an order of court, on July 30, 1874, thereby investing her 
with full and complete title. 

The property consisted of two pieces of improved real estate, situ- 
ated in parish of Plaquemines, valued at $10,000, and movable effects 
valued at $4,725 82. There were, also, two pieces of property in New 
Orleans valued at $12,500. 

The value of the entire amount of her separate estate aggregated 
$27,275 82. 

Atthe time of the marriage, the plaintiff was possessed of no means 
or property of any kind. F 

The defendant was the mother of four children by her former mar- 
riage, two of. them minors. 
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After the marriage with plaintiff, she settled with her children by 
making sales of her separate estate. 

The whole of the defendant’s separate property passed under her 
husband’s administration, and the fruits and revenues thereof fell into 
the new community. 

Defendant does not deny that she has renounced and abandoned the 
community; and avers that she owes the plaintiff nothing; and that 
her separate property has been in no way benefited, or improved by 
the community, or its value enhanced, 

At the dissolution of the community, by the judgment, there was 
no community property on hand, except the claims enumerated against 
defendant, as assets. 

A quantity of testimony was introduced in the court below, for the 
purpose of proving that the plaintiff was a sober, industrious, hard- 
working man; and that the value of the orange crops produced an- 
nually, on defendant’s separate property, had greatly increased, under 
his management, and were sold for more money than theretofore. 

But the fruits of the paraphernal property were not in esse at the 
dissolution of the community. They had been used and consumed dur- 
ing the husband’s administration, and, presumably, for the account of 
the community. They were absolutely at the plaintiff’s disposal. R. 
C. C, 2404. 

II. 

The matrimonial community is not a partnership. R. C. C. 2807; 
32 Ann. 792, Succession of Cason. 

Therefore, there can be had no reckoning, as between the members, 
inter sese, as to the quantum of labor bestowed, or capital, by either 
withdrawn. The legal import of the words “community property ” is 
a community of property. 

R. C. C. 3401 declares that the community consists of “‘ the profits of 
all the effects of which the husband has the administration, and en- 
joyment, either of right or in fact, of the produce of their reciprocal 
labor and industry of both husband and wife, ete.” 

In the same manner, the debts contracted during the marriage enter 
into the community, and must be acquitted out of the common prop- 
erty. R. C. C. 2403. 

At the dissolution of the community, “all effects which both husband 
and wife reciprocally possess, are presumed common effects, or gains,” 
until the contrary is shown. R. C. C. 2405. 

It is provided by R. C. C. 2406, that ‘the effects which compose the 
* ° community of gains, are divided into two equal portions be- 
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tween the husband and wife, or between the heirs, at the dissolution of 
the marriage; and it is the same with respect to the profits arising 
from the effects which both husband and wife brought reciprocally in 
marriage, and which have been administered by the husband, or by 
the husband and wife conjointly, although what has thus been brought in 
marriage, by either the husband or wife, be more considerable than what 
has been brought by the other, or even although one of the two did not 
bring anything at all. 

When the effects of the community are partitioned, the husband 
and wife are equally liable for the debts contracted during the mar- 
riage. R.C. C. 2409. 

But the wife may exonerate herself from them by renouncing the 
community. R. C. C, 2410. 

She thereby loses all right to the community assets; but she may 
retake her paraphernal property. R. C. C. 2411. 

The wife, separated from bed and board, who has not evinced her 
intention to accept the community, within the time allowed to bene- 
ticiary heirs for deliberating, is presumed to have renounced it. R. C. 
C. 2414, 2420; 12 Ann. 76. 

** The distinct interests of the parties attach at the dissolution of the 
marriage, subject to the right of the wife, or her heirs to renounce, 
and be exonerated from community debts.” 9 La. 583, German vs. 
Gay; 40.58. 652, Gale vs. Davis. 

“Although the distinct interests of the wife or her representatives 
attach at the dissolution of the marriage, subject to the right to re- 
nounce, they can claim nothing until the debts be paid. They cannot 
sue for half the price of any specific property acquired during the mar- 
riage, where the liquidation of the community does not show any gains to 
be divided.” 1 R. 378; 7 R. 378; 2 Ann. 30. 

“In settling a gommunity between a surviving partner and the 
heirs of the deceased, particular reference must be had to its affairs at 
the dissolution.” 16 La. 40, Thibodeaux vs. Thibodeaux. 

‘* The property, found at the dissolution of the marriage, constitutes 
the body of acquets and gains.” 

Reduced to this last analysis, this suit is for the recovery from the 
wife of one half of the alleged profits of her separate property, while 
under the administration of the plaintiff, and which he had the right to 
use at pleasure, and his alienation and enjoyment thereof could not 
have been prevented by the wife; and the whole of which have been 
consumed by the community, and not one lithe of which is now in exiat- 


ence, 


27 
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The effect of his recovery would be to entitle him to take from the 
wife’s separate property enough to reimburse him, and thus confiscate 
her estate. 

If such an interpretation be placed upon the provisions of the Code 
in relation to the community of acquets and gains, the paraphernal 
property of the wife would be completely at the mercy of the husband. 
By his administration its fruits and revenues become subjected to his 
absolute control; and the wife is powerless to restrain either his use or 
abuse of them. 

But when used and consumed —according to plaintiff's theory—he is 
entitled to cast up all accounts, for the value of his labor, material em- 
ployed, bills paid, cost of cultivation of crops and the value of crops 
produced and sold during the community, and charge up to the wife's 
debit one half and collect it out of her separate estate. 

In our view of the law, it is subject to no such construction. 

The partition and settlement of the community must be predicated 
upon the condition of things at the date of its dissolution. Whatever 


property there is remaining at that date, is subject to the payment of 
community debts and the residue may be divided between the spouses. 
If the debts exceed the value of the property, or there be a likelihood 
of it, the wife may relieve herself from responsibility by making a 
renunciation. But, in no event, can any part of the expenses or expen- 
ditures of the community be charged against the wife’s separate prop- 
erty. 

To permit this to be done would be to violate a prohibitory law. 

“The wife, whether separate in property by control or judgment, or 
not separated, cannot bind herself for her husband, or conjointly with 
him, for debts contracted by him before or during the marriage.” R. 
C. C. 2398. 

The law could contradict itself by denying the wife the power to 
bind herself for debts contracted by the husband, and yet authorize 
the husband to use and consume the property of the community and 


. charge her separate property, without her consent, for its value. 


This view of the law dispeuses us from the necessity of passing upon 
plaintiff’s bill of exceptions, reserved to the rejection by the court of 
the evidence of his witness, Antonio Piaggini, which had been taken 
on a former trial and which comes up with the record annexed to the 


bill. It would be of no avail. 
ITI. 


With respect to the plaintiff’s claim for improvements placed, during 


the existence of the community, upon the wife’s. separate property, 


























NEW ORLEANS, APRIL, 1887. 419 





State vs. Duffy. 





whereby its value became enhanced; and for debts of the wife paid by 
the community, the proof is desultory and unsatisfactory. 

The Code provides that when the separate property of either spouse 
has been increased or improved during the marriage, the other shall be 
entitled to one half the value of the increase, “ but there shall be no 
reward due if it be proved that the increase is due only to the ordinary 
course of things, to the rise in the value of property, or the chances of 
trade.” R. C.C. 2408. 2 Ann. 30, Depas vs. Ruz; 6 R.514; 4 R. R. 236; 
33 Ann. 540, Succession of Roth; 38 Ann. 700, Succession of Foreman; 
38 Ann. 728, Succession of Beaux. 

The evidence fails to establish plaintiff’s demands. 


Judgment affirmed. 


No. 9851. 
THe State ov Loutstana vs. Joun E. Durry. 

Continuance on the ground of absence of witnesses, who are out of the State and beyond 
the process of the Court, will only be enforced in strong and clear cases ir which three 
elements must concur: (1) Materiality and admissibility of the evidence: (2) due 
diligence ; (3) affirmative showing that the absent witnesses can and will be produced 
at the future term. 

The judge a quo, having exhibited strong reasons, showing that these requirements have 
not been complied with, and having concluded that the application was made for delay. 
his raling will not be interfered with. 

The proces verbal of the coroner’s inquest is admissible for the restricted purpose of showing 
the fact and cause of death. 

The Constitution authorizing the appointment of an assistaut coroner. his authority to hold 
inquests is recognized, the holding of such inquests being the main and nearly sole 
purpose for which the office of coroner exists 

Where the proces verbal is signed by the assistant coroner, it will be presumed that he was 
the officer who held the inquest, although there had been a failure to correct the formal 
recital that the inquest was held before the coroner. 

It appearing that no hurt to jastice resuited to the prisoner, technicalities will not be 
strained te avoid a trial and sentence. 


PPEAL from the Criminal District Court for the parish of Orleans. 
Baker, J. 


M. J. Cunningham, Attorney General, and Jionel Adams, District 
_ Attorney, for the State, Appellee. 

Walter H. Rogers for Defendant and Appellant. 

The opinion of the Court was delivered by 

FENNER, J. The record presents three bills of exceptions which we 
will consider in the following order : 
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1st. <A bill was taken to the refisal of a motion for continuance, 
based on the absence of material witnesses and supported by affidavits. 

These affidavits contain all proper allegations as to diligence and 
good faith on the part of accused; but they disclose that the witnesses 
required are absent in the State of Mississippi, and out of the process 
of the Court. It further appears from the statements of the judge 
that, at a former trial of the case, the same witnesses had been 
summoned, and that it then appeared that all of them, except one, 
were returned by the sheriff as not found, or out of the city, and that 
the one, who then appeared in answer to the summons, was not, at 
that trial, put on the stand. No showing is made in the aftidavits of 
any reasonable certainty that, if the case were continued, the attend- 
ance of the witnesses could and would be procured. The only 
statement on the subject is the following: “that the witnesses are 
laboring men, and your deponent is informed that they have procured 
work across the lake, in the State of Mississippi, which will occupy 
them some time, but not more than a month; that they are residents 
of this city, which is their home, and won't return before the next 
term of court,” coupled with the additional statement that “the 
presence of said witnesses can be had at the next term of court.” It, 
moreover, appears on the face of the aftidavits that the defendant had 
long been aware of the transient character of these witnesses and of 
their liability to be absent, for he wrote to the District Attorney more 
than a month before requesting a trial on the ground that “his 
witnesses were laboring men, and were liable to take work whenever 
offered ;” yet he took no steps to secure their attendance, or to guard 
against their probable absence. R.3S., 1014. Moreover, the affidavits 
make no showing than the evidence expected would have been 
admissible. Four of the witnesses were expected to prove previous 
threats of the deceased against the life of the accused; and the fifth 
was expected to prove not only the making of such threats, but that 
he communicated them to the accused. 

Another element is essential to make such evidence admissible, viz: 
proof of an overt attack or hostile demonstration by accused against 
the deceased. 33 Ann. 1087; 34 Ann. 1078; 37 Ann. 4438, 491, 644, 
782, 896. 

The aftidavits make no suggestion of the intention or ability to 
tender such proof. The judge states that the evidence taken on the 
former trial satisfied him that no such proof could be made; and it 
further appears, from the judge’s statement in refusing the motion for 


a new trial on the same ground, that no such foundation was laid for 
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the admissibility of the evidence, even had the witnesses been 
present. 

The authorities positively, and with great reason, discountenance 
continuances on the ground of absence of witnesses who are not 
within the process of the court. As said in one case: “If trials for 
capital offenses could be postponed on affidavits of this sort very few 
cases would ever be tried at all, and none at the first court after the 
arrest of the offender, unless he were willing. * * No compulsory 
process can issue to obtain their testimony. The presumption is that 
they would not attend at another court, or they would have attended 
at the trial when the life of the defendant was in jeopardy.” State 
vs. Files, 3 Brev. 8. C. 304. 

The rule is that three things must coneur to support such a 
continuance: ‘ (1) That the witness is really material (including, of 
course, admissibility of his expected evidence), and appears to the 
court so to be; (2) that the defendant has been guilty of no neglect ; 
(3) that the witness can be had at the time to which the trial is 
deferred.” King vs. D’Eon, 1 Wm. Bl. 510; Mull’s case, 8 Gratt. 695; 
3 Whart. Cr. L. § 3022, et seg.; 1 Bishop Cr. Proe. $951 (a) ; Wharton’s 
Cr, P. & P. 589. 

The judge a quo concluded that none of these requisites sufficiently 
appeared in the affidavits and facts of this case and expresses his con- 
viction that the application was made for delay. 

We fail to discover any such manifest error or injustice as would 
alone authorize us to interfere with the discretion of a trial judge ina 
question of continuance. 36 Ann. 86, 853; 37 Ann. 129, 787. 

2d. A bill was reserved to the overruling of the objections of de- 
fendant to the admissibility of the proces-verbal of the coroner's in- 
quest to prove the fact and cause of the death of deceased. The ob- 
jections are of two classes, viz: First, general, to the admissibility of 
the coroner’s inquest at all, under any circumstances or for any pur- 
pose ; second, special, to the admissibility of this particular proces- 
verbal on the grounds of its irregularity and defectiveness. 

So far as the general objections are concerned, we consider them pre- 
cluded by the jurisprudence of the State. 

In Parker’s case, the same general objections were considered, and 
it very deliberately ruled that the proces-verbal of the coroner’s inquest 
was admissible for the restricted purpose of establishing the fact and 
cause of the death. 

It was then contended that the existence of a special statute author- 
izing the introduction of the inquest as evidence before the grand jury, 
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impliedly excluded it as evidence before the petit jury ; but the court 
said: “The direction of the statute. that the coroner’s inquest is to be 
used as evidence before the grand jury, is not an exclusion of its use 
before the petit jury.” 

The special statute above referred to has not been included in the 
revised statutes and is claimed to have been repealed under the gen- 
eral repealing clause; and it is now contended that the fact of such 
repeal prevents the admission of the inquest before the petit jury. 
There is less force in the latter than in the earlier position. The de- 
cision in Parker’s case rests on reason and authority, independent of 
statute. It has been since followed and we adhere toit. State vs. 
Parker, 7 Ann., 84; State vs. Melville, 10 Ann., 457; State vs. Roland, 
38 Ann., 19. 

The special objection urged to this particular proces-verbal is that, 
while reciting in its body that the inquest was held “Before me, Dr. J. 
J. Finney, corone: for the parish of Orleans,” and purporting to be 
signed “by said coroner and jurors,” the same is not signed Dr. Fin- 
ney, but by “Stanhope Jones, M. D., assistant coroner.” The Art. 147 
of the Constitution authorizes the coroner of this parish to appoint an 
assistant at a salary not exceeding $3000. Such a provision would 
seem to be self-operative. As, under the provisions of law requlating 
the office of coroner (R. 8. Sec. 649, et seg) there seem to be no sub- 
stantial duties except those connected with the holding of inquests, it 
might be inferred that the object in having an assistant was to hold 
inquests when the coroner himself was otherwise engaged. Moreover, 
independent of this provision, the Sec. 667 of the R. S. authorized the 
coroner to appoint a deputy to perform his duties ‘in case of sickness 
or necessary absence.” Fau!kner’s case settles the principle that 
where the appointment of an assistant or deputy is authorized by law 
and is made, it will be presumed that the conditions existed under 
which the law authorized the appointment. State vs. Faulkner, 32 
Ann. 725. 

We are authorized to assume that Dr. Jones was regularly appointed 
and acted within the limits of his authority. 

Weare not disposed to attach importance to the recitals in the act 
as showing that the assistant coroner, who certified the proces-verbal, 
did not hold the inquest. 

It is a suggestion too powerful to be resisted, that the discrepancy is 
the result of a mere clerical omission to alter a recital in a printed 
form of proces-verbal, and it is nowhere asserted as a fact that Dr. 
Jones did net actually hold the inquest. But, in every event, the 
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judge in his reasons says: “Dr. Jones, the assistant coroner, being ab- 
sent from the State, the proces-verbal was admitted solely to prove the 
cause of death. The accused has never denied that he killed Gardner, 
but claims that he acted in self-defense. Counsel does not even pretend 
that there is any dispute as to the cause of death. Expert testimony 
was not necessary to prove the cause of death; death was almost in- 
stantaneous as a result of knife-wounds.” 

Under such circumstances, it would be straining technicalities be- 
yond all reasonable limits, to remand this case for so immaterial a 
matter, which would not advance, but only hinder, justice. Judgment 
affirmed. 





No. 9805. 
Wipow Patrick Dwyer vs. JAMES J. WOULFE ET ALS. 

Want of consideration and knowledge of circumstances of relief. nuder which a note was 
issued and a mortgage consented to secure its judgment. may be pleaded against a 
third party, but cannot exonerate the drawer and mortgager, unless fully established 
against such party whose presumed innocence is always implied. 

Representations of indebtedness and of ownership by one and acted upon by another. in 
good faith, conclude the former and protect the latter. 

PPEAL from the Civil District Court for the parish of Orleans. 
Rightor, J. 


Posey & Ker for Plaintiff and Appellee. 


Sam. L. Gilmore for Defendants and Appellants. 


The opinion of the Court was delivered by 

BermMupez, C. J. This suit was originally brought against the 
present named defendant and as co-defendant against the succession 
of W. J. Castell and the surety of the latter as a notary publie in this 
city. 

The substantial allegations were that the plaintiff is the holder of a 
certain note for $5000 of Woulfe, to his own order and by him 
endorsed, secured by mortgage on real estate, described in the act 
which was executed before Castell, as notary ; that said act was not 
seasonably recorded in the mortgage office; that shortly after the 
execution of this act, Woulfe issued another note of $1500, which was 
secured on the same property, and that this act was recorded ; that it 
was only some time afterwards that the plaintiff had her act recorded 
in the mortgage office ; that for whatever damage may result to her 
from the non-registry of said’ act of mortgage, she is entitled to 
indemnity by Woulfe, Castell and his surety. 
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Exceptions were filed by Woulfe and the succession of Castell and 
the surety, which were sustained in part, dismissing the action, except 
as against Woulfe, and reserving plaintiff’s rights on the notes against 
the defendant, Woulfe. 

The defendant then answered, pleading non-liability not only for 
want of consideration, lint also because the property mortgaged did 
not belong to him; that the note issued by him was executed for 
Castell’s benefit, and that plaintiff knew of those material facts. 

From a judgment in favor of plaintiff, defendant appeals. 

As no appeal was taken by plaintiff from the judgment on exceptions, 
which dismissed the suit as against Castell’s succession and the surety, 
the only controversy before us presently involves the liability of the 
defendant to plaintiff on the $5000 note issued by him and secured by 
mortgage, as already stated. 

The record contains notes of objections from both parties, designed 
to serve as bills of exceptions taken to rulings touching evidence 
admitted or rejected. There was no mention made of them liere, 
either in the oral or in the printed argument. As they appear to have 
no force, it must be presumed that the parties against whom they 
were made have abandoned them. 

The plaintiff has introduced in evidence the note sued on and the 
act of mortgage by which it is secured, and also certificates of registry 
in the mortgage office. 

Interrogatories on facts and articles having been propounded to the 
plaintiff, she answered, and her answers were filed in evidence. She, 
herself, was sworn as a general witness in her own behalf. She 
testified in chief and was cross-examined. 

The defendant did not testify. 

A witness was heard for plaintiff to show how it happens that the 
act of mortgage was recorded by plaintiff after Castell’s death, 
namely, that plaintiff having ascertained then only that it had not 
been registered at the time it onght to have been, had it recorded. 

The only defenses set up by Woulfe are, Ist, want of consideration ; 
2d, knowledge in plaintiff that the property mortgaged belonged to 
Castell, and that the note issued by him was uttered for Castell’s 
benefit. 

To prove want of consideration, the burden being on him, as the 
note is for value received, and as the act of mortgage confesses a loan, 
the defendant relies on the evidence of the plaintiff, which is to the 
effect that she never gave him any money. 

If this statement was to stand alone, the defendant would have 
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made some showing ; but the plaintiff did not stop there. She gave 
the history of the whole matter in a way which explains the discrep- 
ancy between her counsels’ averment in the petition and her 
testimony on the stand. 

She, substantially, says that she had given $5000 to Castell to be 
invested by him for her; that he gave her his note therefor, accom- 
panying it with several small mortgage notes ; that some while after, 
he suggested to her that it would be preferable for her to have, instead 
of these small notes, a large mortgage note; that he offered the 
note of Woulfe secured on his (Castell’s) residence, which was amply 
worth the amount; that this note was issued and the mortgage was 
executed, and that Castell gave her his note and Woulfe’s mortgage 
note pinned together. 

She says she does not know what Castell did with the money, or 
what passed between him and the defendant; that all she knows is 
that Castell got her money, gave her his note and Woulfe’s note 
pinned together in place of it. 

It may be that Castell invested her money in Woulfe’s note and 
secured its payment by giving his note in pledge; or it may be that 
he invested the money in his own note and gave Woulfe’s note as 
collateral security. 

Castell is dead, and there is no evidence on the subject, save that of 
plaintiff, defendant, Woulfe, not having testified. 

In the first case she became the owner of Woulfe’s note; in the 
second she acquired Castell’s note. 

It is true that being asked, whether Castell had given the mortgage 
note to her in pledge, she announced in the negative. 

This proves nothing to relieve defendant; she could have sued, 
either as owner or as pledgee of the note, as she wished; and it was a 
matter of the utmost indifference to the defendant in what capacity he 
was sued by her. He owed his note, whether the plaintiff had a title 
to it one way or the other. 

The facts speak louder than plaintiff's words, particularly when it is 
not shown that she knew the meaning of the technical term pledge. 

It was an unnecessary—nay idle work—to aver in the petition that the 
plaintiff had loaned any money to the defendant. It would have been 
sufficient to allege possession of the note and the granting of the mort- 
gage without setting forth ownership. 3 A. 268. 

This averment was controlled by the act of mortgage, copy of which 
was annexed to the petition as part, which showed that the defendant 
had issued the note for value received and had given a mortgage in favor 
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of another party, named in the act, on property of which he claimed 
to be the owner. 

As to the defense that plaintiff knew that the property mortgaged 
was Castell’s and that the note sued on had been issued for his benetit, 
it should suffice to say that such knowledge has not been shown. 

The plaintiff testifies to the reverse und states that. Castell several 
times told her he had no property. 

It is true that the defendant attempted to introduce a counter letter 
given by him to Castell, but that document could not be received, as 
it had not been recorded previous to the date of the mortgage in ques- 
tion and was therefore in no way binding on third parties, plaintiff 
being viewed in that light. 

The circumstance that Castell told the plaintiff that Woulfe’s note 
would be secured on his (Castell’s) residence cannot be construed soas 


to infer from it that Castell thereby declared that the property be- 


longed to him and not to Woulfe. 

Numerous indeed are the parties who oceupy as their residences, the 
property of other persons. 

At that rate, how lucky would tenants be, who could by one word 
transform themselves into landlords. 

If the facts were as defendant represents them to have been, it was 
his privilege and interest to have had himself heard in his own behalf, 
as a witness, but he has selected not to do so. 

From this version, the court cannot do less than infer that he kept 
silent either because he could not by himself establish his own defence, 
or that, if heard, he would testify adversely to himself. 

The fact is that in the act of mortgage he has acknowledged an in- 
debtedness for the amount of the note and has consented a mortgage to 
secure its payment on real estate which he held out to the world not 
only by his act of purchase, but in the act of mortgage, as belonging 
to him. | 

After admitting such indebtedness represented by the note issued for 
value received and after claiming ownership and exercising rights in- 
herent thereto, and thus inducing an innocent third party to act on 
such representations, he cannot be permitted now to deny the truth of 
them or charge their falsity, so as to affect rights which may have been 
acquired by such third party acting on them. 

The defendant finally contends that, if plaintiff did not have actual 
she had constructive knowledge of the double fact that the property 
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belonged to Castell and that the note had been issued for his conven- 
ience. 

To establish that circumstance, he urges that all that which the 
agent has notice of, must be imputed to the principal. 

The rule, however well founded it be, can be enforced in such cases 
only in which the law allows it to be applied and is not without excep- 
tions, which it is unnecessary to enumerate. 

It is more than enough to say, that it has no bearing whatever in the 
instant controversy which is removed from its operation for the daz- 
zling reason that there is not the remotest shadow of proof, that the 
property in question was Castell’s property and that the note was 
issued for his accommodation. 

The plaintiff says she did not know it, the defendant has not testi- 
tied and the act of mortgage shows that the property mortgaged was 
acquired by defendant from Castell. 

How can it be pretended that an agent knew of a certain fact and 
that this knowlege binds his principal, where it is not proved that the 
fact existed, or what is worse, where it is established by evidence con- 
cluding the party making the defence, that the fact did not exist. 

We, therefore, conclude that the District Court bas correctly deter- 
mined the issue. 


Judgment aftirmed. 








No. 9346. 


TOWNSEND LAWRENCE Vs. MORGAN’S LOUISIANA AND TEXAS RAIL- 
ROAD AND STEAMSHIP COMPANY. 


The owuer of lands, who allows a railroad company to occupy and use the same for the 
construction of its road and other appurtenances necessary to the operation of a 
1ailroad, without remonstrance or complaint, will be held to have acquiesced therein 
and such a waiver will bar his action to dispossess the company. 

But such a waiver will not defeat his right of action for damages or for the value of the 
lands thus taken by him. Affirming St. Julien vs. Railroad, 35 Ann. 924. 

The franchises of a railroad corporation are rights or privileges which are essential to the 
operations of the corporation, and without which its roads and works would be of little 
value, such as the franchise to run cars, to take tolls, te appropriate earth and gravel 
for the beds of its road, or water for its engines, and the like. Morgen vs. Louisiana. 
93 U.S, 217. i 

Such franchise includes the right of appropriating lands for the construction of necessary 
appurtenances, without which the road could not be successfully operated 

Such a franchise is transferred in a marshal’s sale of a railroad and all its franchises to the 
purchaser, even if he is a natural person. , 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 
f \ Tissot, J. 
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Lawrencé vs. Railroad Company . 


B. R. Forman and Edward Simon tor Plaintiff and Appellant. 
Leovy & Leovy, J. T. Blair and Farrar & Kruttsehnitt for Detendant 
and Appellee. 





The opinion of the Court was delivered by 

Pocuk, J. Plaintiff appeals from a judgment rejecting his demand 
in a petitory action for the recovery of several tracts and strips of 
land, situated in Morgan City, in the possession of the defendant 
company, and on which it has erected depots for freight and 
passengers, several railroad tracks, switches, workshops, coal yards, 
cattle pens and steamboat landings and wharves, all used for the 
purposes of a common carrier, both by land and water. 

Both parties claim title under Robert B. and Thomas T. Brashear, 
who once owned the plantation from which Morgan City was carved 
out, and which included the lands now in controversy. In addition to 
the plea of ownership through an alleged claim of title, the defendant 
company urges numerous other grounds of defense, among which is 
the averment that the present claimant and his alleged authors 
witnessed the possession of defendant of the several tracts of land in 
suit, were cognizant of the structures which the company placed 
thereon, from the year 1859 to the date of the suit, as the needs of the 
business required ; that none of them ever objected to the company’s 
possession and use of the lands aforesaid for the purposes of the 
company’s business as a common carrier, and that such acquiescence 
is a bar to plaintiff’s action to dispossess the present corporation, 
which has lawfully acquired all the rights of its predecessors and 
nuthors. 

Although we have considered all the other features and bearings of 
the case, we reach the conclusion that this defense finds ample support 
in the record, as well asin the law governing the case, and we shall 
rest our decision on that plea. 

The principle which underlies that ground of resistance was 
discussed before this Court, and it received the serious attention 
which was commensurate with the importance of the results likely to 
flow therefrom, in the case of St. Julien vs. Railioad Company, 35 
Ann, 924. | 

In that case, under the guidance of a most respectable authority, 
this Court crystalized the principle into the following rule: “One who 
permits a railroad company to occupy and use his land and construct 
its road (a quasi ~public work) thereon, without remonstrance or 
complaint, cannot afterwards reclaim it free from the servitude he has 
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permitted to be imposed upon it. His acquiescence in the company’s 
taking possession and constructing its works under circumstances 
whiéh made imperative his resistance, if he ever intended to set up 
illegality, will be considered a waiver. But while this presumed 
waiver is a bar to his action to dispossess the company, he is not 
deprived of his action for damages for the value of the land, or for 
injuries done him by the construction or operation of the road.” 

From the record we gather the following facts which have a bearing 
on this branch of the defense : 

The lands in suit are situated at the point which was for many 
years the actual terminus of the railroad which had been built by the 
original incorporators, the New Orleans, Opelousas and Great Western 
Railroad Company, under a charter granted by the Legislature of 
Louisiana in 1853, and under the obligation to continue the construc- 
tion of the road west of that point, namely, Berwick’s Bay to the 
Sabine river. 

In divers transactions, some in 1853, others in 1856, and others in 
1857, that corporation obtained grants of lands for the construction of 
tracks, switches, depots, and other railroad appurtenances from R. B. 
and T. T. Brashear, the then owners of these lands, and from their 
legal representatives. 

As the State of Texas soon became, in its trade with New Orleans, 
one of the principle feeders of the traffic of that road, it was found 
necessary, in view of the unfinished condition ef the road, to reach 
Texas ports by steamers plying between the terminus of the road and 
Berwick’s Bay and sundry points in Texas. 

The needs of that kind of transportation soon required landing 
facilities at the Bay for freight, live cattle and passengers to and from 
the steamers, which resulted in additional grants of land, in order to 
meet the exigencies of the newly developed purposes from the then 
owners of the adjacent lands. 

In July, 1869, the road, with all its branches and franchises, was 
bought at a United States marshal’s sale by Charles Morgan, whe 
owned and operated it as the ‘“‘Morgan’s Louisiana and Texas Rail- 
road” until April, 1878, when the whole was acquired by the defendant 
corporation by purchase from him. 

During Morgan’s ownership many additions and improvements were 
made and crected, in order:to supply means necessary to a double 
transportation, by land and water, and some additions have been 
made since the purchase of the present defendant. 

‘Many of these improvements called for additional appropriations 
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of land, although many works were erected on water and some rail- 
road tracks were laid on portions of the public streets, with permis- 
sion of the municipal authorities of Morgan City. 

Now plaintiff rests his claims of ownership under a probate sale 
made in the successions of R. B. and T. T. Brashear, in May, 1871, 
and many of the improvements and works for which additional tracks 
or strips of the lands which he claims were used, have been erected 
since the date of his purchase. And although he was all that time a 
resident of the place, the record is barren of any proof of the slightest 
remonstrance or complaint on his part against any of the acts of the 
company, either under Morgan or under the present corporation. 

As to his predecessors, the proof of their acquiescence in every act 
of either the old company or of Morgan, in vecupying portions of their 
lands for the purposes of their quasi public works which thus were 
almost continuously erecting, is still more aftirmatively shown. Such 
an acquiescence dates as far back as 1857, when the owners of the 
Brashear plantation, laid out a town at that point, which in time 
became Brashear City, the name being afterwards changed to Morgan 
City. 

On their sale maps, they marked out and specially designated tine 
various portions of their lands which they then and there dedicated to 
the use of the railroad company. 

Their express consent, which is more than an acquiescence, to the 
occupation by the company of the far greater portion of the lands now 
in suit, is contained in the various acts of transfer and grants which 
we have herein above referred to. 

We note that these transfers are alleged by plaintiff to be null and 
void, for many reasons not necessary to be herein mentioned. For che 
purposes of the present discussion we are not required to pass upon 
that contention, as our consideration of them has been specially 
restricted to their effect as indicia of acquiescence, or absence of 
remonstrance or complaint; and not as muniments of title. 

Plaintiff aiso contends that the acquiescence of his authors and of 
himself cannot benefit the alleged encroachments of Morgan during 
his ownership, because a natural person caunot exercise corporate 
rights. But this argument has already been met and answered in 
several adjudications of this court, and of the Supreme Court of the 
United States, in suits involving the discussion of the very rights 
which Morgan had acquired under his purchase of the Opelousas rail- 
road in 1869. In the case of Morgan vs. Louisiana 93, U. S. 217, the 
Supreme Court in defining what were the franchises of which the pur- 
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chaser of the road had acquired at the marshal’s sale, said: “Bat the 
term must always be considered in connection with the corporation or 
property to which it is alleged to appertain. The franchises of a rail- 
road corporation are rights or privileges which are essential to the 
operations of the corporation, and without which its road and works 
would be of little value; such as the franchise to run cars, to take 
tolls, to appropriate earth and gravel for the bed of its road, or water 
for its engines, and the like. They are positive rights or privileges, 
without. the possession of which the road of the company could not be 
successfully worked.” 

It takes no argument to show that the foregoing description impli- 
edly includes the right of appropriating strips of land necessary to the 
construction of depots, cattle pens, coal bins, sheds and the like, 
without which this road could not have been successfully operated. 
State vs. Morgan, 28 Ann. 482; Fazende vs. Morgan, 31 Ann. 549; St. 
Julien’s case, 35 Ann. 924. 

Under the face of these authorities, we hold that, as one of the rights 
acquited by Morgan under his purchase, he became vested with all the 
franchises of the Opelousas railroad corporation, whose road was a 
quasi public work, for the successful operation of which was included 
the right of appropriating iands necessary for the construction of 
indispensable works. 

Under the conclusions which we have reached, the defendaut com- 
pany is left in the occupation of the lands in suit, and plaintiff is not 
stripped of his right to urge such claims as he may have for the dam- 
ages which may have been inflicted on him, or for the value of the 
lands which may have been taken from him. 


Judgment affirmed. 


Mr. Justice Todd recuses himself. 


No. 9372. 
C. Pact BERTRAND vs. N. Kine KNox ET ALS. 


A citation judicially held to be absolutely null is not sufficient to interrupt prescription 
running in favor of a defendant. 

Hence, the citation served on a married woman, under a petition in which she is sued as a 
single woman, capnot subsequently, after the defendant is sued as a married woman 
and duly cited, be invoked as a citation sufticient to interrupt prescription. 

Through such a citation the married woman was not made a party to the suit, and if the 
service of the legal citation is made after prescription has acquired, the defendant 

having been cited too late, the plea of prescription is good, and it will defeat the action 
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PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Greeves, Special Judge. 





Favrot & Lamon for Plaintiff and Appellant. 


D.N. Barrow and Knox & Laycock for Defendants and Appeilees. 





The opinion cf the Court was delivered by 

Pocueé J. Plaintiff, as a judgment and mortgage creditor of Mrs. 
Adele Bory, brought this suit for the purpose of annulling and setting 
aside a judgment obtained by the defendant, Knox, against Mrs. Bory, 
his co-defendant, on the 18th of November, 1882, on the grounds, 
substantially, that said judgment was rendered by a court without 
jurisdiction, and that it was fraudulent and collusive between the 
parties thereto, at a time when the defendant therein was insolvent to 
her knowledge as well as to that of the plaintiff, Knox, to whom Mrs. 
Bory was not indebted at the time that the judgment was rendered. 

The judgment of the District Court rejected plaintiff’s demand, and 
he prosecutes this appeal. 

This case was before us last year, and it was then remanded for the 
purpose of bringing into court Mrs. Bory, who was found to be a 
necessary party in the case. The defect pointed out in plaintiff's 
proceedings was, in substance, as follows : 

In his first and supplemental petitions he has omitted or failed to 
state that Mrs. Bory was a married woman, and, hence, citation was 
served on her as though she was a single woman, without joining her 
husband therein, and without an order of court authorizing her to 
stand in judgment. Subsequently, more than a year after the suit had 
been pending, on an amended petition by plaintiff, stating that Mrs. 
Bory was married and that her husband was absent and in France, an 
order was made by the District Court, authorizing her to stand in 
judgment in the suit. The order was not served on her, but immedi- 
ately after its rendition a default was entered against her and the trial 
proceeded to judgment. 

On appeal, this Court set aside the judgment as null and void for 
want of allegations making Mrs. Bory a party, and it was then held 
that by the mode of proceeding against her, she had not been made a 
party to the suit. When the case reached the District Court, Mrs. 
Bory was served with the order authorizing her to appear and defend 
the suit. She is now legally a party in the case. 

But the delay incurred by the plaintiff in reaching that line of 
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attack, which was accomplished in July, 1886, has allowed the 
defendant, Knox, time to seek shelter behind another intrenchment. 

We note here that Mrs. Bory has never made any defense or appear- 
ance whatever during the whole contest. 

Her co-defendant, Knox, has interposed the plea of prescription of 
one year under the provisions of Article 1994 of the Code, which 
reads as follows : 

“The action given by this section is limited to one year, if brought 
by a creditor individually, to be counted from the time he has obtained 
judgment against the debtor, if brought by syndics or other repre- 
sentatives of the creditors collectively, from the day of their 
appointment.” 

The right of Knox to plead this prescription derives from Article 
3466 of the Civil Code, which provides, in substance, that all persons 
who may have an interest which can be subserved by prescription, 
have the right to make the plea even when they from whom they 
desire this right or title should renounce it. Giddens vs. Mobly, 37 
Ann, 900, and authorities therein quoted. In this case Mrs. Bory has 
not renounced prescription, but her silence is equivalent thereto. 
Having in our previous opinion sustained Knox’s plea that Mrs. Bory 
was a necessary party, we must consistently recognize his plea of 
prescription as to her. 

It appears from the record that the two judgments which plaintiff 
holds against Mrs. Bory were rendered respectively on the 13th of 
December, 1883, and the 4th of January, 1884; hence, mere than one 
year had elapsed in July, 1886, when the citation on Mrs. Bory was 
legally perfected. 

But plaintiff’s contention is that the service of citation on his 
original petition made on Mrs. Bory, on the 28th of February, 1883, 
and of his supplemental petition on the 12th of February, 1884, was 
sufficient in law to interrupt prescription, although confessedly 
insufticient to bring Mrs. Bory into court as a defendant. 

In support of his contention plaintiff relies on a line of authorities 
in our reports which have “established a distinction between the 
technical sufticiency of a citation as a basis for the maintenance of 
proceedings and judgments, and its sufficiency for the purpose of 
interrupting prescription,” and he confidently argues that his case is 
covered by the decisions which have held that a defective citation is 
suflicient to interrupt prescription. 

But the conclusions announced in our opinion remanding his cause 
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do not simply qualify the defect of his proceeding as an imperfect 
citation, but they reach much further, and amply justify the inference 
that there was a total want of citation. 

The fundamental error which the opinion discloses is that Mrs. Bory 
had not been made a party at all, and that, therefore, the paper served 
upon her, purporting to be a citation, was, in law and in fact, an 
absolute nullity. 

The practical effect of the decision is that a petition asking for pro- 
cess on Mrs. Bory (apparently) a single woman, in her own rights, 
could not bring into court Mrs. Adele Bory, wife of Dr. Adolph Bory‘ 
a person absolutely incapacitated to become a party to a suit without 
the authorization of her husband, or in default thereof, that of the court. 

After reciting the salient facts connected with the attempt to bring 
Mrs. Bory into court, the opinion contains the following language: 

** We think a recital of the above facts sufticiently answers the ques- 
tion as to whether she was made a party to the suit. It could not be 
claimed that the judgment rendered by defaulé had any validity or 
had any effect against her. And why ? Because by any straining of 
the law it could not be reasonably asserted that she was ever a party 
to the suit. The proposition is not maintainable by law or reason that 
she was legally brought into court by the order of the tenth of March, 
1884, more than a year after she had been served with a citation and 
of which order she was totally ignorant. ° ° , In the 
petition it was not stated that Mrs. Bory’s husband was absent nor 
even that she was a married woman, and there was no prayer of course 
for her authorization. She was sued asa single woman. * = * ° 
We conclude therefore that Mrs. Bory was never legally a party to the 
suit, and we have shown that she Was a necessary party. ” 

The necessities of the present discussion required the foregoing 
copious quotation from our opinion, mainly for the reason that the case 
is reported only by syllabus. 38 Ann., P. 350; Bertrand vs. Knox, 
et al. 

From the tenor of that opinion it appears clear to the legal mind 
that the question which concerned the court was an issue mach more 
serious and more vital to the legality of the proceedings than the 
question involving merely the technical sufticiency of the citation. As 
already stated the court was called on to decide whether under the 
allegations and the prayers of plaintiff’s three petitions, the process 
which had issued against, and had been served on Mrs. Bory, was 
sufficient under any circumstances to make her a party to a suit in 


which she was an indispensable or necessary party. 
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Hence, the court ruled that because she had been sued as a single 
woman, because the order predicated on the amended petition filed in 
March, 1884, did not allow her any delay for answering or for making 
her defence, and because the order of authorization in question had 
not yet been served on her, she had not yet been made a party to the 
suit at all, or in other words, that she had not been cited. Now such 
service was confessedly not made before the month of July, 1886, and 
it was therefore only at that time that she became a party to the suit, 
more than two years after the latest of the two judgments held against 
her by plaintiff. Hence the plea of prescription is good. Although 
that plea had been made before our previous decision was rendered it 
is plain that we were powerless then to entertain it. Holding as we 
did that Mrs. Bory was not before the court, a ruling on any other 
question would have been an idle and meaningless ceremony, and 





a ruling which would have been binding on no one. 

It is that feature of the case, as determined in the language herein 
above quoted from our previous opinion, which removes the discussion 
beyond the scope of Artiele 3518 of the Civil Code, and clearly distin- 
guishes the pkea herein made from the issues decided in the cases on 
which plaintiff rests his greatest reliance. 

In the case of Bush vs. Margaret Decuir and Husband, 11 Ann. 503, 
the court held that citation served on the wife, and not on the hus- 
band, was sufficient to interrupt prescription. But it appears that the 
defendant was sued as a married woman, that her husband was made 
her co-defendant, hence the plaintiff was not legally responsible for 
the neglect or omission of the clerk to issue citation for the husband. 
The service of the citation on the wife was lawful, and although 
incomplete, it was the beginning of a legally sufficient citation as 
the basis of a valid judgment, and as such sufficient to interrupt 
prescription. 

The case of Satterley vs. Morgan, 33 Ann. 846, involved a plea of 
prescription in a suit for damages. The defect of the citation con- 
sisted in its being addressed to “‘ Charles Morgan, New Orleans,” the 
Sheriff’s return showing service on “Charles Morgan, through A. C. 
Hutchinson, agent inv person.” On exception the suit was dismissed, 
with right reserved to plaintiff to obtain legal citation. When prop- 
erly cited the defendant pleaded prescription, but this court held the 
previous defective citation as sufticient to interrupt prescription. It 
was shown in that ease that A.C. Hutchinson was the agent of Morgan 
with authority to receive citation, it had been served on him; and the 
only error in the pleadings was to treat Morgan as a resident, and to 
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have omitted to state in the petition that Hutchinson was his attorney - 
in-fact. 

This imperfect statement is sufficient to demonstrate the material 
difference between that class of cases and the issue now under discus- 
sion. 

Our conclusions may operate a hardship on plaintiff, but they are the 
unavoidable results of his own laches—and through them we make a 
similar disposition of the case which was done by the District Judge, 
although we reach it through a different process of reasoniag. 


Judgment affirmed. 


CONCURRING OPINION. 


I, 


BermupeEz, C. J. The right of Knox to set up the defense of 
prescription, to protect himself and not Mrs. Bory, appears unques- 
tionable. 

The law accords to all creditors and persons, who have an interest 
in the extinguishment of an allegation, the right to plead prescription 
for themselves, even if the person bound by the obligation should 
renounce such prescription. R. C. C. 3466; C. N. 2225. 

“Ce serait une erreur de croire que la prescription n’a (effet qu’an- 
tant qu’elle est opposée par celui qui a prescrit et que c’est au profit de 
ce dernier une faculté personnelle. * * Les créanciers peuvent ex- 
ercer les droits de leurs débiteurs. Bigot Préameneu Disc. et Motifs, 
8 Mars, 1804.” 

“Cette régle est une des conséquences de la regle générale qui réprouve, 
soit les dispositions et les arrangements frauduleux, congus pour éluder 
des obligations, soit méme des actes qui ne sont que le produit d’un 
penchant trop libéral, ou d’un faux caleul, lorsqu’ils tournent au détri- 
ment de personnes envers lesquelles on s’est obligé. Dans tous les 
temps, cette classe dindividus a excité toute la solicitude des législa- 
teurs et des tribupaux. Que deviendraient leurs droits, le plus sou- 
vent, s’ils étaient livrés 4 la discrétion des débiteurs? Vazeille Pres. 
No. 353. ‘ 

“Tl pest pas d’un homme juste, de sacrifier ses obligations les plus 
étroites a celles qui ont moins de faveur et de force.” Troplong Presc. 
V. I. No. 100, Duranton V. 21, No. 152. 

See, also, Larthet vs. Hogan, 1 Ann. 330; Sueeession of Gill, 6 Ann, 
342; 2 Ann. 546, 367; 8 Ann, 505; 12 Ann. 661. 
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IT. 

There can be no doubt that prescription may be interrupted by 
whoever has an interest to keep a claim alive, whether the debtor 
wishes or not, and that the presumption of remission or abandonment 
of the right may be rebutted and removed by showing and proving 
such interruption. 


It is not, however, avy act of the creditor that can produce that - 


effect. The law requires that the debtor shall have been cited. This 
means that the creditor shall sue the debtor, and have the process of 
law properly and seasonably served on him. 

If the debtor be an incapacitated person, such as a minor or a 
married woman, the ereditor must, as a condition precedent to the 
service of the citation, put that debtor in a legal position to appear 
and defend himself, by making him legally a party to the suit, even 
where the same is brought before an incompetent court. C. P. 115, 
118; R. C. C. 121, 124, 125, 3518. 

If a suit is brought against a minor instead of being instituted 
against the tutor directly, or against a married woman, without joining 
her husband, neither the minor nor the woman being made a party 
and put in a condition to appear and defend the suit, it is evident 
that service on them of the process of court will not justify a default 
and confirmation of it, or a judgment rendered after appearance and 
answer. This is so, because the person cited had no capacity as such 
to appear or plead. 

“Tout écrit de forme propre 4 faire annuler une assignation, est de 
nature A empécher Vinterruption de la prescription, sans qu’il y ait @ 
rechercher s'il vient d’une faute grossiére, ou sil tient A Vinobservation 
de formalités trop minutieuses.” Vazeille, No. 107. 

“Tl faudrait également regarder interruption comme non avenue, si 
la citation était donnée 4 une personne incapable de se défendre, ou a 
tout autre qu’a l'administrateur légal de ses biens.” Duranton, VY. 21, 
No. 266. 

In the present instance, this Court, between the same parties, in 
this same suit, has decided that Mrs. Bory had never been made a 
party. It annulled the judgment rendered against her and remanded 
the case for the purpose of enabling the plaintiff to make her a party 
and serve the process of court. 

This decision is not only authority, but constitutes res judicata. 

Had the plaintiff originally asked that Mrs. Bory and her husband 
be cited, a service on her would have interrupted prescription (C. P. 
192; Bush vs. Decuir, 11 Ann. 503); but this was not done. The 
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omission is fatal. Hence, Mrs. Bory, not being a party to the suit 
originally, could not be legally served with a citation so as to inter- 
rupt prescription. This is so, for the plain reason that a mere citation 
served on one who is not a party to the suit, does not interrupt 
prescription. , 

The law relieves a creditor from defects in a citation served when 
they are not the results of his own acts, or not attributable to him ; 
but it holds him responsible for any omission occurring by his fault or 
negligence. The penalty is the loss of his claim when the plea is 
set up. 

As the plaintiff ought to have put Mrs. Bory, when he first sued on, 
in a condition to appear and defend herself, either by asking that her 
husband be cited, or by having her authorized by the court to do so 
during his absence (as was subsequently done), she was not a party; 
she was not in court; she had no right to protect herself judicially, 
and he must stand the consequences of his derelictions. 

It is true, that the plea of prescription now insisted upon was 
previously before us; but we would not even consider it, as Mrs. Bory 
was not then a party to the suit, her presence being necessary. 

The original citation did not interrupt prescription, and the plea set 
up is well maintained. 


DISSENTING OPINION. 


PENNER, J. I dissent from the opinion and decree herein. 

ist. The same prescription was vehemently urged by Knox when 
the case was here before, and, if the views now taken are sound, 
should they have been maintained? It was useless to remand the 
case to perfect the citation of Mrs. Bory, if the prescription pleaded by 
Knox was then a bar to the further prosecution of the suit under any 
subsequent proceedings. 

2d. The citation of Mrs. Bory, though she was not, at the time of 
service, authorized either by the Court or her husband, even if not 
valid as a basis for proceedings and judgment, was, under well estab- 
lished jurisprudence, sufficient to interrupt prescription. Bush vs. 
Decuir, 11 Ann. 503; Satterlee vs. Morgan, 33 Ann. 846, and authori- 
ties there cited, in not one of which was the citation sufficient to make 
the defendant a party, or to bring him into court. 

3d. The suit is one by a creditor to annul a judgment obtained by 
Knox vs. Mrs. Bory. There: is no dispute that Knox was cited in 
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‘State vs. Natal etals. : 
time, and even if Mrs. Bory was vot, she is now cited, and does not 
plead prescription. There is no principle or anthority supporting the 
right of Knox to interpose the plea for his co-defendant. 
Art. 3466 C. C. and the decisions based thereon apply toa class of 
cases too different from this to give them the slightest application. 
Todd, J., concurs in this opinion. 





No. 9935. 
THE STATE OF LOUISIANA vs. J. NATAL, ET ALS. 


A change in the charter of a municipal corporation, or a substitution’ of a new charter to 
the old one, will not be deemed, in the absence of express legislative declaration other- 
wise, to affect the identity of the corporation. 

The city of New Orleans, founded by Bienville in 1718, is identically the city of New 
Orleans in 1887. 

Its present charter, 1882. repeals all laws in conflict or inconsistent with, or contrary to its 
provisions, and by irresistible implication maintains all special laws, not at such vari- 
ance with them. ° 

Act 100 of 1278, relative to private markets. in furtherance of which ordinance No. 4798 A 
S. has been adopted, forbidding private markets within six squares of a public market. 
is a special law and is not in conflict with the charter of 1882 and has not been repealed 
neither has been said ordinance. which being legal, justities the infliction of tine, ete.. in 
cases of violation of its prohibitions. 


PPEAL from the First Recorder’s Court. 
l \ Davey, J. 


W. H. Rogers, City Attorney; L. O’ Donnell, Assistant City Attorney ; 
and Blane & Butler for Plaintitt and Appellee. 

Belden & Armbruster and 8. J. N. Smith for Defendants aud Ap- 
pellants. 


The opinion of the Court was delivered by 

BermupDeEz, C. J. The defendants appeal from judgments rendered 
against them for the payment of a fine and in default of payment 
sentencing them to imprisonment for the violation of ordinance No. 
4798 A. S., which forbids the keeping of private markets within sir 
squares of a public market within the limits of the City of New 
Orleans. 

The facts are admitted. : 

Several defences are set up, the main of which is that the law in 
furtherance of which the ordinance was adopted, as well as the ordi- 
nance itself, have been abrogated, annulled and repealed and are no 
longer in force; that, therefore, the fine imposed under the authority 
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of the ordinance, is illegal for want of a law and that this court has 
consequently jurisdiction over the causes. 

It is claimed that this repeal results from the adoption of the pres- 
sent city charter, in 1882, with which the law conflicts. 

The defendants further urge that the laws of 1878, under the provisions 
of which the ordinance was passed, contemplated a monopoly and was 
abrogated by the present charter, and is in violation of the Constitution 
of the United States. 

We consider that these and other objections to the constitutionality 
or legality of the ordinance in question and others similar to it, have 
been already considered and judicially determined in favor of the 
regulation. 

Besides, the defendants in the instant cases have not urged them on 
appeal and may be considered as having abandoned all resistance on 
those grounds. Dillon on Mun. Corp. 380, 3 La. 217; 4 Ann. 335; 27 
Ann. 417; 31 Ann. 544; 36 Ann. 986; No. 8603 of the docket of 
this court, not reported in full; also in cases Nos. 9582, 9583, 9584 
not yet reported. ° 

So that, the only question now to be solved is whether the ordi- 
nance was or not repealed. 

The ordinance in question, No. 4798 A. S., was adopted in 1878, 
under the provisions of act No. 100 of the Legislature previously 
adopted in the same year, the object of which was the regulation of 
private markets in the city of New Orleans. From that time to the 
present day, it has uniformly been enforced ; what resistance was ever 
made to its application, having been judicially pronounced groundless 
and unauthorized. 

The defendants in the present controversy however, argue that the 
city of New Orleans in existence at the date of the passage of the law 
and of the adoption of the ordinance, has ceased to exist as such, 
under the operation of act 20 of 1882, which is the charter of the city 
now in existence ; that said law and said ordinance were not perpetu- 
ated, but were ignored and abrogated by the last charter, and that the 
present prosecutions are attempts to enforce a defunct municipal regu- 
lation, in violation of constitutional and statutory law and of the 
personal rights of the defendants. 

The theory thus advanced rests upon the assumed proposition that 
the city of New Orleans in existence in 1878, is not the city of New 
Orleans existing in 1887. 

This is a fallacy arising from a misconception and a confusion of 


ideas on the subject. 
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The city of New Orleans, founded by Bienville about 1718 has never 
ceased to exist as an agglomeration of human beings for social, com- 
mercial and industrial purposes. 

It is a growing fact, which no legislation has ever blotted out and 
which no power can annihilate in a free country, although it be true 
that the form of government to which its inhabitants have been © 
remitted, or the mode in which it may exercise its rights and powers, 
has from time to time been modified or changed. It is the civitas or 
polis of ancient times. 

The inhabitants had a right to congregate and to establish a city for 
their greater comfort and welfare. In the absence of any charter 
incorporating them, they are like the rest of citizens in the country 
ruled by the general laws enacted for the government of all through- 
out the territory. 

In 1805 those inhabitants were given a charter, for tie first time 
since the cession of 1803, and that charter has been altered or amended 
some way or other, in subsequent years, viz: 1812, 1818, 1833, 1835, 
1837, 1846, 1850, 1852, 1870 and 1882, but the city, the existence of 
which was generally recognized by the various coustitutions, has 
retained its identity, not only as a matter of fact, but also as a matter 
of legal necessity. 

Whatever rights it originally possessed, whether because expressly 
conferred by the sovereign or because indispensably inherent to its 
nature and existence, it has continued to possess, unless where such 
rights have been recalled or denied by the properly constituted 
authority. 

The present Constitution, Art. 254, gave authority to the General 
Assembly to cancel its charter and to remit its inhabitants to another 
form of government, if necessary. 

The Legislature did not, however, formally cancel its previous 
although it changed the form of the municipal government. 

This is apparent from the reading of the last section of the charter 
of 1882, which merely repeals the laws in conflict, inconsistent with or 
contrary to the provisions of the act. 

By irresistible and clear implication, this section contemplates in 
effect the maintenance and continuation in favor of special laws not 
falling within the purview of the act, namely not conflicting with it. 

Ht will not do to say that, in the beginning of the act, it is declared 
that the inhabitants of the Parish of Orleans were created a body 
corporate and established as a political corporation by the name of the 
City of New Orleans, for the fact is, that the Legislature did not and 
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could not create the city of New Orleans which had existed long before 
the act of 1882. 

To create is to bring to life, to animate, to vivify, that which never 
existed before. 


What the Legislature did was to continue the City of New Orleans 
as a municipal corporation, and to invest it with powers which it did 
not previously possess, or to impose on it obligations to which it had 
not been subjected. The charter is the machinery whereby the city is 
put in motion and operates. 


This is so true that the charter of 1882 transfers to the actual city 
all the rights, of any nature whatever, which the city then in exist- 
ence possessed and enjoyed. Sec. 28. 

The laws which, from time to time, have been specially framed for 
the government and administration of the municipal affairs of the 
City of New Orleans, have, therefore, continued in force, except such 
as may have been modified or repealed, expressly or impliedly. 

The same may be said of such ordinances and regulations as the 
city may have passed in furtherance of these laws. Hence, when 
the laws are modified or repealed, the municipal legislation, in pursu- 
ance thereof, is altered or recalled; but when those Jaws remain 
unchanged, as in the present case, that municipal legislation continues 
in full force and effect while it remains subject itself to moditication 
by its framers. 

This proposition is so palpably evident that it is upon it that the 
defendants have built up the theory that the act of 1878, under the 
authority of which the ordinance in question was adopted, having 
been repealed, the ordinance in question, which is an outgrowth of it, 
has died away with it. 

The city charter of 1882 does not purport to have repealed, in any 
manner, express or implied, the act of 1878, which is a special law. 
On the contrary, as that act isin no way in conflict, or inconsistent 
with, or contrary to the provisions of the new charter, the irresistible 
inference is that it has continued in full force, and that the ordinance 
passed in execution of it, to regulate the distance at which private 
markets shall be kept from public markets, has likewise continued in 
effect, and must be enforced in all proper cases. 


The conclusions which we have reached are supported by gootl 
authority. Dillon on Mun. Corp., 3d Ed., Nos. 171, 172; City of Mays- 
ville vs. Schultz, 3 Dana Ky. 11; City of Olney vs. Harvey, III. Rep. 
50, 454; Trustees Erie Academy vs. City of Erie, Pa. R. 31, 517; 
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Frank vs. City of San Francisco, 21 Cal. 668 ; Girard Heirs vs. Phila- 
delphia, 7 Wall 1, and Broughton vs. Pensacola, 93 U. S., p. 266. 

In this last case the highest tribunal in the land distinctly held that 
a change in the charter of a municipal corporation, or the substitu- 
tion of a new charter in place of the old one, will not be deemed, in 
the absence of express legislative declaration otherwise, to affect the 
identity of the corporation. 

See, also: Toullier Dr. Cir. Fr., i, i, t, i, No. 202; Henry de Pansey, 
Pourin Municipal, pp. 36, 37; also, 2 Woods 632, Milners’ Admrs. vs. 
Pensacola. 

It is, therefore, ordered and decreed that the judgments appealed 





from be aftirmed, with costs. 


No. 9830. 
SUCCESSION OF ALEXANDER HARRIS. 


A party is not estopped by judicial declarations made for the purpose of simplifying 
proceedings and for the common interest and convenience of all parties concerned, and 
which have neither misled nor damaged anyone. 

Heirs who intervene in a succession proceeding as opponents to an account filed by the 
execntor and ask therein for an order directing the executor to pay over the money to 
them, thereby recognize the existence and validity of the suecession proceeding, and 
cannot set up its nullity as a ground for relief. 

‘Taxes levied on the business of a partnership form part of the expenses of the business, 
and, when recovered back from the government, are to be distributed among the 
partners according to the terms by which the expenses were shared 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Chas. F. Claiborne for the Executor, Appellee. 
Jonas & Nixon on the same side. 


W. H. Rogers and Bayne & Denegre for Opponents and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. From 1860 to 1869 three brothers, Alexander, Aaron 
and Levi J. Harris were members of a commercial partnership, 
engaged in the exchange and brokerage business, under the firm name 
of Alexander Harris. The firm was dissolved in 1869 by the death of 
the two brothers, Alexander and Aaron Harris. 

Alexander left a will appointing his widow and his brother, Levi J. 
Harris, testamentary executors, who qualified and fulfilled their trust 

















444 SUPBEME COURT OF LOUISIANA. 





Succession of Harris. 


and were duly discharged, after what was supposed to be a full settle- 
ment of the estate in 1870. 

Subsequently, it was discovered that certain imternal revenue taxes 
which had been paid to the United States Government by the firm of 
Alexander Harris, might be recovered, and Levi J. Harris employed 
Judge William R. Whitaker as his attorney to prosecute the claim. 

Although it was well known to all parties concerned that the claim 
belonged to the firm, yet as it was necessary, in any event, that there 
should be a legal representative of Alexander Harris, and as the 
payment and receipts had all been made in his exclusive name, the 
attorney deemed it best to prosecute the claim in his sole name and 
account, without disclosing the other parties in interest. 

Accordingly the attorney prepared and filed a petition in the Civil 
District Court, in the name of Levi J. Harris, setting forth his prior 
appointment and discharge and the subsequent discovery of this claim 
in favor of the succession and the necessity that “‘some one should be 
authorized to further prosecute said claim and administer the proceeds 
thereof on behalf of said succession,” and praying to be reappointed 
as executor. The appointment was made, and, thereafter, a petition 
was filed in the United States Court of Claims, in the name of L. J. 
Harris, as executor of Alexander Harris, containing the allegations 
that the taxes had been paid by Alexander Harris, and praying for 
judgment for the amount thereof. The sum of $6606.08 was recov- 
ered and collected by L. J. Harris, executor, and, in 1885, he filed, 
in the succession of Alexander Harris, his account, proposing the 
following distribution thereof : 

Amount paid J.G. Kimball and Wm. R. Whitaker, attorneys 
to prosecute and collect the claim against the United 








States Government, 25 per cent thereof................ $1,658 15 
Commission of executor, 24 per cent........... cee cece eee 165 15 
Attorney Of SucceasiON..........cccccsccccccscccccsccccces 75 00 
Reserved for fature costs. ........cccssccccsccccccescsccccs 50 00 

$1,948 30 

NS oe tS era os a Giors waits pad WSs SRMO ewe Essel eewd 4,657 78 

$6,606 08 


To be equally divided in the proportion of one-third each between 
the members of the late firm of Alexander Harris or their heirs, oy 
each the sum of $1552.59. 

The heirs of Alexander Harris oppose this account, claiming that 
the whole amount collected should be paid over to them. 
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Ist. They claim that Levi J. Harris is estopped, by his judicial 
declarations and conduct, from disputing that this fund was recovered 
for, and belongs to, the succession of Alexander Harris. 

We think the estoppel pleaded has no foundation in law or justice. 

The gencral doctrine that a party is bound by his judicial declara- 
tions and is estopped from subsequently denying them is well estab- 
lished and supported by the numerous authorities cited by the learned 
counsel for opponents. But, as we very recently said in reference to 
a like plea of judicial estoppel: ‘‘The doctrine of estoppel, however 
apparently emphatic, is full of exceptions, which vary according to 
circumstances, and was never designed to apply to a case like the 
instant one, in which the declaration made has led no one astray and 
occasioned damage to nobody.” Stockmeyer vs. Oertling, 38 Ann. 102. 

The Supreme Court of the United States has said: ‘The primary 
ground of the doctrine is that it would be a fraud in a party to assert 
what his previous conduct had denied, when, in the faith of that 
denial, others have acted. The element of fraud is essential either in 
the intention of the party estopped, or in the effect of the evidence 
which he attempts to set up.” Brant vs. Virginia, 93 U. S. 335. 

There is no dispute that this tax was paid by the firm, and the 
repayment was due to the firm, and that Judge Whitaker was employed 
to prosecute and recover the claim for the benefit of the parties 
interested in the firm. The proceeding in the name of Alexander 
Harris solely was taken under his advice and direction, and for 
convenience merely, and all the pleadings were framed by him for the 
purpose of forwarding this end. 

As said by Mr. Greenleaf, in discussing estoppels: ‘It is, however, 
in such cases material to consider whether the admission is made 
independently and because it is true, or is merely conventional, 
entered into between the parties from other causes than a conviction 
of its truth and only as a convenient asswuption for the particular 
purpose in hand.” 1 Greenleaf Ev., § 204. 

It is obvious that the declarations made in the proceedings here 
were so made for the purpose of advancing the convenience and 
interest of all parties in interest, and have subserved that purpose. 
The heirs of Alexander Harris have been in no manner injured or 
prejudiced thereby, and it would be the grossest injustice to allow 
them, on such technical grounds, to defraud their associates of their 

fair share of this partnership fund. 

2d. Opponents claim that the re-opening of the succession of Alex- 
‘ ander Harris, after the same had been fully closed, and the re-appoint- 
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ment of Levi J. Harris as executor, are nullities, and that L. J. Harris, 
thus stripped of the quality of executor, has nothing to do but to turn 
this money over to the heirs of Alexander Harris, as whose ageut he 
received ‘t, leaving himself and the heirs of Aaron Harris to their 
personal action against said heirs for the recovery of any claim they 
have in the funds. Whatever may be the propriety and validity of 
those proceedings under the circumstances of this case, the fact 
remains that L. J. Harris was actually appointed, qualified and 
confirmed as executor, that he collected money as such, and that he is 
bound to account therefor to the court which appointed him. Oppo- 
nents might have ignored these proceedings or might have taken 
action to annul them, and might have relied on a personal action 
against L. J. Harris to enforce their rights; but when they intervene 
in these proceedings as opponents to the account of the executor, and 
ask for an order directing him to pay over these funds to them, they 
necessarily recognize his executorship, in which capacity alone is he 
before the court or subject to its orders and direction. The case pre- 
sents no feature of a personal action against L. J. Harris, individually ; 
and, even if it did, the principles governing the distribution would not 
be different. 

3d. We think the court did not err in dividing this fund equally 
between the three partners in the concern of Alexander Harris. 

Although the interest of the parties in the profits was not equal 
until the last two years of the partnership, yet the junior partners, 
Aaron and Levi J., never bore less than one-third each of the expenses, 
and, as the taxes on the business were part of the expenses, they are 
entitled to an equal share in this sum paid on that account and now 
recovered. 

For two years prior to the dissolution, the three parties shared 
equally in expenses and profits. 

We are referred to a dictum of Mr. Lindley in his work on partner- 
ship, to the effect that ‘under ordinary circumstances and in 
the absence of any agreement to the contrary, money earned 
ought to be treated as profits of the year in which they are paid, and 
not as profits of the year in which they are earned.” If this rule were 
applied, then even if this collection were treated as profits, its division 
would be properly governed by the interests of the partners as exist- 
ing at the close of the partne:ship. We doubt, however, if this rule 
would be applicable to eases in which there had been a change in the 
respective interests of the partners. But we think there is no doubt 
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that the taxes paid were properly expenses and as such should be 
shared. 

4th. We can perceive no relevancy.in the suggestion that these 
taxes had been charged by the firm to its customers. The tax was 
levied on the firm, collected from the firm, aud recoverable only by 
the firm or for its account. Whatever may be the‘rights of the cus- 
tomers, the partners stand on an equal plane in regard to each other 
and the heirs of Alexander have no greater rights than those of Aaron 
or than Levi J. Harris. If the funds are to be received at all by any 
ov all of the partners, each must receive his proper share. 

We find no error in the judgment appealed from. 


Judgment affirmed. 








No. 9887. 


JOHN D. Fisher vs. O. B. STEELE, AUDITOR, AND E. A. BurKE. 
TREASURER, OF THE STATE OF LOUISIANA. 


The State of Louisiana has the inherent right to regulate her finances and to use her 
revenue according to her own judgment, unless restrained by any contract obligation 
or verbal right created by the Legislature in favor of creditors, as to any portion of the 
same. 

Any balance remaining to the credit of one or more of the separate funds created by law, 
after the satisfaction of all warrants drawn against the same, is the property of the 
State, with full power in the Legislature to apply the same to any lawful purpose under 
the constitution. 

Holders of warrants drawn against the general fuaod of 1884 have no contract or vested 
right to any balances for tases due in 1883 and previous years, which were destined by 
Act 107 of 1884 to the gereral fund of 1884, sufficient to defeat the legislative will, as 
expressed in Act 79 of 1886, ordering certain described taxes for said vears, to be placed 
to the credit of a special levee fund, and adopted before the collection of such taxes had 
been effected. 

Act No. 79 of 1886 is not a special or local law within the intendment of Article 48 of the 
State Constitution ; hence, it is not affected by the omission of the notice prescribed in 
that article. 

Levee districts are not corperations within the scope of the prohibition contained in Article 
56 of the Constitution. They are State functionaries exercising delegated powers as 
parts of the government. An act of the Legislature authorizing one of the levee boards 
to build a levee in the State of Arkansas, if necessary. to protect a portion of the 
State from overtiow is not violative of any article, prohibition or provision of the 
State Constitution. 

Act 79 of 1886 is not an appropriation of money within the meaning of the constitution, as 
it does not purport to draw any money out of the treasury. It merely directsa transfer 
of a contemplated revenue, from a separate fund, to which it was destined under a 
general act, toa special fund, and thus moves money within the treasury, but not ont of 
it. A statute of Louisiana authorizing the construction of a levee within the State of 

Arkansas, with ita consent, for the protection of Louisiana lands, is not amenable to 
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the prohibition of the second paragraph of Section 10 of Article | of the Constitution 
of the United States, forbidding any State, without the consent of Congress, to enter 
into any agreement or compact with another State. It is an exercise of no greater power 
than the requisition of the Governor of one State on the Governor of another, for the 


arrest of a fugitive from justice. 
\ PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 





Kennard, Howe and Prentiss for Plaintiff and Appellee. 


H. P. Wells for Defendants and Appellants. 





The opivion of the Court was delivered by 

Pocuf, J. Plaintiff has sued out an injunction to restrain the State 
Auditor and Treasurer from executing Act No..79 of 1886, of the 
Legislature of Louisiana, entitled, ‘An act authorizing the tax due by 
the Vicksburg, Shreveport and Pacific Railroad Company to the State, 
for the years 1880, 1881, 1882 and 1883, to be placed to the credit of the 
Tensas Basin Levee District and Fifth Levee District, for levee 
purposes, and authorizing the parisbes of Ouachita, Richland and 
Madison to appropriate money to said district for the same purpose.” 

His contention is that the taxes contemplated in the act should have 
been placed to the credit of the general fund of the year 1884, against 
which he holds warrants, aggregating the sum of $25,000, drawn by 
tie Auditor on the Treasurer, duly issued, for the expense and purpose 
of maintaining the government of the State and the public institu- 
tions thereof. . 

That, as all the Auditor’s warrants payable out of the general fund 
of 1883, and of previous years, had been paid or otherwise settled, 
the holders of warrants payable out of the general fund of the year 
1884 had acquired a vested right to the taxes referred to in said Act 
79 of 1886, under the provisions of the last paragraph in Section 5 of 
Act No. 107 of 1884, which reads: ‘“‘The several funds herein provided 
for shall be continuous funds, and the State Treasurer shall, without 
legislative action, transfer any and all balances remaining in the 
treasury to the credit of the separate funds, after providing for the 
payment of all warrants drawn against said funds, for any year, to 
the credit of the same funds for each succeeding year,” * * and 


that under the enactment just quoted, the warrant-holders aforesaid 
were vested with rights amounting to a contract in the premises. 

He, therefore, charges said Act No. 79 of 1886 to be unconstitu- 
tional, null and void, for the following reasons: 
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Ist. Because it impairs the obligations of the contract created by 
and between the State and himself as a warrant-holder as aforesaid. 

2d. Because it divests, without compensation, his vested rights 
acquired under the provision of Act 107 of 1884, hereinabove quoted. 

3d. Because it is a local and special law, passed without the notice 
required by Article 48 of the Constitution. 

4th. Because it grants the funds of the State to a corporation, in 
violation of Article 56 of the Constitution. 

5th. Because it applies taxes collected under the authority of the 
State to the construction of levees in the State of Arkansas, in 
violation of Articles 204, 213, 214, 215 and 216 of the Constitution. 

6th. Because it is an appropriation made within five days of the 
tinal adjournment of the session of the Legislature, and (if otherwise 
valid) it violates Article 55 of the Constitution. 

7th. Because it undertakes to use funds of the State upon some 
agreement or compact between the States of Arkansas and Louisiana, 
in violation of the second paragraph of Section 10 of Article | of the 
Constitution of the United States. 

The defendants made a nominal defense, but the serious contest is 
made by the two levee districts intended to be the beneficiaries 
of the act, who, by intervention, pleaded a general denial, and set up 
the special plea that plaintiff has shown no intent to present the 
issues tendered in his petition, for the reason that he has no right to, 
or lien, or privilege on the tax which is the subject of the controversy. 

From an admission in the record, it appears that the amount of 
taxes paid by the railroad company for the years 1880, 1881, 1882 and 
1883 amount to $9687.62, and that the portion of the same which 
would have gone to the general fund of 1884, in the absence of Act 79 
of 1886, amounts to $5198.34, 

The District Judge pronounced the act to be unconstitutional as 
violative of article 55 of the State constitution and perpetuated the 
injunction in so faras the amount which would have gone to the 
General Fund is concerned. Intervenors have appealed. 

Our study of the case has led us to a different conclusion from that 
of the District Judge, and we hold that his judgment is erroneous. 

In our disposition of the numerous constitutional objections levelled 
by plaintiff against the Statute under discussion, we have been guided 
by the rule that the attempt of a private individual to control any 
portion of the finances of the State, and so restrain the proper officers 
from the performance of a plain and unequivocal duty in their admin- 


29 
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istration of funds of the State, by invoking the aid of the judicial 
power to that end, and to annul ané@ avoid as unconstitutional an act 
of the Legislature imposing the duty, and regulating the mode of 
disposing of such funds, involves the exercise of a formidable, but 
delicate power, which courts will be slow to assume, and will never 
attempt to exercise in doubtful cases. 

In treating of a kindred subject, Chief Justice Marshall, as the 
organ of the court, in the case of Fletcher va. Peck, 6 Cranch. 128, 
used the following cautious language: “ The question whether a law 
be void for its repugnancy to the constitution is, at all times a question 
of much delicacy, which ought to be seldom, if ever, to be decided in 
the aftirmative, in doubtful cases, ’ ° ° It is noton slight 
implications avd vague conjectures that the Legislature is to be 
pronounced to have transcended its powers, and its acts to be consid- 
ered as void. The opposition between the constitution and the law 
should be such that the Judge feels a clear and strong conviction of 
the incompatibility with each other.” 

Judge Cooley wrote on the same subject as follows: ** The statute is 
assumed to be valid until some one complains whose rights it invades. 
Prima facie, and ou the face of the act itself, nothing will generally 
appear to show that the act is not valid; and it is only when some 
person attempts to resist its operation, and calls in the aid of the 
judicial power to pronounce it void as to him, bis property or his 
rights, that the objection of unconstitutionality can be presented and 
sustained. Respect for the Legislature, therefore, concurs with well 
established principles of law in the conclusion that such an act is not 
void but voidable only ; and it follows, as a necessary legal inference 
from this position that this ground of avoidance can be taken advant- 
age of by those only who havea right to question the validity of the 
act, and not by a stranger.” Cooley Constitutional Limitation, 4th 
Ed., p. 199. 

That principle is suggestive of a grave doubt of the right of plaintiff 
in this case to assail the constitutionality of the statute under discus- 
sion, beyond the first two grounds contained in his petition, which 
present the averments that the act impairs the obligaticn of his 
alleged contract, and divests his vested rights to the proceeds of the 
taxcs. For it appears to our minds, as a proposition, vot even sus- 
ceptible of controversy, that the State of Louisiana has the right, of 
every sovercign, to regulate her public revenue, and apply her own 
funds as her own judgment may suggest, unless by contract or by 


previous legislation, she has subjected any portion thereof to a legal 
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preference in favor of a creditor or contracting party. But giving 


the benefit of the doubt to plaintiff we shall now proceed to consider 


his numerous objections. 

lst. As the warrants which he holds were issued “ for the expense 
and purpose of maintaining the government of the State and the public 
institutions thereof” it is evident that the obligation of the State to 
pay his warrants does not sprirpg from a contract. To this he does 
not even pretend; he sets up the provision of act 107 of 1884 as the 
souree of his contract, 

But the language of the enactwent will not bear such a construction. 
The direction therein contained for the future guidance of the Treas- 
urer, is to “ transfer any and all balances remaining in the Treasury to 
the credit of the separate funds after providing for the payment of all 
warrants drawn against said funds, for any year, to the credit of the 
same funds for each succeeding year ;” but the taxes due by the Raii- 
road Company for the vears 1880, 1881, 1882 and 1883, and which were 
paid only on the 26th of July, 1886, never remained in the Treasury as 
a balance to the credit of any fund whatever. Before the payment 
thereof, by act 79, approved on the 8th of July, 1886, aud before the 
funds became liable to the effect of the general direction contained in 
the provision now under discussion, the Treasurer was directed to 
place them to the credit of another, and a special fund, nor could those 
funds have been contemplated by the law-maker in the provision of 
the act 107, 1884, for, at that time, the tax was resisted by the com- 
pany as shown by litigation pending in this court, and subsequently in 
the Supreme Court of the United States, of which facts we must take 
judicial cognizance. Dennis vs. Railroad Company, 34. Ann. 954. 

An argument by the State to enhance the rights of claimants to a 
general fund of any year by adding thereto unclaimed balances in 
said fund for previous years cannot be construed as a contract affect- 
ing a fund not then available and which it could not be conjectured 
would reach the Treasury with any certainty or in any given year. 

Nor can it be envoked as a contract by a holder of warrants which 
had not yet been issued at the date of the legislation which is held up 
as a contract. Act 107 was adopted on July 10, 1884, and the sample 
warrant filed in this case bears the date of October 21, 1884. 

2d. We are at as great a loss to conceive of the grounds on which 
plaintiff rests his alleged vested rights to the taxes in question for the 
payment of his warrants. 

‘It is undeniable that the balances which may at any time remain in 
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the Treasury to the credit of any of the separate funds created by 
law, are the lawful property of the State of Louisiana, with full power 
to dispose thereof as any private individual has a right to do with his 
unencumbered property. 


Now, what is the legal meaning and effect of a legislative direction 
to transfer such balances to the same funds of the ensuing year ? 

It surely cannot amount to anything more than an act of gratuity on 
the part of the State in favor of the holders of warrants against the 
particular fund for the year to which the surplus is thus transferred. 


What power or authority can be invoked to hold the State to the 
full gratuity, if she subsequently desires to decrease it to any extent, 
and to compel her to give the whole “ pound of flesh” as ‘ denomi- 
nated in the bond ?” 


A fortiori will no one be heard to claim, under such legislation, 
any vested right to.a fund which had then no existence, and which 
therefore could not have been included in an appropriation for the 
benefit of any one. 


3d. It is difficult to understand how a statute directing the transfer 
of certain moneys from one fund to another in the treasury, can be 
amenable to the objection that it is a local or special law; and to 
thus subject it to the provisions of Article 48 of the Constitution which 
requires previous notice by the publication of the intention to apply 
therefor. As this objection has not been argued by plaintiff’s counsel, 
we are left to the inference that the ground may be intended to apply 
to the acts creating the two levee districts which are the beneficiaries 
of the act in question. In that event, the argument is met by Article 
46, which provides that: ‘‘The General Assembly shall not pass any 
local or special law on the following specified objects: * * * 

“Creating corporations, or amending, renewing, extending or 
explaining the charter thereof; provided, this shall not apply * * * 
to the organization of levee districts and parishes.” But the question 
is no longer an open one, since the decision recently made by this 
Court in the case of the Planting Company vs. Green Tax Col., in 
which plaintiff’s counsel herein successfully maintained the reverse of 
their present contention on this point. 


4th. Plaintiff’s counsel have not favored us with an argument in 
support of this fourth objection, and it is doubtless, because they 
shrank from the task of attempting to prove that a“ levee district ” 
created by the State as one of its functionaries, charged with the duty 
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of providing for the general welfare of the people by protecting them 
from inundation, could, by any reasoniug, be considered as an associa- 
tion or corporation, distinct from, and independent of, the State 
within the intendment of the prohibition contained in Article 56 of 
the Constitution, when it says: ‘The funds, credit, property, or 
things of value of the State, or of any political corporation thereof, 
shall not be loaned, pledged or granted to or for any person or 
persons, association or corporation, public or private.” 


The funds thus applied in these two acts do not cease to be moneys 
of the State, but the use thereof is merely directed to a designated 
object, which is in itself a State function. 

5. Plaintiff’s counsel are also silent on this objection, which is 
levelled at the right of the State to build levees in the State of 
Arkansas. The object of the levee which the act authorizes the 
board to build in Arkansas, is expressed to be for the protection of 
said district from overflow. The object is, therefore, within the 
logical and reasonable purpose contemplated by the Constitution in 
the system of levees which it has provided for in Articles 204, 213, 214, 
215 and 216. 

It is passing strange that the very articles which the Legislature 
manifestly intended to carry out by this measure are invoked by 
plaintiff as obstacles to the enactment. 

6th. This objection, which invokes the nullity of the act because it 
is an appropriation of money made within the last few days of the 
session, is the ground which the District Judge sustained. It must 
have appeared ominous to plaintiff to have seen the District Court 
rest its judgment on the weakest ground of his pleadings. As an 
argument, it is answered by the text of the act, which reads: “ All 
the State taxes due by the Vicksburg, Shreveport and Texas Pacific 
Railroad Company, in and for the parishes of Ouachita, Richland and 
Madison, for the years 1880, 1881, 1882 and 1883, shall, when paid into 
the treasury of the State, be at once placed to the credit of the Tensas 
Basin Levee District, * * to be used in the manner now provided 
by law, in constructing, repairing and maintaining any and all levees 
in the State of Arkansas (said State consenting), that will protect 
said district from overtlow.” What portion of that language can be 
construed as an appropriation of money, we are at a loss to appreciate. 

The real object of the act is to provide additional means for the 
purposes of the works to be made by the State, through that levee 
‘ district, towards the preservation of the property of its people, and 
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to that end, certain taxes therein described, are designated as a special 
levee fund in addition to resources previously provided for to the 
credit of the board charged with the performanee of that duty. The 
act merely directs that certain funds, when they reach the Treasury, 
shall be placed to the credit of a special fund, instead of being 
distributed ratably among the four separate funds created by law, and 
designated as the “General Fund,” the “Current School Fund,” the 
‘‘Interest Fund,” and the ¢‘General Engineer Fund.” It partakes 
more of the nature of an act creating a revenue for a special purpose 
than one appropriating any portion of an existing revenue. It is 
therefore immaterial whether the act was passed and signed within the 
time specified in article 55 of the Constitution. 


7th. The seventh objection invokes the second paragraph of section 
10 of article 1 of the Constitution of the United States, which reads: 
“No State shall, without the consent of Congress, * * * enter 
into any agreement or compact with another State, or with a foreign 
power, or engage in war unless actually invaded, or in such imminent 
danger as will not admit of delay.” 


On reading that objection in connection with the constitutional 
prohibition just quoted, the mind would naturally expect a charge that 
the State of Louisiana was projecting a treaty of alliance with the 
State of Arkansas, or contemplating some joint scheme of commercial 
or industrial enterprise, or perhaps conspiring for the establishment of 
a new confederacy ; but great is the relief when the mind is informed 
that the purpose which plaintiff resists with such a powerful shield, 
is merely to build a piece of levee in the State of Arkansas if neces 
sary, and if that State does not object, or consents. 


It is indeed too clear for argument that such a transaction is no more 
a prohibited compact between two States than is contained in the 
requisition of our Governor for, and the consent of another to, the 
capture and arrest of a fugitive from justice. 

We conclude that the statute under discussion has successfully 
withstood all of plaintiff’s attacks, which are manifestly more formi- 
dable in their number than in their intrinsic strength. 


It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; that the prelimi- 
nary injunction issued herein be dissolved, and that plaintiff's action 
be dismissed at his costs in both courts. 
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No. 9915. 


EXCELSIOR PLANTING AND MANUFACTURING COMPANY vs. T. K. 
GREEN, Tax COLLECTOR, ET ALS. 


Act No. 44 of 1886 does not violate Art. 29 of the Constitution, that ‘‘ Every law shall 
embrace but one object, which shall be expressed in the title.’ The act embraces but 
one broad and comprehensive object, and its various provisions embrace means for its 
accomplishment, appropriate and referrable to the object. and all of which are ex- 
pressed in the title. 

The act does not violate Art. 48 of the Constitution, prohibiting local or special laws 
without previous published notice having been given of the intention to apply for 
them. This law is removed from the operation of Art. 48 by Arts. 214 and 214 of the 
Constitution, the first of which provides that “‘ a levee system shall be maintained in 
the State,” and the other authorizes the establishment of levee districts, etc. The 
power granted by Art. 213 is ancillary to the duty imposed by Art. 214. The power 
and duty so expressly conferred by these articles passed to the Legislature untrammelled 
by the restrictions of Art, 48, affirming 33 Ann. 568; 35 Ann. 492; 35 Ann. 1142. 

The power conferred by Art. 214 of the Constitution to levy a tax of five mills on all the 
property of the district, was not exclusive of the power of loca] assessments for the 
same purpose. The intention was to grant a new and additional power, which, but 
for such express grant, would have been prohibited by other articles of the Constitution, 
not to destroy powers already possessed. 





Arts. 35, 43. 53 and 55 of the Constitution have no application, because this is not an 
appropriation or a revenue bill within the meaning of those articles 

Arts. 44 and 56 do not apply, because this act does not “contract or authorize the 
coutracting of any debt or liability on behalf of the State ;’ and the bonds authorized 
are for the benetit of the levee district corporation itself. and not for any other person 
or corporation, as intended by Art. 50. 

The assessments levied by the act are not violative of Arts. 203, 209, 214 and 242, on the 
subject of taxation. aftirming, after discussion, former decisions, holding that “ local 
ussessments for public works, levied, not on taxable property generally for common 
public benefit, but only on) particular property specially benefited by the works as au 
equivalent for the direct benefit conferred, although an exercise of the taxing power 
are not consitiered as taxes within the scope and meaning of constitutional restrictions 
on the general power of taxation.” 

Although the legislative power to levy local assessments is thus recognized, yet it does not 
follow that every exaction may be supported by simply calling it a local assesswent. 
Three elements must concur to make a valid local assessment: ist. The work must be 
public, and of a character to confer special benefit on the district assessed, as distinct 
from the general benefit to the State at large. 2d. (he assessment must be supported 
by benefits, actually or presumptively received by the persons or property subjected to 
it. 3d. The contribution must not manifestly exceed the benefit conferred. 

Any pretended assessment wanting in these elements would cease to be taxation. and 
become a taking of property without process of law and without adequate compensa 
tion. 

When, however, the Legislature, in the {exercise of legislative power, has levied loval 
assessments which are not clearly wanting in the foregoing elements, it is not the 
province of the judiciary to annul and set them aside. 

Local assessments are, as a general rule, levied on land alone; but this is only because land 

is the kind of property which is usually benefited ; but there exists no such constitu 

tional or other restriction on the legislative power: and when particular personal 
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property has enjoyed a benetit from the works to which it owes its existence and 
preservation, nothing prevents the Legislature from assessing it. 

Under this act the cotton is d, not simply as a bale of cotton, but as a bale of cottou 
which has been produced on lands protected by the levees, and has, during the period of 
its cultivation and growth, enjoyed the benefit of its protection. No one dealing with 
such cotton can be prejudiced, because all are advised by the law, from the moment 
when the cotton is planted, that, when it reaches the condition of a ginned bale, it must 
pay this tax. 

The provisions of the fourteenth amendment to the Constitution of the United States and 
of Arts. 6 and 156 of the State Constitution on the subject of taxing property, without 
due process of law, or without adequate compensation previously made, do not apply to 
local assessments, but only to exactions made under the right of eminent domain. 

We have no jurisdiction over the reconventional demand. 


PPEAL from the Ninth District Court, Parish of Concordia. 
Young, J, 








Elam & Luce, Conner & Conner, and F. L. Mason for Plaintiff and 
Appellant. 

Steele, Garret & Dagg and Kennard, Howe & Prentiss, for Defendants 
and Appellees. 


The opinion of the Court was delivered by 

FENNER, J. The objects of this action are to enjoin the execution 
of the provisions of the act of the General Assembly, No. 44 of 1886, 
and to have said act decreed to be unconstitutional, null and void. 

The general objects of the act referred to are to establish a levee 
District composed of certain territory therein defined ; to create for 
‘said district a body corporate styled “The Board of Commissioners 
for the Fifth Louisiana Levee District ;” and to vest said board with 
various powers and duties therein enumerated, having in view the 
principal purposes of “the construction and maintenance of levees, 
and to establish a comprebensive levee system . ° ° for 
the purpose of permanently securing the entire district from destruct- 
ive floods,” and of providing the necessary revenues for carrying out 
said objects. 

The constitutional objections urged are numerous, and we shall 
consider them separately. 

I, 


It is claimed that the title of the act does not comply with the 
requirements of Art. 29 of the Constitution which prevides that 
“every law shall embrace but one object and that shall be expressed 
in its title.” The title is very long and very specific and certainly 
expresses and covers every provision embraced in the law. Indeed 
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the complaint is, not that the title fails to express the object of the 
law, but that the law itself embraces more than one object. Hence 
the decisions relied on by plaintiff’s counsel in the Irwin case, 33 Ann. 
63, and State vs. Baum, 33 Ann. 982, have no application. In those 
cases we were concerned exclusively with the sufficiency of the titles ; 
and finding that the laws contained provisions of a character not 
expressed or suggested in the titles, we decreed their nullity. Lan- 
guage used to distinguish the provisions expressed, from those not 
expressed, in the title, as being ‘‘distinct and separate,” is not to be 
interpreted as meaning that they were so separate and distinct that 
they could not have been embraced in the same law if they had been 
properly expressed in its title. 

We have, heretotore, held that a law is not invalidated because it 
contains “‘ several particular objects, all of whicli are properly refer- 
able to, and subdivisions of, a single general object.” State vs. Hen- 
derson, 32 Ann. 781; Weise vs. Thibaut, 34 Ann. 556. (Reported by 
syllabus only ; see opinion.) 

Cooley lays down the proper principle governing the application of 
this constitutional requirement: ‘‘ The general purpose of such provis- 
ions is accomplished when the law has but one general object which is 
fairly indicated by its title. To require every end and means 
necessary or convenient for the accomplishment of the general object, 
to be provided for by a separate act relating to that alone, would not 
only be unreasonable but would actually render legislation impossi- 
ble.” Cooley Const. Lim., p. 143. 

The proper application of the foregoing principles renders the 
objections to statute under this head so untenable and futile that we 
really feel it unnecessary to particularize them The law has one 
broad and comprehensive object fully expressed in its title, and its 
various provisions only embrace means for its accomplishment, appro- 
priate and referable to the object itself. Under plaintiff’s theory the 
Legislature, to effectuate this object, would have been obliged to pass 
a dozen separate acts, each of which, standing alone, would have been 
meaningless. 

II. 

The next objection urged is that the act violates Art. 48 of the Con- 
stitution which provides that ‘‘no local or special law shall be 
passed on any subject not enumerated in Art. 46, unless notice of 
the intention to apply therefor shall have been published, ete., at least 
thirty days prior to the introduction into the General Assembly of 
such bill.” 
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Waiving the question as to whether this is a local or special law, it 
is removed from the operation of Art. 48 by Arts. 213 and 214, the 
tirst of which provides that “a levee system shall be maintained in 
the State,” and the last declares “ the General Assembly may divide 
the State into levee districts, and provide for the appointment or 
election of levee commissioners in said districts, who shall, in the 
method and manner to be provided by law, have a supervision of the 
erection, repairs and maintenance of the levees in said districts; to 
that effect it may levy a tax, not to exceed five mills, on the taxable 
property situated within the alluvial portions of said districts subject 
to overflow.” 

The power thus expressly conferred by Art, 214 is ancillary to the 
duty imposed by the previous Art. 213, and it passed to the Legislature 
untrammelled by the restrictions contained in Art. 48. 

The Constitution imposed upon the General Assembly the duty to 
maintain “‘a levee system,” and, as an aid in the furtherance of such 
duty, it conferred the power to establish ‘‘ levee districts.” 

We are bound to presume that, in passing this statute, the General 
Assembly has concluded that, for the efficient performance of its duty 
to maintain a “ levee system,” it was essential to exercise this power 
of establishing a “ levee district.” 

We have held in three cases that where the Constitution has, in 
express terms, couferred on the General Assembly the duty, or even 
the power, to adopt legislation on a particular subject, even though 
local in character, such duty and power are not subject to the restric- 
tions imposed by Art. 48. Taxpayers vs. City, 33 Ann. 568; Davidson 
vs. Houston, 35 Ann. 492; State vs. Dalon, 35 Ann. 1142. 

We can add nothing to the reasoning preseuted in those cases, and 
content ourselves with referring to them. 

ITI. 

It is claimed, however, that the act violates Art. 214 itself, which 
has just been quoted, because the last clause thereof authorizing the 
levy of a “tax, not to exceed five mills, on the taxable property 
situated within the alluvial portion of said districts subject to over- 
tlow,” is a provision of the means for the exercise of the prior power 
granted, which is restrictive and impliedly prohibitive of a resort to 
any other means, and that this prohibition is violated because the act, 
after authorizing the levy of the five mill tax, proceeds to authorize 
the collection of certain local contributions or assessments on 
particular property benefited by the levees. 

We consider the reasoning of plaintifi’s counsel on this subject 
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entirely fallacious. They assimilate this provision to the clause of 
the Constitution authorizing the General Assembly “ to exempt from 
taxation property actually used for church, school or charitable 
purposes,” and to another clause fixing the salary of the judges of 
this Court at $5000 per annum. It has been held that no other prop- 
erty than that enumerated can be exempt from taxation; and we 
should, of course, hold that no greater salary than $5000 could be 
conferred upon the judges. We carry the analogy to its fullest extent 
when we say that, under Art. 214, the power granted to levy the five 
mill tax would be exclusive and prohibitive of any levying of any 
greater tax; but the analogy entirely fails when the effort is made to 
extend the prohibition to the provision of other means than taxes. It 
is obvious that the object of the last clause of Art. 214 was not to 
exclude the power of local assessment, but simply to confer the power 
of taxation. It was necessary for the latter purpose, because, without 
it, such power could not have been exercised, being in violation of 
other constitutional provisions on the subject of taxation. But the 
power of local assessment (if it exists at all, which will be considered 
hereafter) existed entirely independent of this and all other provisions 
on the subject of taxation. To hold that the power of local assess- 
ment was taken away, because the power of taxation was conferred, 
would be to reverse the purpose of the article, and to convert what 
was evidently intended as the grant of a new and additional power 
into a destruction of power already possessed. 

No sound rule of interpretation supports such a construction and we 
sustain the legislative interpretation which has rejected it. 

IV. 

The objections that the act violates Arts. 35, 53, 55, 43, 44 and 56, 
may be disposed of in globo. 

As to the first four articles, they have no application, because it is 
evident that this is not an appropriation or revenue bill within the 
meaning of those articles. 

As to Arts. 44 and 56, they are equally inapplicable, because the 
act does not ‘‘ contract, or authorize the contracting of, any debt or 
liability on behalf of the State;” and it does not loan, pledge or 
grant the funds, or credit, or property of the State, or of any political 
corporation thereof ‘to or for any person or persons, association or 
corporation, public or private.” The bonds authorized to be issued 
by the corporation are issued for its own exelusive purposes and 
benefit. 

‘As to the grant to the corporation of certain lands of the State, we 
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need not now discuss its constitutionality, because it does not affect 
the issues in this case, and even if that part of Section 11 were uncon- 
stitutional (which we do not decide) the rest of the act might well 
stand without it. The same remarks apply to the exemption of said 
granted lands from taxation. 

V. 

Section 9 of the Act authorizes the board to “‘ levy, annually, a local 
assessment or forced contribution of five cents on each and every acre 
of land within the district ;” and Section 10 provides: ‘that in case 
the said board shall deem the funds heretofore provided for, inade- 
quate to locate, repair and construct levees so as to prevent disastrous 
floods, the said board shall have authority to levy a special assessment 
or forced contribution, not to exceed fifty cents per bale on each and 
every bale of cotton produced in the district upon lands subject to 
taxation under the provisions of this Act.” 

The contributions levied under the foregoiag provisions are the main 
subjects of controversy. They are assailed as violative of Articles 203, 
209, 214 and 242 of the State Constitution. 

It is not necessary to quote these articles. It is sufficient to say that 
they all contain certain directions, regulations and limitations which 
the framers of the organic law have ordained as controlling the exer- 
cise of the power of taxation by the State and its subordinate political 
corporations. 

It is self-evident, that if the contributions here involved are em- 
braced within the scope and meaning of the words “ taxes,” aud ‘‘tax- 
ation,” as employed in those articles, they would unquestionably 
violate both their letter and spirit. 

But in a recent case, very analogous to the instant one, we have 


held, after the most careful consideration, that ‘local assessments for ° 


public works, levied, not on taxable property generally for mere 
common public benefit, but only on particular property specially ben- 
efited by the works, as an equivalent for the direct benefit conferred, 
are not considered as taxes within the meaning of constitutional re- 
strictions on the power of taxation.” Charnock vs. Levee Dist. Co., 
38 Ann. 323. 

In so holding, we followed a long line of precedents in the juris- 
prudence of this and of other States, approved by the standard text 
writers. 11 Mart. 324, 9 Rob. 333; 2 Ann. 330; 4 Ann. 2; 11 Ann. 220, 
370; 14 Ann. 998; 20 Ann. 499; 21 Ann. 51; 32 Ann. 888; 33 Ann. 276; 
34 Ann. 362; 36 Ann. 670, 38; Burroughs on Taxation, Chap. 22; 
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Cooley on Taxation, Chap. 20; and numerous authorities from other 
States cited by those authors. 

We have considered attentively the respectful but vigorous assault 
made on the correctness of our opiniou holding that this principle is 
applicable under the peculiar provisions of the present Constitution. 

Our minds have been open to conviction, and, to paraphrase the 
nervous language of Chief Justice Black, if satisfied we had stumbled, 
we should, by no means, feel compelled to stumble again every time 
we came to the place where we stumbled before. 

But on the most careful reconsideration of the question under all the 
additional light thrown upon it by the arguments of counsel and by 
their researches into the proceedings of the Convention, as recorded in 
its journal, we remain fully convinced of the correctness of our former 
decision. 

The journal of its proceedings shows that the Convention absolutely 
refused to embody in the Constitution any regulation whatever of the 
power of local assessment; and amongst the propositions offered and 
rejected, was the following: 

“Art. —. No specific tax or assessment for local improvements shall 
be levied or collected if the tax or assessment shall exceed the amout 
of the benefit conferred on the property.” Official Journal, Conv. of 
1879, pp. 201, 209, 261, 325 

It is impossible to resist the inference that the Convention, having 
the subject of local assessments repeatedly brought before it, knowing 
that, under uniform jurisprudence, that subject was held not within the 
grasp of general provisions on the subject of taxation, and thus re- 
fusing to adopt any regulations whatever concerning it, determined to 
leave that power, where it had always rested, in the hands of the Leg- 
islature, to be exercised according to its discretion, limited only by 
other constitutional principles. 

This is the conclusion reached by us in the Charnock case and we 
are bound to adhere to it. 

Vi. 

We are next to consider whether, admitting the legislative power to 
levy local assessments, the particular contributions exacted under 
this act are local assessments properly so called; for, as Judge Cooley 
wisely says, “‘a man’s property is not to be taken from him with 
impunity, and without redress, by simply ealling the appropriation an 
Cooley on Taxation, 


* 


asséssment, when it is not such in its elements.’ 


p. 460. We must understand what are the principles underlying this 
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and supporting this peculiar species of taxation, which is thus eufran- 
chised from the constitutional restraints imposed apon the ordinary 
exercise of the taxing power. 

We consider Cooley’s definition of these principles to be clear and 
correct, viz: ‘*Special assessments are made upon the assumption that 
a portion of the community is to be specially and peculiarly benefited 
in the enhancement of the value of the property peculiarly situated 
as regards a contemplated expenditure of public finds; and, in addi- 
tion to the general levy, they demand that special contributions, in 
consideration of the special benefit, shall be made by the persons 
receiving it.” Cooley Taxation, p. 416. 

Three elements must concur, viz: 

Ist. The work must be public and of a character to confer special 
local benefits on the district within which the assessment is levied. 

2d. The assessment must be supported by benetits actually or 
presumptively received by the persons or property subjected to it. 

3d. The contribution must not manifestly exceed the benetit con- 
ferred. 

Where these elements or any of them are clearly wanting in con- 
tribution exacted under the name of a local or special assessment, 
the legislative action cannot be sustained. But the province of deter- 
mining for what objects, in what districts, and on what persons or 
property, such assessments may be levied, is wisely and, indeed, 
necessarily confided to the legislative department, and it is ouly where 
the assessment is so manifestly unjust, oppressive and violative of the 
foregoing requirements as to give demonstration that they have been 

disregarded, that a court would be justified in overruling the legisla- 
tive judgment. Indeed, Cooley says: “It is conceded that the 
legislative judgment that a certain district is or will be so far specially 
benefited by an improvement as to justify a special assessment is 
conclusive, and that its determination as to what shali be the basis of 
the assessment is equally conclusive. To invoke the intervention of 
a court for relief against the results of its conclusion is to give its 
judgment controlling effect over that of the Legislature, in a matter 


of the apportionment of a tax, which, by concession on all sides, is 


purely a matter of legislation. This is confessedly inadmissible in 
any case where the legislative power has not been exceeded by an 
apportionment merely colorable.” Cooley Taxation, p. 459. 

Applying these principles to the instant case, there can be no ques- 
tion that the object for which the assessments are levied, viz: The 
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building of levees, is a public and proper one, and that the property 
within the district will be undoubtedly benefited. 

It has been held by this court, and is unquestionably true, that the 
main object of the public levee system in Lonisiana is to protect 
arable lands from overflow and thus to enable crops to be produced 
upon them. Cash vs. Whitman, 13 Ann. 401, 38 Ann. 

It is equally evident that such open and arable lands, by reason of 
the ability thus secured to make crops, derive greater benefit. from 
levee protection than uncleared or uncultivated lauds. It would have 
been competent, and clearly just, for the legislature to have imposed a 
greater contribution on the former than on the latter. 

So, considering that the fairest measure of the additional benefit de- 
rived by the cultivated lands would be the crops actually produced, 
that would likewise form the safest guide in apportioning the addi- 
tional contribution. 

Nor do we see any reason why the crops themselves, thus protected 
and saved might not be subjected to assessment. 

Now, it is a fact of which we may take judicial cognizance, that the 
principal agricultural product of the region comprised within the 
levee district is cotton, to which all other crops are subsidiary, and 
which is, as a general thing, the marketable and money-producing 
crop. 

The Legislature, doubtless, concluded that the cotton produced on 
land would be as reasonable and fair a measure of the extra benefit 
derived by such land as any other, and that this cotton, having been 
protected during the whole season of its growth by the levees, had 
enjoyed a benetit which formed a just basis for its assessment. In 
this the Legislature certainly acted within the range of its power and 
in thorough conformity with the principles of special asssessment. 
The only question was how and when to apportion and collect the 
assessment on such cotton. The simplest and most practical method 
was evidently that adopted, to-wit: to apportion it on the ginned 
bale, which is the mercantile form to which all cotton is reduced for 
marketable purposes. 


We can see no objection to this method. 


The contention that this is a simple tax upon an article of personal 
property. which, at the moment it is taxed, has reached a condition in 
which it cannot possibly be benefited by levees, is entirely teo 
narrow. The basis of the tax is not merely that the thing is a bale of 
cotton, but that it is a bale of cotton which has been produced on land 
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protected by the levees, and has, during the period of its cultivation 
and growth, enjoyed the benefits of such protection. 

Every person who plants, cultivates, gathers or deals with this 
cotton, from first to last, knows, from this law, that when it passes to 
the stage of being ginned and baled, it is to pay the specified assess- 
ment as an equivalent for the protection it enjoyed during the period 
of its growth. 

Thus the tax, in effect, attaches to the crop from the moment of 
planting the cotton and adheres until paid. 

It is vain to say that a bale of cotton is personal property, 
and that local assessments can only be levied on real estate. 
There exists no such constitutional or other restriction on the legisla- 
tive power. It is true, as Mr. Burroughs says, that ‘* as a general 
rule, the local assessment is solely upon land, and not on personal 
property.” Burroughs on Tax’n, p. 473. 

But this is because, ordinarily, land is the kind of property which 
receives the benefit of such public improvements by increase of 
value. 

Cooley says: ‘‘ Personal property is not commonly thus assessed. 
The reason is manifest in the fact that special benefits generally 
accrue almost exclusively to lands.” He refers to many cases, 
however, in which the assessment does embrace personal property as 
well as land. Cooley, Tax’n, p. 457. 

When, as in the instant case, the particular personal property as- 
sessed has enjoyed a benefit from the works, to which it owes its ex- 
istence and preservation, and when the Legislature has, in the exercise 
of its judgment, determined that it should contribute for such benefit, 
no principle or precedent can be found which would justify a court in 
overruling its decision. 

VIL. 

The provisions of the 15th amendment to the Federal Constitution, 
and of articles 6 and 156 of the State Constitution prohibiting the tak- 
ing of property “‘without due process of law” and the taking of private 
property “for public purposes without just and adequate compensation 
being first paid,” have no application to contributions levied under the 
taxing power, but only to exactions made in the exercise of the right 
of eminent domain. 

Cooley says: ‘‘that local assessments are an exercise of the taxing 
power, has over and over again been affirmed until the controversy 
must be regarded as closed ;” quoting a large number of authorities. 
Cooley on Tax’n. 430. 
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We so held in the Charnock ease, 38 Ann. 323. 

It is well settled that the foregoing constitutional provisions have no 
application to local assessments possessing the elements essential to 
their validity, such as we have held these to be. If they were wanting 
in these elements, the case would be different ; they would then ‘cease 
to be taxation and become a taking of private property for public use 
without just compensation.” Burroughs on Tax’n., p. 467. 

We have thus disposed of all the constitutional objections to the 
law. In reaching our conclusions we have been guided by the follow- 
ing cardinal principles which, though elementary, cannot be too often 
repeated as fixing the proper relations between the judicial and legis- 
lative departments of the government: 

Ist. That the legislative department of the State possesses com- 
plete and sovereign legislative power except so far as restrained by 
limitations imposed thereon by the Constitutions of the State and of 
the United States. 

2d. That whoever assails the validity of a legislative act passed 
in the exercise of legislative power, must point to the portions of the 
State or Federal Constitutions which, expressly or impliedly, prohibit 
the adoption of such an act. 

3d. That the judiciary, recognizing the right and duty of the 
Legislature to construe and determine primarily its own power under 
the Constitution, will never overiule that determination unless clearly 
convineed of such radical inconsistency between the law and Consti- 
tution that the two cannot be reconciled. 

The presages of dire woes to result from the recognition of such 
power in the legislative department, are not, in our opinion, foreshad- 
owed by the prudent and equitable exactions imposed by the present 
law, which, we trust, will be abundantly repaid by the benefits 
received. We have, however, indicated, in the present opinion, 
conservative principles which control and restrain the power and 
would afford protection in the improbable contingency that the Legis- 
lature should violate the trust that the people have reposed in its wis- 
dom and patriotism. 

The learned judge a quo, in a forcible opinion, reached the same 
conclusions which we have announced, on every point except the 
validity of the assessment on cotton. 

We are clearly without jurisdiction of the reconventional demand. 
It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by annulling that portion thereof which 
partially maintains the injunction, and by now deecreeing that the 
injunction sued out herein be dissolved and plaintiff’s demand be 
rejected, plaintiff to pay costs of the lower court as of this appeal. 

30 
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~ Succession of Piffet. 
No. 9806. 


Succession OF CHARLOTTE Pirret.—ON RULE OF A LEGATEE FOR 
POSSESSION. 

The executors of a will who deliver possession of ap immovable to the usufructuary under 
the will, legally lose seisin of the property, which does not revert to the succession if the 
usufruct expires before the functions of the executors have expired; the usufruct then 
becomes incorporated with the ownership. Hence, in such a case the legatee of the 
naked ownership of the immovable cannot demand deilvery of his legacy of the exe. 
cutors, 

A PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Fred, D. King for Plaintiff and Appellant. 


T. Gilmore & Sons for the Executor, Appellee. 


The opinion of the Court was delivered by 

PocuE, J. The last will of the deceased contained a special legacy 
ot two pieces of immovable property, on Bourbon street, in this city, 
in favor of Joseph R. Meghill, subject to the usufruct thereof, for his 
lifetime, bequeathed to J. B. Piffet, the decedent’s husband. The will 
was probated, and in due course Piffet was placed in possession of the 
property, subject te his usufruct, and Piffet died in September, 1885. 

A short time thereafter Meghill, the legatee for the naked ownership 
of that property, instituted these proceedings, to be put in possession 
thereof, on the ground that the usufruet established by the will in 
favor of J. B. Piffet had ceased at his death. He made the executor a 
party to his rule. 

The latter made no opposition or appearance by pleadings. On the 
trial the relief prayed for by plaintiff in rule was denied for the time 
being, and further consideration of the rule was postponed to the trial 
of the opposition of J. B. Piffet, now represented by his heirs at law, 
claiming the marital fourth of the succession of Charlotte Pittet. 

From that juaggment Meghill has taken the present appeal. 

The District Judge rests his judgment on the following considera- 
tions, that in view of the claim urged by the Piffet heirs for the 
marital fourth, which, if sustained, would take precedence over the 
legacy in favor of Meghill, plaintiff in rule, and that by parting with 
portions of the property of the succession the exeeutors might 


eventually be without sufficient means to meet the payment of said 
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marital fourth, although many other legacies under a particular title 
had already been delivered, it was thought proper not to grant the 
relief prayed for at that stage of the suecession. The record is not a 
condition to justify us in reviewing the reasons of the judge, as we 
tind no issue to pass upon. It is true that the, consideration adopted 
by the judge had been suggested, in arguinent, by counsel for the 
heirs of Piffet. 

But it appears that the Piffets tiled no intervention or pleadings of 
any kind. Now the executor, who did not join issue below, states 
here by brief that he has no‘interest in the matter, as his seisin of the 
property terminated with the delivery thereof to the usufruetuary ; 
and that at the end of the usufruct the property cannot revert to the 
succession, but the possession is then legally joined to the naked 
ownership. 

That proposition is undeniable in law, and hence the executor was 
not the proper party to be made a defendant in rule. 

Article 1630 of the Civil Code provides: ‘* The delivery of legacies 
under a particular title must be demanded of the testamentary execu- 
tor, who has the seisin of the succession. If the testamentary execu- 
tor has not the seisin, or if his functions have expired, the legatees 
must apply to the heirs.” 


It is argued by appellant’s counsel that the executors have yet the 
seisin of the succession; that may be true as to certain portions 
thereof, but it surely cannot be extended to a piece of property which 
is the object of a legacy under a particular title, and which under the 
will has gone out of the control of the executors. 


It thus appears to our minds that when this rule was tried there 
Was Do issue joined or to be tried before the court, and that the rule 
should have been discharged for want of parties. 

Since the death of Piffet the property in question must be in posses- 
sion of some one, subject to the right of possession of the legatee of 
the naked ownership. It is not in the possession of the executors, 
aud it is not intimated that it is in the possession of the succession of 
J. B. Piffet. The way may be open to the legatee, but if he is resisted 
he has his proper recourse. 

It is therefore ordered that the judgment appealed from be annulled 
and set aside, and it is now ordered that the rule for possession by 
Meghill be discharged at his costs in both courts, without prejudice to 
his right of taking possession of the property described in his rule, or 


of judicially claiming the same ina preper proceeding. 
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No. 9908. 


ELLA D. GALLION ET AL. vs. JAMES E. KEEGAN, ADMINISTRATOR. 


The petition in this case exhibits an action by a former minor arrived at the age of majority 
against the succession of a deceased tutor, to recover an amount alleged to be due by 
him m virtne of his gestion as tutor. 

As such, it stands in the same position as if the tutor were alive and the action were directed 


against him. 
More than four years having elapsed after the majority of plaintiff before the suit was 


brought, the plea of prescription of four years is sustained. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 


W. R. Rutland for Plaintiff and Appellee. 
W. H. Jack for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. A careful scrutiny of the petition filed by plaintiff in 
this case, satisties us that it is an action brought by her against the 
administrator of the succession of her former tutor to recover judg- 
ment for an amount due her by said tutor on account of property and 
funds received by him in that capacity and never accounted for. 

Plaintiff was the sole heir of her father, Dewitt Iverson Ellzey, who 
died in 1860. She avers that her grandfather, Wm. Ellzey, caused her 
father’s succession to be opened, and was appointed and qualified as 
administrator thereof, and caused an inventory to be taken showing 
property to the value of $7,823; that, after the death of her mother, 
which occurred in 1862, her said grandfather “was duly appointed 
tutor to your petitioner, who was then a minor, and he qualified as 
such, and he caused an inventory to be taken of all the property be- 
longing to her, which was worth its appraised value say $8,418.10, and 
that, as such tutor, he took possession of said property and held it 
under his own control until his death, which occurred about January, 
1866.” 

She then avers that Keegan was qualified as administrator of the 
succession of her said grandfather and former tutor, and has been and 
still is acting as such administrator; that ‘“‘ he refuses to pay her the 
balance due her by her former tutor, say $8,418.10, less a credit of 
$1,600 paid in 1867. * * She avers that she has demanded of said 
administrator the payment of this amount and that he refuses to 
pay the same, and she has also demanded that he allow the said 
claim which he refuses to do, and that he also refuses to tile an ae- 
count as administrator of said successions in which she might force 
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him to tabulate her said claim. She avers that she is now a major 
and has been long since emancipated by marriage, and has a right to 
be paid the balance due her by her former tutor out of his succes- 
sion or estate which is in the hands of his said administrator, J. E. 
Keegan, but that she has failed to get him to do so after amicable de- 


$ 


mand, and he also refuses to tabulate her claim ;” and she prays for 
judgment against him for the sum claimed. 

' The foregoing extracts sufticiently establish the true nature of the 
suit to be an action against the administrator of a deceased tutor to 
recover an amount due by him in virtue of his gestion. 

It is, in no respect, different from what the action would have been 
if the tutor were alive and the action were directed against him. 

Amongst numerous defences, the defendant pleads the prescription 
of four years under Art. 362 of the Civil Code, providing : ‘The action 
of the minor against his tutor, respecting the acts of the tutorship, is 
prescribec by four years, to begin from the day of his majority.” 

Plaintiff was born in December, 1858; became of age in December, 
1879 ; and this action was only filed on November 8, 1884. 

The evidence conclusively shows that the defendant administrator 
never received possession of any property belonging to the minor. 

The inventory of the minor’s estate shows that it consisted of four 
items, viz: Ist., lands; 2d., slaves; 3d., two beds and bedding; 4th., 
certain notes and accounts appraised at $2,618. 

It is shown that the plaintiff is in possession of the lands and furni- 
ture; and the slaves, of course, were disposed of by emancipation. 

Nothing remains to be accounted for but the notes and accounts. 
One of these notes was that of her grandmother, and on his death-bed 
her grandfather placed, in a sack, the amount thereof in gold, and 
gave it to her aunt to be kept for plaintiff, and it was actually paid 
over to her guardian subsequently appointed in the State of Missis- 
sippi, whither she afterwards removed. 

Another payment on account of another note was made to the same 
guardian. What became of the remaining notes and accounts is not 
made certain, but the evidence makes it probable that they were col- 
lected in Confederate money during the war. It is shown that the 
defendant administrator never received or had anything to do with 
them. 

It may be that the deceased tutor was bound to account for these 
credits and that, if he collected them in Confederate money, such re- 
ceipt would not have discharged him. 

But the plaintiff’s action respecting these *‘ acts of the tutorship” 
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comes too late and is clearly barred by the prescription pleaded. 
Cochran vs. Violet, 37 Ann. 223; Bedell vs. Calder, Id. 805. 

We find nothing in the receipts above referred to or in the other re- 
ceipts for sums paid plaintiff as one of the heirs of William and 
Esther Elzey, acknowledging the claim herein set up or otherwise in- 
terrupting or suspending this prescription which only began to run 
after plaintiff’s majority and is only interrupted by acts after that date 
as held in the case first above quoted. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be now amended by reversing and annulling that part 
thereof which gave judgment in favor of plaintiff's principal demand, 
as to which it is now decreed that the same be rejected ; and as to the 
reconventional demand, said judgment is affirmed. Costs of the lower 
court on the principal demand to be paid by plaintiff, and those of the 
reconventional demand by defendant, and costs of this appeal to be 
paid by plaintiff. 








No. 9852. 
THE STATE OF LOUISIANA vs. TOBE OLIVER. 


When the accused has been once tried upon a valid indictment, and an improper verdict has 
been rendered by the jury, from which he has been relieved by the court, upon a motion 
for new trial and one iu arrest of judgment, such former trial does not operate a bar to 
a farther prosecution of accused upon the same indictment, and caunot sustain the plea 
of ‘‘ twice in jeopardy.” ‘ 

Narrations of transactions in homicide trials are inadmissible as part of the roe geste, 
unless they are admissions of the party charged. Comments and recitals of observers 
form no part of the res geste. Statements made by them are hearsay. They should be 
examined as to what they saw. 


PPEAL from the Second District Court for the Parish of Webster. 
Drew, J. 


M. J. Cunningham, Attorney General, and J. A. Lowry, District At- 
torney, for the State, Appellee. 
D. W. Stewart and Watkins & Watkins for Defendant and Appellant. 





The opinion cf the Court was delivered by 

Watkins, J. This case was before us at Monroe in June lust. 38 
Ann. 632. 
~ The accused was indicted and tried under R. S., Sec. 791, on the 
-charge of wilfully, feloniously and of malice aforethought, shooting 
Frank Key, with intent, then and there, to kill and murder him, etc. 
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The jary found him guilty of ‘ shooting with attempt to kill.” 

On defendant’s motion in arrest of judgment, assigning that the 
one found by the jury was an illegal verdict, the trial judge arrested 
judgment, and set it aside and remanded the aceused to await a new 
trial. 

Claiming that the effect of the arrest of judgment and setting the 
verdict aside was to terminate the prosecution under the indietment, 
the aceused brought up the case, and we held the ruling of the trial 
judge correct, and remanded it for retrial. 

’ I. 

On the second trial, in the court below, the objection was urged 
that the accused cannot again be put upon trial under same indict- 
ment, because hs has been once in jeopardy, as he was once arraigned 
thereunder and tried by a jury, and said jury agreed to a verdict, and 
he cannot be placed twice in jeopardy. 

This motion and objection were, by the trial judge, overruled on 
the ground that the finding of the jury was equivalent to a mistrial, 
and because there ‘‘ is no sueh erime denounced by the statute of the 
State ” as the one of which he was found guilty. 

In our former opinion we said: ‘‘ Defendant moved for a new trial 
on several grounds, and also filed a motion in arrest of judgment, on 
the ground that the verdict is not responsive to the indictment and 
the variance is fatal, and the accused should be finally discharged, as in 
effect acquitted. The two motions were tried together, and judgment 
was rendered,” ete. 

The constitutional provision relied upon is “ that no person shall be 
held to answer for a capital crime, unless on a presentment or indict - 
ment by agrand jury; * * * nor shall any person be fivice put in 
jeopardy of life or liberty for the same offense, except on his own applica- 
tion for a new trial, or when there is a mistrial, or a motion in arrest of 
judgment is sustained.” Const., Art. 5. 

All of its conditions have been fulfilled. The purport of our previ- 
ous opinion is that the accused was not, in effect, acquitted, as was at 
that time contended. The former appeal was only entertained upou 
appellant’s theory, that the effect of the judgment, on motion in arrest, 
was to terminate the prosecution. Otherwise the appeal would have 
been dismissed. 

The judge’s ruling was correct, 

Il. 

Another bill was reserved by the accused to the admission of the 

‘declarations of Naney Key to Allen Webb, as part of the res geste, 
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The trial judge assigns the following reasons for admitting the 
evidence : 

“The evidence shows that Allen Webb lived about one hundred or 
one hundred and fifty yards from the place of the shooting; heard the 
report of the gun, and the outery of Nancy Key; and went immedi- 
ately to the place in a run, making a very short space of time between 
the firing and the declaration, and what any one said at that time was 
a part of the res geste.” 

The particular objection urged to the reception of the testimony 
offered on the part of the State, was, that Nancy Key was a third 
person—a mere observer—and not one of the participants in the 
transaction ; and that her statements are hearsay. 

This objection is supported by authority. 

Dr. Wharton says: ‘It is agreed on all sides that narrations of a 
transaction are inadmissible, unless admissions by the party charged, ete.” 
Wharton, Crim. Law, sec. 262. 


Again: ‘ The distinguishing feature of declarations of this class is 
that they should be the necessary incident of the litigated act. * * 


‘Under the rule before us, evidence in homicide trials has been 
received of the exclamations of the defendant at the time of the at- 
tack, ete. * * * But the comments «nd criticisms of observers can- 
not be introduced as res geste. 


“Such persons must be called in court and examined as to what they 
saw. ‘Their statements made at the time are hearsay._ See. 263. 


Roscoe’s Crim. Ev., p. 23: ‘‘In this case it is not the relation of 
third persons unconnected with the fact which is received, but the 
declarations of the parties to the facts themselves, or of others con- 
nected with them in the transaction, which are admitted for the pur- 
pose of illustrating its peculiar character and circumstances.” 


Bishop announces the exceptiou to the rule thus: 


‘* But while the declarations and actions of persons, neither on trial 
nor injured by defendant’s acts, may be admissible to do so, such per- 
sons must be otherwise connected with the transactions than as mere 
lookers-on.” 1 Bishop Crim. Ev. Sec. 1087; 38 Ann. 66, State vs. Frank 
Moore. 


The defendant’s objection to the declarations made by Nancy Key 
Sto Allen Webb, a witness for the State, should have been sustained 
and the evidence rejected. It may have exercised a prejudicial effect 
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upon the minds of the jury and against the accused. He is entitled 
to a new trial. 

It is therefore ordered, adjudged and decreed that the verdict of the 
jury be set aside, and the judgment and sentence thereon based be 
apoulled, and the cause remanded for further proceedings according 
to law. 








P No. 9666. 
SuccEssION oF J. B. RHODEs. 

In the absence of proof that the husband has invested his individual funds in the commu. 
nity, neither he, nor his heirs can claim that the conjugal partnership is indebted for 
the same. 

An opposition which charges that a claim placed on the tableau was extinguished, is equiva- 
lent to a plea in compensation, which admits the debt and throws the burden of 
proof on the opponent. 

When an account allows no interest on a claim and the account is not opposed to ask the 
same, the party in whose favor the item was tabulated cannot demand such interest, on 
appeal. 

This Court will not pass on issue presented in argument only. and which were not formed 
by the pleadings below. 

PPEAL from the Seventeenth District Court parish of East Baton 

pa Rouge. Burgess, J. 


K. A. Cross, for Opponent and Appellees. 


Read & Goodale and H. N. Sherburne, for the Administrator, Appel- 
lant. 


The opinion of the Court was delivered by 

BeRMUDEZ, J. The widow of Rhodes opposes, as tutrix of their 
minor children, the amount presented by the administratrix. 

The opponent avers that the amount allowed the two daughters, by 
a first marriage of her deceased husband, is not due, for the reason 
that the community existing during that marriage is indebted to iis 
estate in $13,917 invested therein, and which absorbs what residuary 
interest the deceased wife had therein. 

The tatrix opposes, besides, items in favor of the clerk and the 
attorneys. 

By the judgment appealed from, the amount allowed the children of 
the first marriage was reduced to $1500, as also the items in favor o 
the clerk and attorneys, and the account, thus amended, was homolo- 
gated. 
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The children claim that the item tabulated to them ought to have 
remained intact, and interest allowed them in addition. The tutrix, 
however, contends, in her answer to the appeal, that the whole sum 
should have been stricken out, as entirely extinguished by the indebt- 
edness of the first community to the separate estate of Rhodes. 

It is clear that, while admitting impliedly that the allowance to the 
children of the first marriage was once due, the opponent forcibly 
insists that the debt was extinguished. 

The appropriate technical word, compensation, was not used in the 
opposition; but it is undeniable that the ground of resistance to 
payment is that the debt was compensated. That plea, like payment, 
imposes the burden of proof on the party urging it. 

Apparently, the theory on which this defense rests is that it is 
enough to show that the husband inherited certain sums, and that, 
from this circumstance, must be deduced the fact, that the community 
was pro tanto benefited, and that he has remained a creditor for as 
much of the conjugal partnership; but this is a fallacy. 

The law demands substantial proof that the amounts were actually 
invested in the community by the husband and the record is barren of 
all evidence that he has done so. 


The real estate acquired during the first community and which was 
inventoried, as part of its assets, does not appear, either on the face 
of the titles, or otherwise, to have been paid for out of his separate 
funds. The price paid ought to have been traced back to the inherit- 
ance. This was essential] to constitute him a creditor of the commu- 
nity. 6 R. 508; 10 R. 18; 11 Ann. 514, 297; 13 Ann. 379; 26 Ann. 
605; 30 Ann. 277; 35 Ann. 296, 570. The adverse opinion in the 
Falgoust case 6 Ann. 174, is no authority and must be considered as 
overruled. 

The opponent has advanced in argument what might have offered 
some seriousness in reference to the absence of a previous liquidation 
of the nghts of the issue of the first marriage, as a condition prece- 
dent for recovery, but as those matters have not been put at issue by 
the pleadings they cannot be considered. 

Interest cannot be allowed. The account did not propose to give 
any and it was not opposed by the children of the tirst marriage. 
They cannot be permitted to ask on appeal what they ought to have 
claimed below. 

No error was shown.in the finding of the district judge reducing 


the clerks and attorneys fees. 
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It is therefore ordered and decreed that the judgment appealed 
from, as far as it reduced the clerks and attorneys fees, be affirmed, and 
that in other respects it be reversed ; and it is now ordered and decreed 
that the opposition of the tutrix to the item in favor of Ella and Sarah 
Rhodes on the amount and tableau of distribution be dismissed with 
costs, those of appeal to be paid equally by the parties. 





No. 9848. 
ELIZABETH MACHADO vs. VINCENT BoNET, HER HusBAND. 


The rule of our jurisprudence, which denies the interference of courts in suits for separa- 
tion between spouses, in cases in which there are mutual wrongs, will not apply to the 
case of a wife who may be shown to be of a quarrelsome disposition, but whose husband 
is shown to have been guilty of cruel and outrageous excesses towards her, including 
the frequent infliction of blows on her. and an attempt to take her life. 

To condemn a woman to live under the authority of a brutal husband, whose excesses and 
cruelty render her lite with him, absolutely unbearable, simply because such conduct 
has driven her to desparation, culminating in endless quarrels with him and in violeut 
explosions, would be a denial of justice. 


eo from the Civil Distriet Court for the parish of Orleans. 
ra Monroe, J. 





7. & J. Staés and G. Duplantier for Plaintiff and Appellant. 
A. H. Billings for Defendant and Appellee. 


Theopinion of the Court was delivered by 

Pocus, J. Plaintiff appeals from a judgment rejecting her demand 
for a decree of separation from bed and board from her husband, and 
for the custody of one of the children born of the marriage. Her 
complaint contains charges of cruel treatment and other causes, in- 
cluding blows and an attempt to take her life, against the husband. 

The defense consists mainly of counter-charges of faults and ex- 
cesses on the part of the wife. 

The testimony goes to some extent to prove mutual wrongs between 
the spouses, but they are not of the same nature, and we leave the re- 
cord with the clear conviction that the faults proved against the wife 
ure the natural consequences and the inevitable outgrowth of the sys- 
tematic, continuous and insupportable persecution which for years she 
received at the hands ef her brutal husband. 

It is in proof that he daily ill-treated and grossly insulted her, by 
applying vile epithets to her, ordering her to leave his house, in the 
presence of their children, of the servants and of visitors who hap- 
pened to be in the house; that he frequently struck her with his fist; 
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that on two occasions he inflicted bodily harm on her person by means 
of things which he threw at her during his anger, and that on one occa- 
sion he shot at her with a pistol. 

Her greatest wrongs, as shown by the record, consisted in retaliating 
vile epithets at him, and on one occasion during the pendency of a pre- 
vious suit for separation in which she was non-suited owing to the 
withdrawal of her counsel, it appears that she broke and destroyed 
some furniture which officers of the law were about to seize and to 
remove from her premises at the instance of the husband. 

Our examination of the evidence leaves no doubt on our minds as 
to her right to claim the protection of the law from the excesses of a 
man whose brutality has gone so far as to endanger her life. Thomas 
vs. Taillieu, 13 Ann. 127; Dillon vs. Dillon, 32 Ann. 643. 

It is therefore ordered that the judgment appealed from be annulled, 
avoided and reversed, and it is now ordered, adjudged and decreed, 
that plaintiff do have and recover judgment against the defendant, her 
husband, decreeing a separation of bed and board between them, and 
granting to plaintiff the permanent custody of the daughter, Lena 
Bonet, issue of the marriage, and condemning the defendant to pay 
costs in both courts. 


No. 99382. 


x 


e 

THE STATE OF LOUISIANA Vs. GEORGE C. AND Lucius E. TisDALE. 

Under sections 1049 and 1052 and others of the Revised Statutes, which are similar to the 

Victoria Statute of England on the same subject, the common law requirements as to 

the framing of indictments have been relaxed ; and it is sufficient to charge the crime 

in the words of the statute, without setting out the particular acts constituting the spe, 
cial offense charged in the indictment. State vs. MeGrau, 37 Ann, 292. 


PPEAL from the Twenty-seventh District Court, Parish of Rich- 
land. Williams, J. 





M. J. Cunningham, Attorney General, and P. H. Toler, District At- 
torney, for the State, Appellant. 


E. C. Montgomery for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. The indictment charges that accused “ did feloniously 
procure to be falsely made a promissory note,” (minutely describing 
the note), and feloniously did publish as true said promissory note, 
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* * * knowing the same to be false, with intent to defraud Yale & 

Bowling.” 

Accused moved to quash the indictment “for the reason that no 
offense denounced by the laws of Louisiana is set forth therein, * * * 
said indictment fails to allege and specify wherein the note was falsely 
made, it not being alleged that defendants forged the signature to the 
note, or that they forged or altered any material part of said note, or 
that it purported to be a counterfeit or imitation of anything. That 
there is no allegation of an intent to defraud any person or body poli- 
tic or corporate. That the charge against them is not set forth with 
the precision and clearness required by law to enable them to make 
their defense.” 

From a judgment sustaining this motion, quashing the indictment, 
and discharging accused, the State prosecutes this appeal. 

In the absence of any reasons assigned by the judge a quo in sup- 
port of his ruling, and of any argument or brief from connsel for 
accused, we are left to form our conclusions on the face of the indict- 
ment and motion to quash. 

Section 833, Revised Statutes declares: ** Whoever shall forge or 
conterfeit, or falsely make or alter, or shall procure to be falsely made, 
altered, forged or counterfeited * * any prommissory note * * 
or shall alter or publish as true, any such false, altered, forged or coun- 
terfeited promissory note * * knowing the same to be false, altered, 
ete., with intent to injure or defraud any person © * on conviction 
shall be punished, etc.” 

In what particular the indictment herein, which follows the words of 
the statute, is defective, we are at a loss to perceive. The offense 
cbarged is distinctly denounced in the statute; the promissory note is 
described with needless particularity ; the intention to defraud partic- 

. ular named persons is set forth; and we find nothing in the motion to 
quash left unanswered by the indictment itself, except the objection 
that it “‘ fails to allege and specify wherein the note was falsely made, 
it not being alleged that defendant forged the signature to the note, 

, or that they forged or altered any material part of the note, or that it 

purported to be a counterfeit or imitation of anything.” 

We had occasion, in a recent case, to consider objections of this 
kind urged to an indictment for forgery, and we then held that, 
under secs. 1049 and 1052 and others of our Revised Statutes, which 
are similar to the Victoria Statute of England on the same subject, 
the common law requirements as to the framing of indictments have 
been relaxed, and that it is sufficient to charge the crime in the words 
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of the statute, without setting out the particular acts constituting the 
special offense charged in the indictment. State vs. MeGrau, 37 
Ann. 292. 

The same rule applies in this case, and, as we then said, it was not 
necessary to “charge in what respect or particular the writing has 
heen forged, i. e. whether the name was forged or a figure altered or 
inserted, or any other like act that constitutes forgery.” 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that the case be 
remanded to be proceeded with according to law. 


No. 9766. 
HENRY SINGER Vs. CARONDELET CANAL AND NAVIGATION COMPANY 
ez 
AND BERTRAND SALOyY. 


The Carondelet Canal and Navigation Company have, and its predecessors had, a perfect 
right to use, appropriate and enjoy the property adjacent to Bayou St. John and Canal 
Carondelet, on either side, for the purpose of tacilitating their operations iu the 
improvement of navigation therein, as contemplated in their several charters. 

Among their chartered rights are the construction and maintenance of roads on either side 
and collection of tolls thereon ; to take and receive from each passing vessel toll, accord- 
ing to her tonnage ; to prevent anv person from using the same in any injuriously to 
them, or embarrassing to commerce. 

No one can derive any adverse right of possession or ownership to any property adjacent 
to said bayou or canal from the State, by a title subsequent in date to the Navigation 
Csmpany’s charter ; because the State, in such case, would be the common author 

Having the exclusive right, under its charter, to the use of the banks or shores of the 
Bayou St. John and Canal Carondelet, for its operation for the purpose of navigation, 
no one has the right to establish a ferry, for the conveyance of passengers, across the 
same without permission of the defendants ; and when such permission is given by 
them, on the condition that it shall not impede navigation thereon, it may be recalled 
wher ascertained to be inconvenient and a hindrance to vessels. 


PPEAL from the Civil District Court for the Parish of Orleans. 
L Tissot, J. 
J. Duvigneaud aud Posey & Ker for Plaintiff and Appellee. 
H. D. Ogden for Defendants and Appellants. 


The opinion of the Court was delivered by 

Watkins, J. The plaintiff claims to be the owner and proprietor 
of the establishment called “ Over-the-Rhine,” situated on the right 
bank or shore of Bayou St. John, opposite Spanish Fort, near its 
entrance into Lake Pontchartrain ; and he also claims to be the owner, 
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in possession, of the land upon which those improvements were 
erected, down to the water’s edge. 

He represents that, in order to afford his patrons facilities for visit- 
ing his place of refreshment and public resort, and thereby to make 
his business more profitable, he is lawfully using and running over 
and across said bayou, in front of his said establishment, a flat pro- 
peller by means of a small rope; which flat he and his predecessors 
have been thus using and propelling, legally, publicly and peaceably 
for a long time, with great profit and advantage to his and their said 
business. ; 

He avers “‘ that said Bayou St. John is a ‘* natural navigable stream ; 
Jree to the use of the inhabitants of the country, and not the private 
property of any individual, or set of individuals, and that, in using it, 
as aforesaid, he has never, at any time, or in any manner, interferred 
with the rights of any other person, or the publie in general, to the 
enjoyment or use of said bayou or its banks.” 

He further shows that Bertrand Saloy, acting as the president of the 
Carondelet Canal and Navigation Company, has, without any warrant 
of law, or color of chartered right, undertaken to prevent him from 
running and using said flat; and has, by foree and violence prevented 
him from so using and operating the same, to his great and irrepara- 
ble injury and damage; and that he has illegally blocked up said 
bayou with logs, so as to prevent the crossing of said flat. 

He further represents that said company, through its said president, 
has unlawfully appropriated to its own use, and is actually using a 
part of his land asa wood-yard, and has thereon erected one or two 
small buildings, dedicated to the uses of said eompany, without his 
consent or authority, and to his great injury and inconvenience. 

He claims that by reason of defendant’s illegal and tortious acts he 
has suffered $2500 damagea, for which he prays judgment. 

He also prays judgment perpetuating his injunction against their 
continuance, and to compel defendants to remove the obstructions 
complained of as interfering with his ferry rights and privileges. 

Defendant company excepted to the insufficiency of the averments 
of the petition to support the judgment prayed for; that the plaintift 
disclosed no right in himself to establish a ferry, to be operated by 
means of a rope stretched across Bayou St. John; that his petition does 
not set out the description of the land he claims; that, at the time he 
claims to have aequired certain property from Otto Touché, there was 
a similar suit, then pending between Touché and themselves, involving 


his right to operate said ferry, and that judgment was rendered there- 
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in shortly after, dismissing it in so far as they were concerned, and 
that said suit and judgment forms a complete bar against plaintiff’s 
demand therefor. 

These exceptions having been overruled, the defendant company 
answered as follows : 

That by virtue of the several legislative charters granted to it and 
its predecessors in 1805, 1857 and 1858, it has and had full authority 
to take possession and control of Bayou St. John, and has had full, 
entire and complete management and control of navigation therein, 
since said charters were granted. 

That it has power and authority to make rules and regulations for 
the government and control of same; to direct where vessels and othe1 
crafts shall iand, and to prevent and remove any obstructions that 
may impede, injure or interfere with their navigation thereof. 

That plaintiff is, and was without right or authority to stretch a rope 
across the bayou, and to use it as he has dune; and that its said use is 
an obstruction to the navigation thereof, occasioning hindrances, de- 
lays and accidents to vessels and other water-craft. 

That plaintiff is not the owner, and is not entitled to the use of the 
land to the water’s edge, but that by its aforesaid charters it is entitled 
to, and is the owner of, the banks of said bayou, and twenty feet addi- 
tional, speciaily granted it, on either side, for the construction and 
maintenance of public roads. 

That for over forty years it has kept enclosed, by means of a fence 
running parallel with the bayou—and at a distance of sixty feet there- 
from—the land between said fence and the bayou. 

That, at their own expense, the company has erected and main- 
tained a bulkhead in the edge of the water, and have filled the inter- 
vening space between it and the top of the banks, whereby a new and 
permanent bank of some fifteen feet in width has been formed and is 
now in use. 

That since 1805, it and its predecessors have been in the peaceable, 
open and undisputed possession and enjoyment of said land, and they 
plead the prescription of ten and thirty years. 

That plaintiffs’ action and injunction were causeless and without the 
color of legal right, and $500 is due them on the score of attorneys’ 
fees. 

Bertrand Saloy denies any individual liability, and joins in the com- 
pany’s answer and demands. 


8. 
In order to a proper understanding of the issues involved, it will be 
necessary that a brief history be first given of the Navigation Company 
and its chartered rights and privileges. 
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In the latter part of the eighteenth century, Bayou St. John was quite 
a small stream. At the point of its confluence with Lake Pontchar- 
train there was formed a sand-bar, and the water was so shallow at 
times that a canoe could not pass its mouth. 

During the administration of Baron Carondelet in 1790, the opening 
of a canal through Bayou St. John, from the lake to the city, was first 
undertaken; but it was not completed under the Spanish regime. 

After the cession of Louisiana and the establishment of the Territory 
of Orleans, provision was made by the Legislature for its completion; 
and the “Orleans Navigation Company” was organized under an act 
for the purpose of improving the inland navigation of the territory, 
which was approved on July 3, 1805. 

Power was conferred upon that corporation to “enter into and upon, 
all and singular, the land, and lands covered with water, where they shall 
deem it proper to carry the canals and navigation herein before partic- 
ularly assigned, with or without the consent of the owners thereof; and 
to lay out such routes and tracks as shall be most practicable for effect- 
ing navigable canals,” ete. 

It further provided for the expropriation of private property adja- 
cent to the proposed canals, “not to extend more than one hundred 
and eighty feet therefrom; declaring that said corporation, and its 
successors, on paying the award therefor, “‘ shall be immediately vested 
with a good and indefeasible title to the said lands and tenements,” ete. 

The corporation was authorized to have and recover from every 
passing vessel, inward or outward bound, one dollar per ton of such 
vessel’s admeasured burthen, as soon as it should so improve the 
navigation of Bayou St. John as to admit, at low tides, vessels 

‘drawing three feet of water; and when it was further improved, so as 
to permit such vessels to pass from said bayou by the Canal Carondelet 
to the bayou terminating the same at the city, it should be entitled to 
receive from such vessels one additional dollar per ton, ete. 

The act further declared that if any one should break, or throw 
down any embankment, or other work erected by said corporation ; or 
should forcibly pass through any of said canals, such person, besides 
repairing all damage occasioned thereby, should forfeit and pay the 
sum of $100, and in addition to toll. 

The company was authorized to lay out and construct, from the 
bridge at the Bayou Settlement—now Spanish Fort—a road or high- 
way on each side of the bayou; and, if same was constructed of 
shells, sand, or other hard material, and of at least twenty-five feet in 
width, it was entitled to charge toll, the rate of which was fixed. 


31 
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In 1821 suit was brought by the Attorney General to determine the 
constitutionality of the company’s charter, and after full discussion 
and careful consideration its validity was maintained. 11 0. S. 309, 
State vs. Orleans Navigation Company. 

This corporation continued operations uuder its charter until 1852, 
when suit was again instituted in behalf of the State, for the forfeiture 
and revocation of its charter, on the ground that it had become 
insolvent, and through neglect and mismanagement of its affairs, the 
navigation of the Bayou St. John and Canal Carondelet had become 
dangerous and hazardous. 

This suit prevailed, and its charter was revoked and forfeited * for a 
violation of the conditions of the act of incorporation.” 7 Aun. 679, 
State vs. Orleans Navigation Company. 

During the pendency of that litigation the Legislature of 1852 
enacted a statute authorizing, in the event of its successful termina- 
tion, the liquidation of the company’s affairs; the sale of “all its 
property, real and personal, in block, at public auction, to the highest 
bidder.” There was made in it a condition that if the purchasers 
should organize themselves into a corporation, under the laws of the 
State, for a term of twenty-five years, for the purpose of carrying out 
and effecting the improvements originally contemplated, and the 
construction of a new basin, at the junction of Canal Carondelet and 
Bayou St. John, said corporation should be entitled to receive and 
exact all such tolls and revenues for the use of said canal, bayou and 
roads as the Orleans Navigation Company was entitled to under its 
charter. 

Thereunder a sale was made on the 28th of June, 1852, to James 
Currie and others, of all the rights, privileges, franchises and property 
of the Orleans Navigation Company, to, in, or upon Bayou St. John 
and Canal Carondelet, together with all of its dependencies and 
accessories of any and every kind, especially ineluding all those 
acquired by said company under various acts of Congress. 

Subsequently there was duly organized the New Orleans Canal and 
Navigation Company, which aeceded to all the rights of said pur- 
chasers, under the aforesaid legislative enactment; and they entered 
into immediate possession and control, and continued, uninterruptedly, 
in possession and control, and full enjoyment of their rights until 
1857, when same were transferred to the Carondelet Canal and Navi- 
gation Company, defendant herein, which was incorporated by the 
Legislature of that year. It was, by the terms of its charter, ex- 
pressly empowered to complete the work of improvement theretofore 
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begun on Canal Carondelet and Bayou St. John, by its predecessors ; 
to take possession of same, and “ to receive, possess, hold and enjoy all 
and singular, the rights, franchises, privileges, powers and authority. 
which were, at any time, granted to, received, possessed, enjoyed or 
exercised by the late Orleans Navigation Company,” ete. 

In 1877 the right of the defendant company was resisted on the 
ground that Bayou St. John is a natural. navigable stream, emptying its 
waters into Lake Pontchartrain and connected with the Gulf of Mex- 
ico, and is, therefore, public, and free to all persons whomsover, to 
navigate it at pleasure, with their vessels, and to moor them to its 
bank ; but the Court decided differently, and held that it was not a 
“natural navigable stream,” but had been rendered navigable by the 
labor, skill and capital of the defendant company. and its predecessors. 
29 Ann. 430, Carondelet Canal and Navigation Company vs. Parker. 

In this manner, the defendant company traces —through the various 
charters, deeds and legislative enactments recited—its title and fran - 
chises to and upon the land, bayou, roads and canal, in controversy, 
back to the original incorporation of the Orleans Navigation Company 
in 1805. 

There appears to be no broken link in the chain. All of its rights 
and titles descended to it directly from the Territorial and State gov- 
ernments. No part of the property ever passed under parochial or 
municipal control. The defendant company acquired, and is the 
owner of all the rights of its predecessors, whatever they were—the 
right of use or property —in the banks of Bayou St. John to the extent 
of 180 feet, on either side. If they did not acquire an absolute title to 
the land, at the date of the grant—because the fee was, at that date, 
in the United States government—the title vested in the corporation, 
by the acts of 1852 and 1857. If these be regarded as questionable, it 
is certainly true that the State could not thereafter dispose of any 
part of the territory traversed by the canal, bayou and roads, to an 
other, and free it from the claims of the corporation, under its charter. 


Il. 

The record shows that plaintiff acquired February 3, 1885, an appa- 
rent title, at sheriff’s sale, under execution against one Otto Touché, 
to all his right, title and interest in and to fractional section ten, of 
township twelve, range eleven, south, containing four and sixty-seven 
one hundredths acres. 

Otto Touché acquired from J. R. Bres on February 3, 1884. 
| Bres obtained a patent from the State on the 23d of November, 1882, 
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This land was selected and reported to the Surveyor General of the 
State as swamp and overflowed land, on the 18th of April, 1850. 

The fee simple was in the State in 1852, when the sale to Carrie and 
associates was made, and when the New Orleans Canal and Naviga- 
tion Company was organized. 

The record further discloses that on the 9th of March, 1880, Otte 
Touché accepted a written lease from the defendant company, of a 
certain piece of ground, measuring 100 to 120 feet front on Bayou St. 
John, for the purpose of erecting a house thereon, to have a front of 
100 feet and a depth of 18 feet. This lease was for a period of one 
year from the Ist of April, 1880, with the privilege of another year, 
and at the rate of $25 per month. 

There was an express stipulation in the lease that at the expiration 
thereof the buildings thus erected should revert, with the property of 
the lessors, without any reservation or additional consideration. 

Soon after this lease was executed Bertrand Saloy, acting for the 
company, granted his lessee permission to make use of ferryboats in 
transferring persons across Bayou St. John by means of a_ rope 
stretched from bank to bank, upon the expressed condition that it 
should not hinder nor impede the navigation of that stream. 

On the 6th of June, 1881, Touché wrote a letter to the defendant 
company in which he requested them to release him from his obligation 
to pay for the ferry privilege. He says: ‘“‘ Being a lessee of yours, 
please take into consideration that I have paid you $5 per month for 
the privilege of the ferry, wien boats of twice the size, charging fare, 
are only paying $2 to $2.50 per month.” 

On the 23d of August, 1884, the defendant company gave Otto 
Touche written notice that the privilege granted him to run a flat 
across the bayou, or any other craft upon its waters, was withdrawn. 

He denies having received the letter, but a witness swears positively 
that he handed it to him, and we are inclined to believe his statement, 
as he is without interest in the suit. 

This lease had not expired when Otto Touché acquired a title from 
Bres, February 3, 1884, and he could not in that manner dispossess his 
lessor, for whom he occupied as agent and lessee; and in direct viola- 
tion of his contract, he could not acquire the ownership of the 


buildings, and the improvements that reverted to the company at its 
expiration. 

The record firther discloses that in September, 1884—about six 
months subsequent to his reputed purchase from Bres, and within a 
few days after the company had revoked his ferry privilege-—Otto 
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Touché instituted a suit, quite similar to the instant one, against same 
defendants; and it was pending at the time the plaintiff, Singer, caused 
a seizure to be made of the property in question, and it was dismissed 
by a judgment of the court only a few days prior to his purchase. Un- 
der the circumstances, he could acquire no better or higher right than 
his judgment debtor had, at date of seizure of the pronverty, as his. 

It further appears from the evidence that Otto Touché has never 
yielded the actual possession of the property to Singer, who resides in 
the city; and Touché continues the control and management of the 
business as before, to all appearances, though he claims to represent 
Singer at a salary of $100 per month. 

The following quotations from his evidence illustrates the character 
of his continued occupancy of the premises: 

‘*Question. Did you draw out of the receipts in the bar-room? 

‘Answer. Yes, sir. 

“Q. Did you keep an account of those receipts? 

‘““A, None, particularly. 

“Q. Did you keep any account to show how much you have taken 
out of the receipts of Mr. Singer? 

“A. No, sir. 

“Q. You have no books or papers showing that? 

“A. No, sir. 

““Q. No papers of any kind, or accounts between you? 

“A. None, particularly. 

““Q. Do you know of Mr. Singer keeping any account of your trans- 
actions with him? 

“A. 1 don’t Know that he does. 

“Q. Did you ever render him any account of your transactions with 
him ? 

“A. No, sir; not particularly.” 

Mr. Singer, though present in court during the trial, did not offer his 
evidence, aud favored us with no explanation of this unsatisfactory sit- 
uation. 

Immediately previous to the institution of this suit, Otto Touché 
made considerable repairs on the buildings, for which he claims to have 
expended quite a sum of money. 

Whatever rights may have been transferred from Bres to Touche, or 
which subsequently passed to the plaintiff, are here presented in such 
questionable shape as to entitle them to small consideration. 

IIT. 

From the evidence we have gathered the following facts, which 

serve to show the manner in which the defendapt company and its 
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predecessors dealt with the franchise and properties with which same 
was connected during a series of years. 

One witness states that he has known the lands in controversy for 
forty years. That in 1852 he worked for the company, and hauled 
shells and put them on the bayou road. He says that, at that time, 
the company had a blacksmith shop and wood-yard on the premises in 
question, and there was a fence running along the bayou, and of about 
the average distance of sixty feet from it. The company oceupied the 
intervening space between the fence and another bayou, then and 
since. Says that he owns land in its immediate vicinity, and that it 
is low, swampy land. That the land where the establishment called 
“Over the Rhine,” is situated, was, at one time, low and swampy ; 
but that has been raised by the company. That its mean width, from 
the bayou to the swamp, is about 60 to 65 feet. Before this land was 
raised the water from the lake washed across it, at high tide—often 
being submerged thereby. This land was raised by dirt taken from 
the bed of the bayou by dredging. The work was done in 1845 or 
1846, though it was not entirely filled in 1852. 

The company once had a warehouse on the premises, but it was 
burned down in 1846. Others say that the wood yard, of which the 
plaintiff complains as a nuisance, is one that has been kept by the 
company for many years past, as a wooding-place for steamboats. 
Near it is a small cabin belonging to the company, and which is oceu- 
pied by officers of the vessels leading through the canal. 

Many years prior to the establishment of the improvements Over- 
the-Rhine, the defendant company had built a break-water in the edge 
of the water, in front of those premises, and had filled in the space be- 
tween it and the bank with earth, whereby the bank was elevated, 
and extended out a distance of about fifteen feet. This was done 
about 1880; and it was established on or very near the line of the 
old break-water. The pilings were driven down in the edge of the 
water, and planks nailed to them, and the dirt was filled in between 
it and the bank, somewhat after the style of a levee. 

There can be no doubt that the defendant company and its prede- 
cessors had a perfect and complete 1ight to use, appropriate and enjoy 
the property adjacent to the Bayou St. John and Canal Carondelet, as 
they did, and that plaintiff has acquired no right, under his title, 
which can exclude defendants from the enjoyment of it. 

IV. 

With regard to the plaintiff’s ferry privileges, it is sufficient to say 

that the only right of that kind, to which defendants ever consented, 
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was by them expressly withdrawn long before he acquired any color of 
right in the premises. 

The evidence shows, clearly and unmistakably, that the rope that 
was stretched across the bayou, whereby the flat was propelled from 
side to side, particularly under the loose management of Otto Touché, 
was a great hindrance and impediment to navigation on the bayou, 
and defendants had a perfect right to discontinue it. There was a 
good bridge across the bayou, only a little way from Toucheé’s place of 
business, which furnished his customers ample facility of reaching his 
resort; and the company was under no obligation to increase them 
gratuitously. 

Under the general law of the State, the police juries have the “ex- 
clusive privilege of establishing ferries and toll bridges within their 
respective limits;” and they are required to lease them out at public 
auction. R. S. sees. 2750, 2758. 

But as the locus in question is within the territorial limits of the city 
of New Orleans, some consent should have been first obtained from her 
municipal authority, if, indeed, the same was subject to municipal con- 
trol. 

This identical question was under examination by our predecessors 
in a case cited above—1] O. S. 324, State vs. Orleans Navigation Com- 
pany—in which they held: 

“As a public highway, the river may be freely navigated, up and 
down, for the convenience and for hire, of persons and property. 

‘“* Not so across, at such points where ferries are established by law, 
nor within a certain distance above or below them. 

“ The freedom stipulated for by the ordinance is not so absolute as 
to be inconsistent with submission to the ferriage laws, securing to the cit- 
izeus residing within or without the territory the convenience of find- 
ing at suitable places, at all times, and for a tixed compensation, the 
meaus of crossing.” 

The plaintiff is not only subordinated to the ferriage laws, but they 
are subordinated to defendant’s chartered rights and franchises and 
exclusive privileges on Bayou St. John and Canal Carondelet, and can- 
not be permitted to evade the same, so as to establish a ferry or to 
maintain the one hitherto established, without their consent first ob- 
tained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed ; aud it is now ordered, 
adjudged and decreed that the demands of plaintiff be rejected and 
his injunction dissolved, and that the demands of defendants for 
_ compensation for attorneys’ fees be rejected as uonsuit, and that the 
costs of both courts be taxed against plaintiff and appellee. 
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No. 9808. 
LAWLER & Huck vs. Perer CosGrove.—J. B. Camors, Tuirp 
OPPONENT. 

A bona fide sale, with the pact of redemption, ostensibly valid anc duly recorded, passes 
title of ownership, and cannot be attacked collaterally by a creditor of the vendor, who 
must be relegated to a direct action. 

Under the charge of simulation, such creditor cannot be permitted to show that the trans- 
action ought to be avoided on other grounds. 

Evidence adduced and received only as going to the effect must be restricted to the issue of 
simulation. 


PPEAL from the Civil District Court for the Parish of Orleans. 
me Monroe, J. 


J. O. Nixon. Jr., for Plaintiff and Appellee. 
P. E. Théard & Sons for Third Opponent and Appellant : 


1. A sale with the right of redemption is a sale with a resolutory condition, and not a 

contract of hypothecary or pignorative security. Duranton, Cours de troit, Vol. 16, 

Sees. 388, 389, 390; Lahaye’s notes to Napoleon Cods. Art. 1659; Dalloz on Sale, No. 

825; 23 Ann. 661. 

Such a sale does not merely serve to secure the purchaser to the extent of any just 

claim he may have against his vendor; but vests in him an immediate ownership. 

which is defeasible only by the happening of the condition, or, in other words, by the 

exercise of the faculty to redeem. 23 Ann. 661; 32 Ann. 784; 35 Ann. 856. 

3. An act of sale, ostensibly valid, in due form of law, passed at a time not suspicious, for 
a valuable consideration, and accompanied by possession as owner, cannot be attacked 
collaterally, and property conveyed by it cannot be seized by a creditor of the vendor. 


a 


without resort to a direct action en declaration de simulation. 33 Ann. 1026. 
It is only in cases of pure simulation that a direct seizure is permitted. 

5. By asimulated act is meant one that has no consideration, no existence, no reality, a 
sham, a myth, without soul or substance. Hence, an act that has a consideration, how- 
ever adequate, or even different from that which is expressed in it, is not a simulation. 
30 Ann. 966; Renshaw vs. Dowty, not yet reported. 

6. An act of sale, with the right of redemption, even although the consideration be money 

loaned by the vendee, cannot be treated as a simulation by «a creditor of the vendor and 

attacked collaterally. 1 Ann. 432; 28 Ann. 29; 30 Ann. 186; 38 Ann. 483. 

Plaintiffs, after averring simply that a certain act of sale is a simulation, cannot contend 

that the same act is in reality a contract of hypothecary or pignorative security, and 

that property, apparently conveyed by it, may be seized by a creditor of the vendor and 
sold subject to the hypothecary rights of the ostensible vendee. An averment that an 
act is simulated is equivalent to saying that there is no contract at all. 

&. If not inconsistent with an averment of simulation, the allegation should at least be 


specially made that an act, under which title is claimed, is a contract other than what 
it seems to be. 

9. The true intentions of parties to a written act can be made te appear only by the 
stipulations of the act itself, by counter-letters or by other written evidence. 32 Amn. 
784; 36 Ann. 100; 38 Ann. 154, 271 ; 23 Ann. 661. Therefore, parol evidence, which has 
been admitted under an issue of simulation, should not be considered in ascertaining 
whether the parties to an act meant to enter into a contract other than the one appar- 
ently entered into, unless, perchance. the said evidence has been admitted in a case 




















NEW ORLEANS, APRIL, 1887. 


Lawler & Huck vs. Cosgrove. 


where the party claiming the benefit of the said act had been put on his guard, by 
special averment, that the said act was not what it purported to be, but was another 
contract in disguise. 

10. The evidence, both oral and written, establishes that the act under which Camors 
claims title is a sale with the right of redemption. and not a contract of pignorative or 
hypothecary security. 


The opinion of the Court was delivered by 

BeERMUDEZ, C. J. The third opponent claims the ownership of the 
real estate attached, for having acquired it bona fide and for a valuable 
consideration from defendant. 

The defense is that the title set up is a simulation, no consideration 
having passed. 

On that issue, the parties went to trial. 

The lower court allowed evidence to show the nature of the trans- 
action and considered it as a contract of suretyship, directing payment 
of opponent’s claim out of the proceeds of sale in preference to all 
others. 

From the judgment thus rendered the opponeut appeals. 

The opponent introduced in evidence an act purporting to be a sale 
by defendant to him of the property in question for $2000, in settle- 
ment of which he appears to have paid cash $800 and to have assumed 
payment of a note of $1200 secured on the property. 

The act contains a clause or pact reserving to the vendor the privi- 
lege of redemption on payment of $2000, to be exercised within two 
years after the date of the act, (21st November, 1884). It is shown to 
have been registered in the conveyance office on the following day. 

The evidence shows that the $800 said to have been paid cash, were 
settled for in flour, delivered on the day of sale and that the assumed 
note was taken up at maturity. 

Possession followed the sale: but, by contract, the purchaser leased 
the premises to the vendor for two years, at $20 per month, which were 
paid. 

The property is shown to be worth more than $2000—so much so, 
that it would seem that there was some understanding between the 
parties as to a division or attribution of the surplus, in case of a sale 
of the property by the third opponent, within the delay allowed for 
redemption, to anyone whom the original owner would designate. 

When the attaching creditors offered to prove the real nature of the 
transaction, the third opponent excepted on the ground that the con- 
tract being ostensibly valid and the act evidencing it having been duly 
and seasonably recorded and the plaintiffs having pleaded simulation 
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only against it, they cannot attack it collaterally on any other ground 
and mast be relegated to a direct action. 

The objection was considered as going to the effect and was over- 
ruled. A bill was reserved which is insisted upon here. 

The evidence was inadmissible for the purpose in view; but it could 
be received, to be restricted, however, under the pleadings. 

The conclusions of the district judge, nevertheless, show that he 
gave it more effect than it was entitled to, as he does not recognize the 
third opponent as owner, but merely as a creditor having a claim for 
which the real estate stands as security and which is to be paid by 
preference out of the proceeds of sale over all other claims. 

In other words, he ignores the transaction as a sale and treats it as 
one designed to secure a debt due the apparent purchaser. 

It is settled, beyond the possibility of a doubt, that a bona fide sale 
of property for valuable consideration, coupled with the pact of re- 
demption, transfers the ownership to the purchaser, under a condition 
suspensive as to the vendor, resolutory as to the vendee, and that the 
creditors of the former cannot, where the sale is duly recorded, treat 
the transaction as of a different nature, so as to subject the property to 
their claim without first attacking the sale directly and having it judi- 
cially annulled, or modified according to the true intent of the parties. 
Laurent, vol. 24, No. 388; Baudry Lacantinerie, vol. 2, Nos. 941, 942; 
vol. 3, Nos. 584, 1045 ; Duranton, vol. 16, § 388 et seg. ; Mourlon, vol. 3, 
No. 630, p. 255; Mareadé, vol. 6, p. 301; Calderwood, 23 Ann. 661 ; 
Guidry, 29 Ann. 4; Theurer, 28 Ann. 29; Bevers, 30 Ann. 186; Brown, 
Ib. 966; Levy, 32 Ann. 784; Willis, 33 Ann. 1026; Jackson, 35 Ann. 
856; McCan, 38 Ann. 483; Ford vs. Douglass, 5 How. 143. Whatever 
may have been said in Palmer vs. Mangham, 31 Ann. 356, to the con- 
trary must be deemed as overruled. 

The evidence introduced by plaintiffs, as far as it may tend to show 
anything beyond simulation, ought not to have been considered ; but, 
as it shows that a consideration passed and confirms the pretensions of 
the third opponent to the ownership of the property subject to the pact 
a réméré, it ought to have been given that effect. 

We are at a loss te conceive how the contract could be treated as one 
of suretyship in the absence of any evidence of any indebtedness of 
the vendors; nay, in the presence of proof, that the third opponent 


was not at all a creditor. 

As it is possible that the privilege of redemption was exercised 
within the delay allowed, which expired on the 21st of November, 1886, 
since the case was decided below, (June) we cannot render a judgment 
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recognizing the third opponent as absolute owner, for this would be 
doing perhaps a vain thing. 

We will simply remand the case. 

It is therefore ordered and decreed, that the judgment appealed from 
be-reversed and that the case be remanded to the lower court for fur- 
ther proceedings according to law, and that plaintiffs pay costs of 
appeal, those of the lower court to abide the result of the suit. 








No. 9807. 


Mrs. ELIZABETH Mack, WIFE, vs. ALEXANDER STUART Hanpy, 
HvusBanD. 


A demand for divorce, on the charge of adultery, may be cumulated with a demand for a 
separation from bed and board. 

The simple confession, by ene of the spouses, of adultery, is, of itself, insufficient to 
authorize the dissolution of the marriage. Additional facts must be shown to justify 
the decree . 

Possession by the accused party, of suspicious mixtures, which were taken by physicians 
and druggists to have been remedies for some venereal disease, is circumstantial 
evidence, that may be considered in connection with other facts that are proven in the 
case ; but not sufficient to establish his guilt. 

Proof of intemperance since the filing of the suit may be administered. not to prove a 
substantive cause, but to show a continuing habit. 

Proof of gambling is admissible in support of the charges of squandering money and 
debauchery. 

What are habitual intemperance and excesses which render it insupportable for a complain- 
ing wife to longer continue marital relations with her husband, is a question for the 
court, and not the party. to decide. 

Habitual intemperance is the constant indulgence in such stimulants as wine, whisky, or 
brandy, whereby intoxication is produced. 

Lt is not their ordinary use whereby drunkenness may be occasionally produced ; but the abuse 
of them, so long continued that the habit becomes fixed and confirmed. 

The evident object of the separation of husband and wife from bed and board was to afford 
the offending party ample time and opportunity for reformation; and to the party 
complaining, to understand the situation and determine the propriety of making a 
reconciliation. 

‘The patience and forbearance of the wife during her long endurance of the cruel treatment 
of her husband, while entertaining hope of his reformation, should not be mistaken for 
condonation or reconciliation. It serves rather to strengthen than to weaken her 
cause of action. 

A PPEAL from the Civil District Court for the Parish of Orleans. 


— 


ps Houston, J. 


Nicholls and Carroll for Plaintiff aud Appellee. 


1. Where a plaintiff, in a suit for divorce, declares upon a double set of allegations, the 
first of which sets, if proved, would entitle her to a divorce, and the other (without the 
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first) would entitle her to a separation from bed and board, prays for an absolute divorce, 
*- and for all such other and further relief and decrees in the premises as to law, justice. 
right and equity will comport, and the nature of the case and the evidence will author- 
ize, and for general relief,” the court can grant either an absolute divorce or a separation 
from bed and board, as the law and the evidence will justify. The less is included in 
the greater. 10 Ann. 664, Ledoux vs. Boyd. 

Under an allegation by plaintiff, that the defendant was habitually intemperate, that 
his habits were fixed and continuing, plaintiff had the right to show the continuance of 
the habit beyond the date of filing the petition and up to the day of trial, the object 
being not to make use of the particular facts shown, as substantive acts for a cause of 
action. but in aid and corroboration of the allegation of the character of the habit. 
Where a plaintiff, in her allegations, declares that she is unwilling, on account of the 
indecency of certain facts, to specify them particularly in the petition, but offers to do 
so if required, and the defendant suffering a judgment by default to be taken. objects 
to evidence of particular facts on account of generality of averment. and it is shown by 
commissions taken out and proceedings had, that the defendant was fully advised of the 
particular facts which would be proved, and the court and the plaintiff's counsel offer 
to grant all time which might be asked, and the defendant asks for no time, and calls 
for no bill or specification of particulars. the testimony is properly allowed to be intro- 
duced. 6 M. 649; 4 N.S. 277; 7 N.S. 354; 17 L. 238; 5 Ann. 531, 673; 9 Ann. 119, 254; 
10 Ann. 528; 12 Ann. 795; 37 Ann. 800. 

The admissions of a husband are not sufficient per se to authorize a divorce or separa- 
tion, but they are admissible in evidence, and when they are free from suspicion of 
collusion and corroborated, they are evidence of the highest kind. Matchin vs. Matchin, 
6 Barr, 332, 337; Bishop on Marriage and Divorce, Vol. 2, § 242, and note, §343, et seq.: 
admissions do not require to be made under oath, nor must they. to be admissible, have 
been made prior to the filing of the suit. 

A defendant cannot introduce his own letters in evidence, particularly when it is shown 
that they were written with direct reference to being used in his own behalf in the suit. 
There is no necessity for direct evidence of adultery. It may be proved by circum- 
stantial evidence, of the weight and force of which the court is to judge. There is ne 
necessity for proving the particular time, or place, or person with whom committed ; it 
is the fact of adultery, not the particulars thereef, which are important. Bishop, §§ 610 
et seq., §§ 614, 632, 633, 634. 

Special facts may be introduced to prove adultery, and also may be used to evidence in 
themselves acts properly characterized as outrages and cruel treatment. 

Where a defendant in a divorce suit sets up ‘ condonation.” he must prove it. Condona- 
tion is forgiveness under ‘‘a condition.” Even if condonation were shown, the 
condonation would cease if the condition were shown to have been violated. The condi- 
tion is future good conduct and future conjugal kindness. Bishop. Vol. 2, §§ 33, 34 and 
53 et seq. 

Acts which, in a husband, might be held as a condonation, are not so held in a wife. 
Bishop, Vol. 2, §§ 44, 49, 51, 52 and notes. 

Submission must not be confounded with condonation—‘' the forbearance of a wife and 
her patience in bearing with the cruel treatment of her busband, in the fond hope of 
his reform, and of his being restored to her as a kind husband, and to her children as an 
affectionate father, until at last she sees that all hope is lost, must not be confounded 
with, or construed as, condonation, or reconciliation, as contemplated in our laws and 
expounded in our jurisprudence.” 34 Ann. 306, 614; 23 Ann. 422; 36 Ann. 679; Bishop, 
Vol. 2, §§ 51 and 52 and notes. 

‘There is no condonation where the wife has been kept from acting by threats of taking 
away her children to another State, and from repugnance to the exposure of family 
matters and the scandal of a divorce suit. 
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12. There is no necessity that the acts violative of the condition of a condonation should be 
ejuedem generis of the act condoned ; the violation of the condition sets the whole matter 
atlarge, If the act alleged to have been condoned was a good cause for a divorce, it 
can be used again as a cause of action for a diyorce, although the subsequent acts 
violative ef the condition would, in themselves and by themselves, have been only 
cause for separation from bed and board, Dalloz and Verge, under Art. 273, C. N., Nos. 
10 and 11. Reg, 6, Juin, 1853, D. P. 53, 1. 244; Bishop, §§ 53, 54, 55, 56, 57, 58, 59, 60 

’ et seq. 

13. The law, in making “habitual” intemperance a cause for separation, necessarily pre 
supposes the continuance of marital relations for an undefined period. The precise time 
when these habits become of such a character as to be insupportable must, of course: 
rest with the powers of endurance of the wife aud the facts of the case. She has to 
determine when she can no longer stand the situation. Bishop, §§ 51, 52. 

14. The evidence in this shows not only habitual intemperance on the part of the defend 
ant for years back, but an almost constant intoxication during the whole of his last stay 
in New Orleans, and shows that he left home on that last day (since which time the par- 
ties have not met) in a beastly state of intoxication. 


Negative testimony amounts to nothing as against positive, overwhelming aftirmative, 
testimony of intemperate habits; partial rests” to recover from attacks of sickness 
resulting from drink, or even partial rests without sickness, amount to nothing. A man 
whose business causes him to be absent from his wife for several months, and who might 
conduct himself properly when absent from her, but who should select as the precise 
periods for continued intemperance the only times when himself and his wife are thrown 
together, could scarcely point to his conduct when away from her as an offset to his bad 
conduct when with her. So far as husband and wife are concerned, the periods of their 
being together would be the determining periods for his good or bad conduct. It is 
submitted that the evidence in this case establishes affirmatively. however, continued 
habits of intemperance long before, up to and down to, the very trial of this case, of 
character such as to justify the prayer of plaintiff's petition. 


C. McRae Selph tor Defendant and Appellant : 


The prayer of the petition determines the cause of action. and where it is for a divorce from 
the bonds of matrimony, the allegations of the petition must be of a lega} character to 
support that prayer, and such as to authorize the introduction of proof to support the 
allegations 

The charges (allegations) to support the two classes of divorce, viz: from bed and board, 
and from bonds of matrimony, are not only distinct and unconnected charges, but lead 
to distinct issues and decrees, and it is not proper to join both proceedings in one action. 
Bishop, vol. 2, §§ 327, 329. 

If the prayer is for an abso!'ute divorce, the further prayer, “for all such other and farther 
relief and decrees in the premises as to law. justice, right and equity will comport, and 
the nature of the case and the evidence will authorize, and for general relief,” is not 
such a prayer as will authorize the court to decree a separation from bed and board 
when the special relief prayed for is for a divorce from the bonds of matrimony. 

Evidence which would support apn action for © separation from bed and board,” is improp- 
erly admitted in an action for a divorce from the bonds of matrimony. 

Evidence of actions and conduct of the husband after the filing of a petition for a divorce, is 
inadmissible. 

Allegations of adultery must be in direct terms. ‘Their forms must, to be adequate, be 
accompanied by such further description of time, place and circumstances, and the like. 
as shall apprise the defendant of the particular transaction to which he is to respond. 
Bishop, vol. 2, §§ 329, 604. 

If defendant answers, without excepting to the vagueness of the allegations, it is no waiver 
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of his right to object to the evidence. ‘The failure to ask for a bill of particulars of the 
adultery will not supply the defect of a mere general allegation. Bishop, vol. 2, §§ 606. 
607. 

Reconciliation extinguishes the cause of action. But if a subsequent cause arises, the party 
can make use of the first in corroboration only. Civil Code, 152, 153. And reconciliation 
is presumed when husband and wife live and cohabit together. 

The subsequent causes must be of the same nature as the first, to enable the plaintiff to 
make use of the first. 

“The mere acknowledgement of the truth of the facts alleged, made by either party, even 
in an authentic act, can never be deemed sufficient foundation for a decree of separation 
from bed ané board, a fortiori, of a divorce.” 16 L. 26. 

The proof of“ habitual intemperance” must be sufficient to warrant the court, not the 
plaintiff, in concluding that the *‘ nature” of the ‘habitual intemperance is such as to 
render their living together insupportable.” 


The opinion of the Court was delivered by 

Watkins, J. Plaintiff sues her husband to obtain against him 
judgment of divorce, and in the alternative a separation from bed and 
board. 

Her petition is elaborate, and the charges and specifications are 
quite numerous. 

They are to the effect that fur several years past defendant has been 
guilty of “habitual intemperance” and “excesses, cruel treatment 
and outrages towards her; that he has cursed, abused and insulted 
her without cause, in public and private; and that such habitual in- 
temperance, ill-treatment and excesses are of such a nature as to ren- 
der their living together insupportable.” 

It also charges that defendant has not supported her and her children 
properly and decently; but that he has spent his means in riotous 
living, dissipation and debauchery in the company of disreputable 
associates and lewd and abandoned women. 

That his general conduct, habits and manners are of such character 
that she is, and has been, in constant fear of herself and little children 
sustaining great bodily harm at his hands. 

She specially charges that he has been guilty of repeated adulteries. 

The defendant pleads the general issue; no cause of action,—because 
petition shows that whatever causes she may have had have been con- 
doned and extinguished by reconciliation; and finally that plaintiff has 
been improperly influenced to institute this suit, because he desired to 
remove to Canton, Miss., where he could better support and take care 
of them. 


I. 
In the lower court plaintiff’s demand for a divorce was rejected, but 
the demand for separation from bed and board was sustained ; and the 
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defendant alone appeals. But, in in this Court, the plaintiff has an- 
swered the appeal and prayed for an amendment of that decree, to the 
end that she have judgment of divorce. In this manner all the issues 
raised in the lower court are presented here for decision. 

On the trial defendant excepted to the ruling of the judge a quo per- 

mitting the introduction of evidence in support of the charge of adul- 
tery, on the ground that the allegations of plaintiff’s petition were too 
vague and indefinite to admit of proof under them. 
* An examination of the petition will show that this vagueness and 
generality of averments, in respect to this charge, was intentional and 
was actuated by a pure and proper motive, to avoid the recital of 
painful and disgusting details. 

The petition clearly intimates to the defendant and the court, her 
entire willingness to spread them upon the record, if deemed neces- 
sary or desirable. 

Before the case came on for trial, and prior to issue being joined, 
the plaintiff propounded interrogatories to Dr. Priestly, of Canton, 
Miss., and a well known druggist of this city, in which the character 
of the evidence she would rely upon, was clearly indicated ; and, con- 
tradictorially with him, obtained a commission to obtain their answers. 
In addition, the judge a quo in passing upon his objections to the evi- 
dence, stated that if he was taken by surprise, he would allow him 
ample time to procure evidence in rebuttal: but defendant failed to 
avail himself of the privilege. 

We fail to see in what respect the defendant has had injustice done 
him. 

I}. 

Defendant further objects to any evidence being introduced for the 
purpose of establishing cruel treatment, habitual intemperance and 
other charges in support of a decree of separation from bed and board. 

Ist. Because it is not specifically claimed in the prayer of the petition. 

2d. For the reason that a divorce. and separation from bed and board 
cannot be demanded on one and the same suit. 

Our predecessors decided both objections in the negative. 10 Ann. 
663, Ledoux vs. Her Husband. 

In 7 La. 282, Soovi vs. Ignogoso, the Court held that *‘a suit for a 
separation from bed and board, within the terms and meaning of the 
law, is an action of divorce. * * * 

“The action of separation from bed and board, in all cases, leads to 
a divorce a vinculo matrimonii.” 

The Code expressly provides that “in the cases excepted above, a 
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judgment of divorce may be granted in same decree, which pronounces 
the separation from bed and board.” R. C. C. 139. 
One of the exceptions referred to is adultery. 
The objections were properly overruled. 
IIT. 

The defendant further excepted to the introduction in evidence of 
certain admissions of his as proof of adultery. 

It has been held that in such suit as this * the law requires more than 
a simple confession of one of the parties to dissolve the bonds of matri- 
mony between them; facts must be shown, and such facts as will 
authorize a court of justice to declare that the interference of the law 
is absolutely necessary.” 16 La.27, Harmon vs. MeLeland. ° 

Courts may, without impropriety, entertain such proof, in corrobora - 
tion of other proven facts, from which adultery may be inferred, but 
not as substantive evidence. 

Such proof is insufticient of itself to convict the defendant. 

IV. 

Possession by the defendant of suspicious mixtures, which were 
taken, by druggists and physicians, to have been a remedy in use for 
some venereal disease, is circumstantial proof insufficient to make out 
a case against him. There is a possibility that it may have been pre- 
pared and in use for a different purpose or disease. It is not certain 
that it was his, or in use at any time by him, though the indications point 
that way. But. these are circumstances that are to be and have been 
considered, in connection with others, in deciding the points. 

The soiled linen may be referred to some other cause or trouble, 
such as piles, tumors, boils, ete. True it is, that no specific act or fact 
has been proven with that degree of certainty that the law requires. 
And there is in the evidence nothing in time, place or circumstance to 
connect those suspicious indications with the defendant’s confessions. 
In fact, his statement, taken as a whole, does not admit criminal con- 
versation with any one. 

From the evidence it appears that the suspicious indications appeared 
in 1877 and 1878, and were continued in 1879 and 1880, and again in 
1882, from time to time during those several years. But Curing all 
these years the plaintiff and defendant resided together and lived as 
man and wife. In November, 1879, a son was born of their marriage, 
and in August, 1881, a daughter. They are shown to be perfectly 
healthy, bright and intelligent children. 

It seems quite impossible that defendant could have led the disso- 
lute life attributed to him during these years, and that he should have 
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been so frequently under treatment for venereal ailments, without 
contributing it to mother or children. 

In this particular the judgment rejecting plaintiff’s demand was 
correct. 

¥. 

Objection was urged by defendant to the introduction of proof of 
intemperance since the filing of the suit. The judge a quo permitted 
it; not to show a substantive cause, but a “continuing habit.” That 
was correct. 

He urged further objection to proof of his gambling, on the ground 
that there was no allegation justifying it; but the court below per- 
mitted it to be introduced in support of the charges of ‘‘ squandering 
money and debauchery.” In this, his ruling was correct also. 

A careful reading of the evidence in this large transcript, satisties us 
that the defendant has been addicted to dissipation and drunkenness 
during a series of eight or ten years. 

The proof shows that he was a traveling salesman, professionally, 
and that the theatre for his operations was the State of Mississippi. 
His parents resided at Canton, Miss., and died there. He has brothers 
who still reside and are engaged in business in that town. 

He married the plaintiff in this city in 1874, and for several years 
thereafter he represented as drummer several responsible houses. His 
business qualifications appear to be fair, and of such a character as to 
have enabled him, with prudence and economy, to have supported and 
maintained his wife comfortably ; but from the evidence it may be 
fairly assumed that he spent the most of his means in gambling, dissi- 
pation and riotous living. 

One of his brothers states that he was known to have been a “drink- 
ing man” before his marriage. A sister testifies to his being trequently 
drunk since his marriage, and that, at such times, he would abuse and 
mistreat the plaintiff. 

Other witnesses who, from the close and intimate relations they held 
with his family, must have been very intimately acquainted with his 
habits, state that defendant very frequently came home late at night 
and very drank, and on such occasions was boisterous, abusive and 
often obscene in the presence of his wife and family. 

Two witnesses detail numerous acts of defendant’s cruelty and un- 
kindness to the plaintiff; and on some occasions when she was sick, 
and on one or two occasions soon after her confinement. 

The phrase “habitual intemperance” scareely requires an interpreta- 
tion; it is easily understood. It means the custom or habit of getting 
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drunk. The constant indulgence in such stimulants as wine, brandy 
and whisky, whereby intoxication is produced. Not the ordinary use, 
but the habitual abuse of them. 

The habit should be actual and confirmed. It may be intermittent. 
It need not be continuous, or even of daily occurrence. 

Defendant has been habitually intemperate for a great many years. 

It seems to have been his habit, on all occasions whilst in this city, 
and at his home, and with his family. On one occasion he had an at- 
tack of delirium tremens. He frequently staid out all night, without 
advising his family of his whereabouts ; but when he did return, he 
_ gave undoubted evidences of drunkenness and debauchery. 

It is quite impossible to give, in detail, even the salient facts ad- 
duced on the trial in the court below, in support of the grave and ser- 
ious charges against defendant. Suftice it to say that, to our minds, 
they are clear, cogent and conclusive. They were to the judge a quo, 
and we concur in his conclusions. 

The plaintiff is a lady of taste, refinement and culture, and accus- 
tomed to the amenities of good society. 

The very idea of coercing her to continue her marital relations 
with the defendant, under the circumstances detailed, is shocking to 
our sense of justice and morality. We feel no liesitancy in deciding 
that the habitual intemperance and excessess of defendant, and his 
ill-treatment of the plaintiff, were such as to render their longer living 
together as man and wife insupportable to her. 

And this is said with due.regard for the time-honored rule that courts 
should not lend their aid to effect the separation of spouses, especially 
when there is issue of their marriage, except in extreme cases. But ina 
case like this the dictates of good morals, good breeding and Christian 
charity require that the tie that binds should be severed. The separ- 
ation will not be necessarily irrevocable. When a year shal! have 
elapsed, and the plaintiff and defendant have had time and opportu- 
nity for reflection, he may have changed his career and become a sober 
and orderly citizen, and she may feel willing to resume marital rela- 
tions with the father of her children, condone all past offenses, and 
unite her efforts with his renewed exertions to achieve the happiness 


both had so nearly lost. 
VI. 


The evidence does not establish such reconciliation as the Code con- 
templates, as extinguishing the cause of action. 

The plaintiff was possessed of no means or home of her own. 

Her mother had none. 
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The defendant relied solely upon his own exertions to earn a liveli- 
hood for himself and family. 

She had no alternative but to remain in his home and endure, as best 
she could, through all those years, his habitual intemperance and ex- 
cesses, for the suke of their little children. 

This heroic endeavor serves rather to strengthen than weaken her 
‘ause of action. 

The language of this Court in Terrell vs. Bowman, 34 Ann. 306, is 
strictly applicable. ‘‘ The forbearance of a wife and her patience in 
bearing with the cruel treatment of her husband in the fond hope of 
his reform and of his being restored to her as a kind husband, and to 
her children as au affectionate father, until at last she sees that all 
hope is lost, must not be confounded with or construed as condonation 
or reconciliation as contemplated in our laws and expounded in our 
jurisprudence.” 


Judgment aftirmed. 





No. 9956. 


THE STATE EX REL. J. M. RaymMonp vs. A. VOORSIES, JUDGE OF 
Civiz. District COURT FOR THE PARISH OF ORLEANS. 


A State court can entertain jurisdiction of a suit in personam against the master and owners 
of a vessel, coupled with a sequestration, to enforce a money claim secured by lien, by 
a State statute and not created by the maritime law. 

There can be no more objection to the mesne process, the purpose of which is to secure the 
property to respond to the persona! judgment, when rendered, than there can be to sub- 
ject it to execution after judgment. 

A decision holding that a proceeding is in personam against one who is the master of a 
vessel, does not determine that the suit has that character against the owners, where the 
owners are not before the court on an application for a prohibition 


A PPLICATION for Certiorari. 


A. Bernau for the Relator. 


S. S, Carlisle for the Respondent. 


The opinion of the Court was delivered by 

BerMupDeEZ, C.J. The relator charges that in a suit brought before 
the Civil District Court for the Parish of Orleans, under Section 2705 
of the Revised Statutes, the district judge has exceeded the bounds of 
his jurisdiction, and that he should be prohibited from all cognizance 
of, the cause, which is one of which a court of admiralty alone has juris- 
dictiou. 
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The district judge returns that his court has jurisdiction. 

The section requires any vessel inward or outward bound, to or from 
the port of New Orleans, to employ as a pilot a duly licensed braneh 
pilot, when such officer tenders his services. 

It declares that such vessel, her captain and owners, in case of refusal, 
shall forfeit the sum of one hundred dollars, with privilege on said ves- 
sel, to be recovered before any court of competent jurisdiction, in the 
name of the Charity Hospital, for the benefit of that institution. 

The suit was brought before the district court by the Charity Hos- 
pital, the beneficiary, against J. M. Raymond, master and owners of 
steamship Anglian, and the petition concludes wit? a prayer for a per- 
sonal judgment and a sequestration of the vessel. 

An exception filed to the jurisdiction of the district court having been 
overruled, the present proceeding was instituted to prevent that court 
from taking further cognizance of the suit. 

The Constitution of the United States grants to Federal courts judi- 
cial powers in all cases of admiralty and maritime jurisdiction. Art. 
3, sec. 2. 

The judiciary act of September 24, 1789, vests in the District Courts 
of the United States jurisdiction in all such cases, exclusive of State 
courts, ‘saving to suitors, in all cases, the right to a common law rem- 
edy where the common law is competent to give it.” 

That act is held to confer an exclusive jurisdiction by proceedings 
in rem, as well in cases where a right to that process is given either by 
the general maritime law or by State statutes; so that no State court 
can issue process in the nature of admiralty procedure to enfoice a lien 
given by the statute of a State against a vessel in maritime subject. 
This exclusive jurisdiction is, however, contined to the enforcement of 
remedies in maritime causes by proceeding in rem against the vessel, 
or the thing itself. 

Suitors, under the saving clause, may proceed, nevertheless, in per- 
sonam in the State court and, in such proceedings, may attach the in- 
terest of the owners in the vessel as in other contracts vr cases not 
maritime, for the reason that the vessel is dealt with as the property 
of the defendants and not as an actor, as in the case of a proceeding 


in rem, to enforce a maritime contract or lien. 

The fact that the subject of a suit is one within the admiralty and 
maritime jurisdiction does not prevent a court of common law from 
entertaining jurisdiction, provided it be not attempted to be enforced 
by the admiralty proceeding in rem. 

Process in rem is the method of enforcing a jus in re, or proprietary 
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right’in the thing itself, conferred by the maritime law or by statute 
in subjects of a maritime nature, so that a ship, without regard to 
the personal liability of the owner, may be condemned for a forfeiture 
incurred by the master. It is distinct from and cannot always be 
joined with powers to enforce a personal liability of the owner. 

The proceedings in personam, though conclusive as between the par- 
ties so far as the property is concerned, are not in rem and do not bind 
third persons. They affect the title of the defendant only; while a 
proceeding in rem binds all parties. 

In personal actions, jurisdiction can be, and is, exercised concurrently 
by courts of admiralty and State courts, when the latter are competent 
to afford the remedy, and the claim is not conferred by maritime law. 

Applying those principles to the cases under consideration, it is 
manifest that the District Court was competent. 

The proceeding is not one in rem, that is, one against the vessel by 
name, as an actor independent of the personal liability of the owners. 

It is true that the vessel was seized by mesne process, but that seiz- 
ure is not equivalent to a process in rem. It is only a subsidiary rem- 
edy to secure the property, for a debt said to be due personally by its 
captain and owners, and for which they are sued personally. The 
sequestration executed has the same effect as an attachment, in juris- 
dictions where a creditor is authorized to employ such process to 
create a lien upon the property of his debtor as a security to respond 
to his judgment. 

In the next place, the proceeding is in personam, to enforce a claim 
secured by a lien, not created by the maritime law. The plaintiffs 
complain of John M. Raymond, individually and as master, as also of 
the owners of the vessel, all liable under the statute, and ask that they 
be cited to answer, and, after due proceedings, condemned in solide to 
pay the sum sued for, with lien and privilege on the vessel. 

A cardinal principle in matters of this description, is that the pre- 
sumption is that a causé is not within the jurisdiction of the United 
States, unless the contrary appears. This is so for the reason that 
process not delegated by the States to the Federal Government, are 
considered as retained by the States, to be exercised as attributes of 
their respective sovereignty. In support of the principles announced, 
and which are indisputable, we have not deemed it necessary to quote 
from each particular adjudication recognizing them. We think that 
reference to tle main ones will suffice. See Taylor vs. Carryl, 20 
How. 583; The Belfast, 7 Wall., 624; Lion vs. Coleman, 11 Wall., 185; 
St. Bt. Co. vs. Chase, 16 Wall., 522; The Moses Taylor, 4 Wall. 411; 
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Warring vs. Clarke, 5 How. 441; People’s Ferry, vs. Beers, 20 How. 
393; The John Jay, 17 How. 399; The Emily Souder, 17 Wall. 666; 
Hine vs. Trevor, 4 Wall. 555; The Plymouth, 3 Wall. 20; Ex-parte 
Pheenix Ins. Co., 118 U. S. 610; Pennywit vs. Eaton, 15 Wall. 382; 
see, also, 6. R. 192; 7 L. 445; 19 Ann. 384; 23 Ann. 410; 26 Ann. 25; 
Kent, vol. 1, 419-421. 

In the recent case of Johnson vs. Chicago and Pacific Elevator Co. 
119 U.S. 388-401, whieh was action for tort, after a review of the au- 
thorities, the Court said : 

“There being no lien on the tug by the maritime law, the State could 
create such a lien therefor, as it deemed expedient, and could enact 
reasonable rules for its enforcement, not amounting to a regulation of 
commerce. Liens under State statutes, enforceable by attachment 
in suits in personam, are of every day occurrence, and may even ex- 
tend to liens on vessels, when the proceedings to enforce them do not 
amount to admiralty proceedings in rem, or otherwise conflict with the 
Constitution of the United States. 

“ There is no more valid objgction to the attachment proceeding to 
enforce a lien, in a suit in personam, by holding the vessel by mesne 
process, to be subjected to execution, on the personal judgment, when 
recovered, than there is in subjecting her to seizure on execution. 
Both are incidents of a common law remedy, which a court of com- 
mon law is competent to give.” 

We, therefore, conclude that, as the suit is in personam, and not in 
rem, to enforce a claim secured by a lien, not created by the maritime 
law, not exclusively cognizable by an admiralty court, and which a 
State court, having common law jurisdiction, is competent to give, 
the district judge is not amenable to the charge of transgression of the 
bonnds of his jurisdiction. 


Application refused. 





On APPLICATION FOR A REHEARING. 


The opinion does not purport to say that the proceeding is in per- 
sonam against the owners. 

It simply holds that the proceeding is such against John M. Ray- 
mond, who is the only party before us complaining of it. 

The Court could not decide any such thing as against the owners, 
for the reason that Raymond disclaims any power to represent them, 
below or here. He, therefore; champions none of their rights, and 
they do not appear to complain. 


Rehearing refused. 
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No. 9809. 


J.J. HEALEY vs. LuKE DILLON. 









Plaintiff, as the alleged sexton of certain cemeteries, seeks to enjoin the defendant from 
claiming the same employment, on the ground of the illegality of the attempt to remove 
him uuder his alleged employment. 

In the case entitled Healey vs. Rev. P. F. Allen, No. 9740 on the docket of this Court, it was 

held that they could not resist his removal by the writ of injunction; for the same rea- 

sons he cannot, by the same means, prevent the appointment of his successor. 







PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 








J. Timony and A. J. Murphy for Plaintiff and Appellant. 
J.J. Finney, W. H. Rogers and J. A. Gilmore for Defendant and Ap- 
pellee. 










The opinion of the Court was delivered by 
PocHE, J, Plaintiff sets up a contract with Rev. P. F. Allen, pastor 
of St. Patrick’s Church, in this city, appointing him sexton of three 
cemeteries for a term of twenty-five years to be computed from Octo- 
ber, 1876, and he complains that, in violation of his said contract, the 
defendant, Dillon, pretends to have been appointed sexton of the same 







cemeteries. 

Hence he brought this suit, in which he prays for an injunction to 
restrain the said defendant from disturbing him in his possession and 
control of the cemeteries aforesaid. 

He prosecutes this appeal from a judgment confirming the appoint- 
ment of Dillon as sexton, and rejecting his (plaintiff’s) demand. 

That judgment was rendered on May 21, 1886. 

Now, it appears from the records of this Court that a judgment was 
rendered here on the 29th of November, 1886, in the suit entitled J. J. 
Healey vs. Rev. P. F. Allen et al., No. 9740 (not yet reported) in which 
the issue involved the proper construction of the very contract which 
is the subject matter of the present controversy. 

It was there held that Healey could not maintain an injunction to 
restrain Father Allen from discharging him as sexton; for the reason 
that the contract there sued on was one of employment for personal 
services, for the enforcement of which the employee could not in law 
resort to the remedy of injunction. The practical operation of that 
judgment was to leave the removal of Healey as sexton judicially un- 
disturbed, and as a consequence thereof to continue in possession of 
the cemeteries the party who had been appointed as his successor. 
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As it was there settled that Healey could not, by injunction, eseape 
the legal effect of his discharge or removal by Father Allen, it follows 
that he stands on no better ground in his present attempt to disturb 
his successor in his possession of the cemeteries, under an appoint- 
ment from competent authority, by the remedy of injunction. 

Hence we conclude that plaintiff has been deprived of no legal 
rights by the judgment appealed from. 


Judgment affirmed. 








No. 9957. 
Rospert HALL Et AL. vs. Mrs. H. M. Curtis. 


Tn an action to recover property real and personal with rents and revenues. and damages for 
injury and waste, the whole amounting to only $1710, the addition of a roving claim for 
$500 additional damages for illegal possession. without any specification of the nature 
thereof, will be treated as fictitious and not entltled to consideration as part of the 
amount in dispute giving this Court jurisdiction. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





J.S. & J. T. Whitaker for Plaintiffs and Appellants. 
E. K. Skinner tor Defendant and Appellee. 





The opinion of the Court was delivered by 

FENNER, J. A motion is made to dismiss this appeal for lack of 
jurisdiction thereof, because the amount in dispute does not exceed two 
thousand dollars. 

We think the appeal has no place in our Court. 

The action is to recover : 





Ist. Two lots of ground valued at...... .......... ee eee eee $1,000 
2d. Rents and revenues thereof, valued at .................. 260 
3d. Certain personal property or its value, valued at........ 300 
4th. Injury and waste of improvements, valued at........... 150 
i , ickin wand wba a dN 66 04000cb0ceigew new $1,710 


To this is added a roving allegation that * by said fraudulent and 
illegal possession of said property * * petitioners have been dam- 
aged in the full sum of five hundred dollars.” 

Inasmuch as this allegation is supported by no specification of the 
nature of the pretended damage, and as every reasonable cause of in- 
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jury had been set forth in the previous particular claims, we must treat 
this last claim as merely fictitious and entitled to no consideration as 
forming part of the real matter in dispute, which is thus below the 
limit of our jurisdiction. 


The appeal is, therefore, dismissed. 








No. 9842. 


SUCCESSION OF THEODORE SCHULTZ.—ON RULE TO COMPEL THE PuR- 
CHASER TO AccEPT TITLE. 

The effect of a judgment in favor of the complaining creditor in a revocatory action. is to 
annul the contract assailed in so far as its effects concern him. C.C. Art. 1977. 

In case the contract thus avoided be a sale, the effect of the judgment is to subject the prop- 
erty thereby transferred to the execution of the judgment held by the creditor against 
the vendor. But beyond that, the title of the vendee is not affected or impaired, and it 
does not revert to the original vendor. 

Hence the succession ot the vendor, whose sale to another has been avoided in a revocatory 
action, is not thereby reinvested with title to such property, and the adjudicatee at a 
succession sale of property thus situated cannot be compelled to accept such title. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston,’ J. 


Gus. A. Breaux for Plaintiff and Appellee. 


B. McC loskey for Defendant and Appellant. 


The opinion of the Court was delivered by 


Pocnk, J. George McCloskey appeals from a judgment ordering 
him to accept title of a piece of immovable property adjudicated to 
him at the succession sale of the deceased. 


His contention is that the succession had no legal title to the prop- 
erty. 


The salient facts are that a sale made of said property in January, 
1883, by Theodore Schultz to Anne Kraemer, had been judicially as- 
sailed as simulated and fraudulent by William Mackesy, a judgment 
creditor of the vendor, and the litigation resulted in a judgment which 
annulled the sale in so far as the complaining creditor was concerned, 
and subjected the property to execution of his judgment. On appeal 
that judgment was aftirmed by this Court. Mackesy vs. Schultz, 38 
Ann. 385. Schultz having died during the pendency of the action, the 
public administrator, who had taken charge of his succession, was 
made a party thereto. 
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After this judgment the property was inventoried and was in due 
course offered for sale and adjudicated, as depending upon the suneces- 
sion of Theodore Schultz. 

The question presented for solution is whether the judgment ren- 
dered in the case of Mackesy vs. Schultz et al. had the legal effect of 
reinvesting the succession of Schultz with title to the property in 
question. 

From the language of the decree rendered therein, as interpreted 
and affirmed by this Court, it is quite clear that Mackesy’s suit was 
characterized and treated as a revocatory action, Hence the effect of 
the judgment must be tested under the provisions of Article 1977 of 
the Civil Code, which reads: ‘The judgment in this action, if main- 
tained, shall be that the contract be avoided as to its effects on the 
complaining creditors and that all the property or money taken from 
the original debtor’s estate, by virtue thereof, or the value of such 
property to the amount of the debt, be applied to the payment of the 
plaintiff.” 

It therefore follows that under the effect of the judgment, the title 

of Anne Kraemer to the property was not disturbed further than to 
subject it to the execution of Mackesy’s judgment., By paying that 
judgment, she would have remained the undisputed owner of the prop- 
erty, with all the rights of ownership and possession which she had 
acquired under the act of sale by Schultz to her, and po other creditor, 
and no heir of the latter could have claimed any benefit or advantage 
against her as a result or consequence of the Mackesy judgment. 

It is also clear and equally undeniable that, if Schultz had not died, 
and an execution had issued in favor of Mackesy, any surplus realized 
at the sale over and above the amount of the latter’s judgment, would 
have been the lawful pioperty of Anne Kraemer and not of Schultz. 

These views are not only supported by the plain words of the text of 
the article, but they are in full keeping with our uniform jurisprudence 
on the subject. Labauve vs. Boudreau, 9 Rob. 28; Lucas vs. Damond, 
11 Ann. 169; Loeb and Bloom vs. Arent, 33 Ann. 1085; Zuberbier & 
Behan vs. Morse, 36 Ann. 970; 1 La. 504, Atwill vs. Belden & Co. 

From those premises it is therefore safe to conclude that the succes- 
sion of Schultz had not been reinvested with title to the property, that 
the same had been erroneously inventoried and offered for sale as 
property of that succession, and that the title tendered to McCloskey, 
the adjudicatee, is a nullity which our law will not compel him to 
accept. 

We note the line of argument followed by appellee’s counsel, who 
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strongly suggests the serious difficulty in the way of executing Mack- 
esy’s judgment, on the ground that a writ of execution will not issue 
against a succession, and for the reason that Mackesy holds no mon- 
eyed judgment which he can execute against Anne Kraemer, 80 as to 
reach the property on which he has acquired legal rights. 

But these are matters with which we have no concern in the pro- 
ceeding, and under the restricted issue involving alone the question of 
the validity of the title tendered to McCloskey. 

Under our system of laws there is no right without a remedy, and 
whenever Mackesy adopts the proper remedy, which does exist, he will 
find the courts ready to sustain him. 

We therefore hold that the judgment which condemns the adjudi- 
catee to accept a title which has no existence in law or in fact is erro- 
neous. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that the rule 
taken against George McCloskey to compel him to accept title to the 
property described in said rule be discharged and dismissed at appel- 
lee’s costs in both courts. 


No. 9958. 
THE STATE EX REL. J. HuG ET AL. vs. R. C. Davey, RECORDER. 


A suspensive appeal suspends the execution of the judgment complained of, but does not 
divest the court of jurisdiction over a controversy involving, not the identical, but a sim- 
ilar matter. 

In such a case prohibition does not lie against the court. 


tee for Prohibition. 
A 


Belden & Armbruster for the Relator. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is an application for a prohibition. The re- 
lators aver that they were prosecuted before the defendant on the 30th 
of March, 1887, for violation of ordinance 4798, A. S., prohibiting pri- 
vate markets within six squares of a public market, and that the 
recorder has no jurisdiction over the prosecutions, for the reason that 
they have taken suspensive appeals from judgments in similar prose- 


cutions, which are pending before this Court under No. 9935 of its 
_ docket. 
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The statement of the ground of complaint carries its refutation. 

The appeals have suspended the execution of the judgments and 
cannot divest the recorder of jurisdiction over subsequent similar 
prosecutions. 

Furthermore, the appeals to which reference is made have been de- 
cided, the judgments affirmed, and the rehearing asked refused. 


Application refused. 








No. 9959. 
THE STATE EX REL. M. M. S. MACKENZIE. 


In a proceeding involving a question of jurisdiction ratione materiae, a party will not be 
allowed to cumulate several judgments so as to create an appealable amount. which is 
not disclosed by any one of the judgments in question. 

In a contest between two parties for priority of execntion on the same property, against the 
same defendant, the value of the property seized is not the test of jurisdiction. if 
neither party claims any privilege thereon. 


A PPLICATION for Certiorari and Mandamus. 





Taylor & Stewart, for the Relator. 





The opinion of the Court was delivered by 

PocHk, J. Relator complains of the refusal of the respondent 
judges to entertain an appeal, which he brought before them from the 
District Court, and which they dismissed for want of jurisdiction 
ratione materia. 

The facts are that relator, as plaintiff in eight judgments, rendered 
in his favor against the same defendant, in a justice of the peace 
court, and each, therefore, in a sum less than one hundred dollars, 
caused execution to issue in each and all of his judgments against the 
same defendant, under which the constable seized certain property of 
the defendant of the value of several hundred dollars. 

Subsequently, in execution of a judgment rendered by the same 
justice of the peace court, in favor of another party, against the same 
defendant, and also in a sum less than one hundred dollars, the same 
constable levied on the same property, which he had already seized 
under Relator’s execution, and was proceeding to advertise and to 
make a sale, under the latter, in advance of the previous seizure. 
Whereupon Relator sued out an injunction from the District Court, to 
restrain the constable from proceeding, as he proposed, to execute the 
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writ last issned against the common defendant and debtor, on the 
ground that his intended course was illegal, and was a result of a 
scheme to injure Relator and to destroy his rights in the premises. 
On an exception, among others, that the District Court had no juris- 
diction, his injunction proceeding was dismissed, and his appeal to 
the Cireuit Court of Appeals was from that judgment. As the lower 
limit of the jurisdiction of that court is one hundred dollars, the 
question involved is whether it had jurisdiction over the controversy. 
Assimilating his proceeding to, the revocatory action, relator first 
contends that the matter in dispute exceeds one hundred dollars, be- 
cause the sum total of his eight judgments, added together, exceeded 
four hundred dollars, exclusive of interests and costs. But he cannot 
thus cumulate the different amounts of distinct and separate judg- 
ments so as to create an appealable interest not disciosed in any one 
ot the judgments in question. This principle was quite recently 
reaffirmed by this Court in the case of Marshall vs. Holmes, decided 
on the 7th of March last past, and not yet reported. 

But relator also contends that the test of jurisdiction is in the value 
of the property seized, which is shown to exceed the sum of five hun- 
dred dollars. That argument is also erroneous. 

The real matter in dispute is the alleged misconduct of the consta- 
ble, whose course threatens relator with a loss equal to the amount of 
the last judgment rendered against the common debtor. 


The crucial question involved in the controversy hinges upon the 
right of the plaintiff in that case to execute a judgment in a sum less 
than one hundred dollars on property which had already been seized 
at the instance of this relator. Neither party claims any privilege on 
the property of their common debtor in the hands of the constable; 
and the contest is reduced to a simple struggle for the first proceeds 
realized from the sale of the property. 

In their brief, relator’s counsel say: *‘ We do not claim a privilege— 
that is, a right to be paid by preference out of the proceeds of the sale 
of the property because we enjoin its sale.” That feature of their case 


. . . . -# . 
removes it beyond the domain of the two decisions on which they rest 


this ground of their contention. Wood et al. vs. Rocchi, 32 Ann. 1120; 
Meyer, Weiss & Co. vs. Logan, 33 Ann. 1055. 

The true test of jurisdiction in the premises is the amount of the 
judgment, the execution of which is enjoined-—and that is admitted by 
‘ relator himself to be less than one hundred dollars. Loeb vs. Arent, 
33 Ann. 1085; Endom vs. Ludeling, 34 Ann. 1024. 
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Hence, we conclude that the respcndent judges correctly held that 
the case was not within the jurisdiction of their court. 

It is therefore ordered that the writs herein applied for be denied, at 
relator’s costs. 





No. 9851. 
J. M. SEIXAS, SYNDIC, vs. PATRICK KING, JR. 


A court of this State vested with general equity powers, having jurisdiction of the person 
of a defendant, is competent to decree a conveyance by him of land in another State and 
to enforce the decree by process against him. 

In an action by a syndic, based on charges of simulation and fraud, to annul transactions 
made by the insolvent, anterior and posterior to the cessio bonorum, the transferree 
(though the latter's wife) has an interest at stake and is a necessary party. 

In the absence of such party, an exception of no cause of action filed, the defendant brought 
into court will not be considered. 

A suit will not be dismissed for want of a necessary party, when it would serve no useful 
purpose to do so. The Court will remand. 


PPEAL from the Civil District Court for the Parish of Orleans. 
£L Tissot, J. 


Bayne & Denégre tor Plaintiff and Appellant: 


An insolvent, boing about to make a surrender to his creditors, cannot make a transfer of 
property to his wife without consideration. Such transfer is absolutely null and void, 
both from the incapacity of the parties and because it is a mere simulation, C. C. 1784; 
1 Ann. 301; 2 Ann. 484; 15 Ann. 491; 23 Ann. 442; 30 Ann, 225; 3 Martin, 695, 708; 38 
Ann. 385. 

If such a transfer could be operative, the property would still be community property and 
would be subject to debts due by the community under a surrender made by the husband 
to its creditors would pass to them. C. C. 2402, sec. 1791, Revised Statutes ; 2 La. 360; 
33 Ann. 478; 34 Ann, 1029; 18 Howard, 159; 117 W.S. 208. 

Property surrendered by an insolveut and accepted by the court for the benefit of creditors, 
passes under the control and jurisdiction of the court, and no adverse rights can be 
acquired from the insolvent in or upon said property after said cession and acceptance. 
20 Howard, 594; 24 Howard, 450; 36 Ann. 75; 105 U. S, 72; 2 La, 360. 

This is true of all of the property of the insolvent, whether real or personal, and whether 
situated within the State of Louisiana or any other State. Cases cited. 

The Civil District Court of the Parish of Orleans, the court which accepted the cession of 
property and the court which has jurisdiction of all the parties, who are citizens of New 
Orleans, has jurisdiction fo set aside alleged transfers of property made while it was 
under administration. and which had passed by the cession to the creditors of the insol- 
vent. 20 How. 549; 36 Ann. 75.. 

The court has jurisdiction ; all of the parties reside in New Orleans; the transactions be- 
tween thc parties were made here; the property claimed by the syndic had passed to 
him as the representative of the creditors of Carriére, and was under administration in 
the Civil District Court when the alleged transfer was made to defendant. 3 Ann. 295; 
8 Marten, 134; 7 Marten, N.S. 409; 33 Ann. 1161; 12 Rob. 80; 3 Marten, N.S. 652; 4 
Allen Rep. 550; 7 Allen Rep. 57. 
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The courts of Louisiana are courts of equity as well as law, and exercise the usual powers 
of courts of equity. C. C. 21; 1 Ann. 139; 2 Ann. 87. 

Mrs. Carriére, the wife of Emile Carriére, who made surrender of all of his property and the 
property of the community, and which property is now under administration of this 
court, is: net a necessary party. The husband represented the community, and the 
syndic now represents it and its property. 


J. O. Nixon, Jr., for Defendant and Appellant: 
A Louisiana State court has no-jurisdiction to try and determine a cause where the ques- 
tion to be decided is as to the title to immovable property situated in another State. 
Mussina vs. Alling, 11 Ann. 568, particularly pp. 571. 572. 
It has been held, where a money judgment can be rendered against a defendent, the 
court may inquire into the validity of the title to lands in other States, in order to know 
whether such judgment for money should be rendered or not. This is doubtfully and 
guardedly held in McDowell vs. Read, 3 Ann. 391. (See comments upon this case in 
Mussina vs. Alling. 11 Ann. 16&, above cited.) But it has never been held that a Louis- 
iana court can decide a cause where the sole issue is as to ownership of land in another 
State and where no money judgment is asked. 
Where a suit is brought to annul title to immovable property as fraudulent or simulated, 
and there are intervening titles between that of the judgment debtor and that of the 
defendant, all of the intervening titles must be annulled before the plaintiff can recover ; 
and all the holders of intervening titles must be made parties to a suit to annul. 


The opinion of the Court was delivered by 

BERMUDEZ,C.J. The object of this suit is the annullment of appar- 
ent transfers of real estate situated in Mississippi, now in the posses- 
sion of defendant who is domiciled in New Orleans. 

The claim is based on chaiges of simulation and fraud. 

It is claimed that Emile Carriére, a member of the firm of Carriére 
& Sons, did, on the 27th of June, 1884, transfer to his wife the prop- 
erty in question; that on the 18th of July following, he and his firm 
made a cessio bonorum and that subsequently, viz: on March 12, 1885, 


he and his wife transferred the real estate to the defendant King, by 


acts which are simulated, fraudulent and injurious. 

Exceptions of no cause of action, want of jurisdiction and of proper 
parties having been sustained and the suit dismissed, plaintiff appealed. 
I. 

Of those exceptions, that to the jurisdiction, demands to be first con- 
sidered, for it is only, on the assumption that the court is competent, 
that the other exceptions can be considered, 

That defense rests on the fact that tue property in question lies in 
the State of Mississippi. It is pressed that, as the court has no ertra 
territorial jurisdiction, it is incompetent to pass upon the validity or 
invalidity of the title of defendant to the property. 

_ It is an important feature of this case that the defendant 1s not a 
citizen of Mississippi, but of Louisiana, residing in New Orleans. 








512 SUPREME COURT OF LOUISIANA. 








Seixas, syndic, vs. King. 


However true it may be that a State court cannot, in law or in equity, 
reach or control the title to lands or the possession of lands, situated 
within a difterent State, by any direct action or process against the land 
itself and cannot decree away the title thereto, or authorize a commis- 
sioner to convey the same; yet, it is settled that, if a court of genera- 
equity jurisdiction obtain jurisdiction of the person of the owner of 
such lands, in the course of an equity proceeding involving a proper 
case for coercion of the title by a direct action of the court, as in case 
of trust or fraud or even contract, if the lands were within its juris- 
diction, then such court may compel a conveyance by order or decree 
acting directly on the person of such owner, and may enforce the same 
with all the powers incident to a court of chancery, in case of dis- 
obedience. Rorer on Inter-State Laws, p. 211, 2112; McElrath vs. P. 
& S. R. R. Co., 55 Penn. St., 189, and other authorities in note. 

In the case of Muller vs. Dows, the U.S. Supreme Court, 94 U.S. 444 
et seq., has emphatically announced that it is undoubtedly a recognized 
doctrine that a court of equity, sitting in a State and having jurisdic- 
tion of the person, may decree a conveyance of land in another State 
and may enforce the decree by process against the defendant. True 
it cannot send its process into that other State, nor can it deliver pos- 
session of land in another jurisdiction, but it can command and enforce 
a transfer of the title. And there seems to be no reason why it can- 
not, in a proper case, effect the transfer by the agency of trustees, 
when they are the complainants. 

The court referred approvingly to the ruling in the above meptioned 
case of McElrath, 55 Penn. St. 289. 

The inconvenience which would result from the want of jurisdiction 
in such cases cannot be tolerated. I.yman vs. Lyman, 2 Paine C,. C. 
46; Wells on Jurisdiction. p. 112, No. 116. 

When such a decree of a court of one State, compelling the convey- 
ance of land situated in another State, comes in question in the courts 
of the State where the land is situated, it will be entitled to full faith 
and credit in these latter courts as to what be the real or true equities 
of the parties thereto, if jurisdiction was obtained of the defendant, 
by the court rendering the decree. Burnby vs. Stevenson, 24 Onio St. 
474; Rorer on Interstate Laws., 212-13. 

The ruling in Mussena vs. Alling, 11 Ann. 568, is not in an analo- 
gous case, and has no bearing here. 

Il. 


It is clear that this action has for its purpose to have this Court to 
declare that Mrs. Carriére has never acquired title to the real estate in 
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controversy, and that the transfer which she has ostensibly made of it 
to the defendant is a nullity; in other words, to strip her of all title to 
the property, and possibly to subject her thereby to some action by 
the defendant. 

In suits to annul transfers of property, whether on account of simu- 
lation or fraud, or both, it is established that, as well the transferror as 
the transferree, are necessary parties. 

Lawrence vs. Bowman, 6 R. 21. It is likewise settled that, to annul 
succession sales, all the vendees must be made parties. Hyde vs. 
Craddick, 10 R. 387. , 

Mrs. Carriére may have valid defenses to urge in order to be quieted 
in her title and protected against all- actions of the defendant against 
her. She must therefore be made a party and be heard. 

Ill. 

In relation to the plea of no cause of action, we cannot now consider 
it in the absence of Mrs. Carriére. 

Our abstention is based on the consideration that, if we were to give 
it ‘attention and to overrule it, Mrs. Carriére would find herself in 
presence of a ruling not binding on her as an adjudication, and would 
have a right to set up the same defense, with possible success. 

vs 

We therefore conclude that the exception to the jurisdiction is not 
well taken; that the exception to the want of proper parties is well 
founded, and that the exception of no cause of action is reserved for 
future consideration. 

It would serve no useful parpose to dismiss the suit. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed ; that the exception to the jurisdiction be overruled ; that 
the exception for want of proper parties be sustained, so far only as to 
allow the plaintiff to amend and make Mrs. Carriére a party defend- 
ant; that the exception of no cause of action be reserved for future 
consideration; that this case be remanded to the lower court for 
further proceedings according to law, the costs of appeal to be paid 
by the defendant and appellee, those of the lower court to abide 
the final judgment in the case. 


No. 9960. 
THE STATE or LourstaAna vs. L. G. LABATUT. 


A particular is not repealed by a general law, unless they are so repugnant that they can 


not stand together under any circumstances 
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A grant of power conferred by the Legislature in the charter of a municipal corporation to 
pass and enforce ordinances to suppress and punish the sale of adulterated drinks, is 
not recalled by a subsequent general statute providing for the prosecution of the same 
offense throughout the State. Hence, an ordinance of the city of New Orleans, adopted 
under a power to punish the sale of adulterated drinks, and which punishes the adul- 
teration of milk for sale, is not abrogated by Act No. 82 of 1882, which defines and pun- 
ishes the adulteration of drugs, food and drinks. 

PPEAL from the Second Recorder’s Court of New Orleans. 
Burthe, J. 


M. J. Cunningham, Attorney General, and F. C. Zacharie, for the 
State, Appellee. 


M. Voorhies, for Defendant, Appellant. 


The opinion of the Court was delivered by 

Pocus, J. Defendant appeals from the sentence of the Recorder's 
Court of the Second District of the city of New Orleans, condemning 
him to a fine of $25 or, in default of payment, to imprisonment of 
thirty days, for the violation of a city ordinance against the selling of 
adulterated milk. 

His ground of resistance is the alleged illegallity and uneonstitu- 
tionality of the ordinance, and it presents the point that the same 
offense is made a misdemeanor under a State law, namely, Act No, 82 
of the Legislature of 1882, and that the effect of the statute and of the 
ordinance co-existing is violative of that provision of Article 5 of the 
State Constitution, which forbids that any person be twice put in 
jeopardy of life or liberty for the same offense. 

As stated, this prosecution is exclusively for -the violation of the 
city ordinance. It was adopted on the 24th of June, 1879, under the 
charter of the city of New Orleans of 1870, which contained ample 
delegation of power to make and enforce all regulations on the sub- 
ject matter, and at atime when there was no statute of the State 
either defining or punishing the same offense. 

It follows, therefore, that up to the passage of Act No, 82 of 1882, 
no possible doubt could have been entertained as to either the legality 
or constitutionality of the ordinance, which contained the only exist- 
ing provision on the subjeet, in full accord with ample legisiative au- 
thority in the premises. 

Now, in the new charter of the city of New Orleans, which is Act 
No. 20 of 1882, approved on the 23d of June of that year, the pre- 
vious grant of legislative authority to the municipal council to make 


definite regulations on this subject was not only contirmed, but it was 














ex! 
Co 
sn 
ne 
or 


ate 


thre 


ce 


ap 
anu 
wl 
the 
oft 


ett 


he 
ot 
of 


th 
fa 
to 
th 
th 




















NEW ORLEANS, MAY, 1887. 
State vs. Labatut. 


extended and more specially emphasized. Under that charier, the 
Council is vested with full power, and charged with “ the duty to pass 
such ordinances and to see to their faithful execution, as may be 
necessary and proper, * * * to prevent the sale of adulterated 
or decayed food, and punish the same; to punish the sale of adulter- 
ated drinks.” * * * 

It is clear, therefore, that instead of being in the least impaired by 
the effect of the charter of 1882, the ordinance under discussion re- 
ceived additional force and vitality therefrom. 

Now, it is true, that the same offense is provided for in act No. 82, 
approved on the 5th of July, 1882, which is entitled an act “ to define 
and punish adulteration of drugs, food and drink,” * * * and 
which proposes to punish all offenders by a fine of fifty dollars for 
the first offense, and of one hundred dollars for each subsequent 
offense. 

The question presented by the case is, therefore, to consider the 
effect of Act 82, on the powers delegated to the city under Act No. 20 
of 1882, and incidentally on the city ordinances of June 24, 1879. 

It must be noted, in the first place, that Act 82 of 1882, contains no 
repealing clause ; in the second place, that it is a geaeral statute ; and 
in the third place, that Act No. 20 of 1882, known as the charter of 
the city of New Orleans is a particular or special law. Under the 
jurisprudence firmly established in this State, a general law thus char- 
acterized docs not repeal a particular law unless they be so repug- 
nant that they cannot stand together under any citcumstances. De- 
Armas’ case 10 M. 172; State vs. Kittr, 12 Ann. 805; Beadonn vs. 
Barbin, 13 Ann. 458; St. Martin vs. New Orleans, 14 Ann. 113; State 
vs. Natal, et. al., 39 Ann., not yet reported. 

The legislative intent as gathered trom the general tenor, the sub- 
ject matter, and the mischief to be remedied by the two enactments re- 
spectively, is the safest test of the effect of the new, upon the old, law. 

The leading object of the statute is to protect and promote public 
health throughout the State, and the manifest purpose of delegation 
of power in the charter of 1882, is to reach the same object in the city 
of New Orleans through the direct action of the Council. 

It will be conceded withont the necessity of an argument to support 
the proposition, that the sale of milk generally, in a large city is by 
far in excess than in any other locality of the State, and that, there- 
fore, the probabilities of adulterating milk are proportionally greater 
there than in any other locality in the State; from which it follows 
that preeautions against the evil must be more guarded and more 
closely exercised in a large city than in any other community. 
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These considerations were, beyond a doubt, the motives which 
prompted the Legislature to confer to the City Council the ample 
powers which are contained and detailed in section 7 of Act 20 of 
1882, on the subject of adulterated fooc and drinks, and which so 
completely sanction and so absolutely legalize the provisions of the 
ordinance of June 24, 1879. 

Having thus and so clearly and so wisely delegated to the municipal 
authorities of the city of New Orleans the express power to legislate 
upon a subject so peculiarly within the province of a municipal gov- 
ernment, the law makers of Louisiana are surely not amenable to the 
violent presumption that, at the same session of the Legislature, nay 
one week later, they would deliberately destroy their labors in that 
direction by an enactment which recalls the recently delegated author- 
ity. We feel confident that they had no such intention, and hence we 
hold that the legal existence and the binding force of the ordinance of 
June 24, 1879, which was clearly authorized by the charter of 1870, 
under which it was adopted, and legally reinforced under the charter 
of 1882, has not been recalled, annulled, or in the least impaired by the 
passage of Act 82 of 1882, and that therefore the recorder’s court is 
vested with power to enforce the same by fine or imprisonment. Under 
these views we are not called to further define the effect of the statute 
of 1882; or to decide whether it applies to the city of New Orleans. 
That question can properly come up only in a prosecution under 
that act. 

That consideration is also an answer to defendant's argument that 
the co-existence of a statute cf the State and of a city ordinance both 
defining and punishing the same offense exposes offenders to be twice 
put in jeopardy for the same offense. 

Thus far he has been prosecuted but once, and solely for the viola- 
tion of the city ordinance. If he should hereafter be prosecuted in 
the State court for violation of the statute, his plea of autrefois convict, 
coupled with the allegation of the illegality of the statute as applied 
within the limits of the city of New Orleans, will properly present the 
question which will then be decided. 

His right to relief at our hands in the instant case turned upon the 
alleged nullity of the city ordinance, and our conclusion that the ordi- 
nance is yet in full force, is a complete disposition of the controversy 
as presented to us in its present shape. 


The judgment appealed from is therefore aftirmed with costs. 
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No. 9849. 


Mrs. ©. C. GERRISH vs. JOHN H. Pope. 


lu a proceeding by rule to enforce the provisions of a judgment rendered in a partition pro- 
ceeding, and to compel the completion of an adjudication of property which entered into 
the partition proceeding and judgment, which judgment has become final, this judgment 
cannot be changed, altered or amended by the judgment on the rule. It constitutes res 
adjudicata. 


A. PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





W. S. Benedict for Plaintiff and Appellee. 
Chas. 8. Rice for Defendant and Appellant. 





The opinion of the Court was delivered by 

Topp, J. On the 3d of May, 1882, the plaintiff as the universal leg- 
atee of Mrs. Renette W. Pope, the deceased wife of John H. Pope, 
defendant, instituted an action of partition against the latter. 

She alleged in substance that the defendant claimed certain rights 
in the real estate bequeathed to her by the will of the deceased. She 
prayed for a partition of the estate, and that the rights of all parties 
therein be tixed by the court and that the parties be referred to a no- 
tary to complete the partitien. 

About the same time the detendant Pope also filed a suit for a parti- 
tion. He averred in substance that the deceased has bequeathed him 
her interest in a drug store, known as Pope’s Drug Store, then in his 
possession on Magazine street in this city. 

He further averred that there was a certain square of ground situ- 
ated in Bloomingdale, Sixth District of New Orleans, designated as 
square 14, which had been bequeathed to the plaintiff, the title to 
which, though it stood in the name of his deceased wife, had been paid 
for by the community, to the amount of $2500, and had been improved 
at the expense of the community to the extent of $4250. 

He further represented that there were community debts to the 
amount of about $3000, among them one of 22000, secured by a mort- 
gage on the drug store. 

He prayed to be recognized as a creditor of the community for $4250 
and for judgment against the plaintiff for one-half that sum, that the 
real estate be sold to pay said sum as well as all other debts of the 
community, and the surplus, if any, to be divided between himself and 
the plaintiff. 

. By agreement, these two partition suits were cousolidated—the peti- 
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tion in the suit brought by the defendant Pope to serve as the answer 
to the one instituted by the plaintiff. 

After the pleadings were thus made up, the following agreement was 
entered into between the parties, to wit: 

“It is agreed between the parties as follows: The defendant shall 
put back into the premises, in square bounded by Magazine, State, 
Webster and Laurel streets, the furniture removed by him therefrom 
(or account for such portion as cannot be returned.) 

“The plaintiff and her husband shall have privilege-of renting said 
premises and contents from the civil sheriff, at the rate of ten dollars 
per month, for the one undivided half interest thereof, pending claim 
of defendant for interest therein. 

“The plaintiff and her husband do hereby relinquish any and all 
claim against the property known as the drug store, No. 708 Magazine 
street, between First and Second streets, known as Pope’s Drug Store, 
and contents, including movables and immovables. All other ques- 
tions in controversy left open.” 

There was a protracted contest, resulting in a judgment on the 16th 
of June, 1884. 

This judgment reads as follows: 

‘¢ For the reasons orally assigned, it is ordered, adjudged and decreed 
that there be judgment in favor of the plaintiff, Mrs. Caroline C. 
Gerrish, and against the defendant, John H. Pope, decreeing said 
plaintiff to be the true and lawful owner of the premises in Blooming- 
dale, described in the petition, subject to the rights against said prop- 
erty acquired and now held by the community of acquets and gains 
lately existing between the defendant, John H. Pope, and his deceased 
wife, Renette W. Pope, growing out of the improvements made by 
said community on said property. 

‘“‘It is further ordered, adjudged and decreed that there be judgment 
in favor of the plaintiff, Mrs, Caroline C. Gerrish, and against detend- 
ant, John H. Pope, decreeing a partition of the succession of the late 
Renette W. Pope; that, in order to determine the rights of the late 
community of acquets and gains against the property described in the 
petition, it is ordered, adjudged and decreed that the said property be 
sold by the civil sheriff of the parish of Orleans, at public auction, 
after the usual delays and advertisements, for cash; that the said 
property be appraised, by V. I. Lambert and Chas. Parent, in block, 
including impiovements—said appraisements to serve as the basis of 
the sale; that the said appraisers also appraise said property separate 
from the improvements, the last appraisement to serve as a basis for 
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distribution ; that the value of the improvemeiits be recognized as 
belonging to the community of acquets and gains lately existing be- 
tween John H. Pope and his deceased wife, Renette W. Pope, and the 
said community is declared to be a creditor of the said property 
described in the petition for the value of said improvements; that the 
said community is declared to be a creditor of the said property in the 
sum of ($2250) two thousand two hundred and fifty dollars, money ‘ad- 
vanced for the purchase price. 

“It is further ordered, adjudged and decreed that the plaintiff, Mrs. 
Caroline C. Gerrish, be recognized as the owner of one-half of the said 
community of acquets and gains, after the payment of all debts and 
liabilities. 

“Tt is further ordered, adjudged and decreed that the defendant, 
John H. Pope, account to the community of acquets and gains for the 
value of the furniture and other effects deseribed in Document X, p. 
228, hitherto attached and made part hereof. 

“Tt is further ordered, adjudged and decreed that out of the pro- 
ceeds of the property described in the petition coming to the commu- 
nity of acquets and gains, the community debts to be paid, to wit: 

‘The sum of $2000, with interest, now secured by a mortgage on the 
property known as Pope’s drug store; the sum of $86.50 to T. W.. Both- 
ick: $32.68 to E. J. Hart & Co.; Dr. J. C. Bickham, $88; I. L. Lyons 
& Co., $96.68: R. Finlay & Co., $148.19; De Lanzac & Cahn, $194.83; 
Dr. John Carter, $20; that the parties litigant be referred to W. J. Cas- 
tell, Esq., notary public, to make a distribution of the partition sa'e, 
and that the costs be divided equally between the parties.” 

From this judgment neither party appealed, and the time for an 
appeal passed and the judgment became irrevocable. 

An appraisement was made in conformity to the judgment—that is. 
the land and the improvements thereon were separately appraised, 
each at $4000, making a total of $8000; and the property was adjudi- 
cated to the plaintiff for $7500. 

On the 4th of May, 1855, Pope took a rule on the plaintiff to show 
cause Why she should not comply with the adjudication, and a judg- 
ment was rendered on the rule directing a notary named “to make a 
partition of the succession as directed by the judgment rendered.” 

On 18th of December following, the aotary tiled his report, showing 
that he had prepared an act or projet for the partition and distribution 

that Pope had signed the same, but that Mrs. Gerrish had filed objec- 
tions thereto, which he made a part of his report; which objections 


, need not here be specitically set forth. 








520 SUPREME COURT OF LOUISIANA. 


Gerrish vs. Pope. 





On January, 1886, Pope took arother rule on the plaintiff to show 
cause why she should not comply with the adjudication, and sign and 
execute the act of distribution prepared by the notary, and in default 
thereof why the property should not be sold 4 la folle enchére. 

The plaintiff answered this rule by setting out at length the objec- 
tions she had made to the act for partition and distiibution prepared 
by the notary and which she had refused to sign. 


During the progress of the trial the plaintiff, Mrs. Gerrish, defendant 
in the rule, offered evidence to support the averments of her answer, 
when she was met by the objection substantially, that the matters sought 
to be proved were all concluded by the judgment rendered in the par- 
tition suit in June, 1884, and that the judgment constituted res adjudi- 
cata. This objection was overruled and the evidence admitted and 
judgment on the rule rendered as follows: 

‘“‘ For the reasons dictated to the stenographer and now on file— 

‘It is ordered, adjudged and decreed that the exception of res adju- 
dicata, filed by the defendant to the opposition of Mrs. C. C. Gerrish to 
the proces verbal of distribution filed by the notary, December 18, 1885, 
be overruled; and it is further ordered, adjudged and decreed that the 
opposition of Mrs. C. C. Gerrish to the proces verbal be maintained, and 
that the notary be directed to amend the proces verbal by charging the 
defendant, John H. Pope, with all debts due by the Pope drug store, 
at the decease of Renette W. Pope, that is to say, on the 2d of April, 
1882, and particularly with the debt of $2000, with interest, secured by 
mortgage on said property; the sum of $32.68, due by the drug store 
to E. J. Hart & Co.; $66.68 due by drug store to I. L. Lyons & Co.; 
$148.19 to R. Finlay & Co.; the sum of $194.83, due by the drug store 
to De Lanzac & Cahn. 

“It is further ordered that the notary amend his proces verbal by 
charging to Mrs. C. C. Gerrish, plaintiff herein, any debts due by the 
separate estate of Renette W. Pope; and that the proces verbal herein 
be referred to Boussiere Rouen, Esq., notary public, in place of J. J. 
Woulfe, no longer a notary; and that said Boussiere Rouen, Esq., be 
commanded to complete the proces verbal, now before the court, in 
accordance with the amendments directed by this judgment.” 


This is the judgment that is before us for review, and this long 
recital we have deemed essential to a clear understanding and deter- 
mination of the issue raised by this plea of res adjudicata. This recital 
of itself plainly tends to the conclusion that the judge a quo in ruling 
on this point was in error. 
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This appears more clearly when we compare the judgment rendered 
in the particular suit with that rendered on the rule referred to, together 
with the pleadings in the two proceedings. 

The matters adjudicated upon in the first judgment of 16th of June, 
1884, are substantially these : 

1. Recognizing Mrs. Gerrish, plaintiff, the owner of Bloomingdale 
property known as square 14. 

2. Decreeing that the value of the improvements thereon belonged 
to the community, and declaring the community creditor therefor, and 
also a creditor for $2250, for money advanced by the community to 
pay the price of the property. 

3. Ordering the sale of this Bloomingdale property after separate 
appraisements of the land and of the improvements. 

4. Recognizing Mrs. Gerrish as the owner of one-half the commu- 
nity after payment of its debts. 

5. Requiring Pope to account to the community for certain furni- 
ture he had disposed of. 

6. That out of the proceeds of the community property described 
in the petition the community debts be paid. The debts being men- 
tioned as the $2000 mortgage on the drug store, and many others for 
smaller amounts. 

7. Referring the parties to a notary who was directed to make a 
distribution of the proceeds of the partition sale. 

The judgment rendered on the rule on the 26th of November, 1884. 

This judgment decreed substantially : 

1. That the plea of res adjudicata be overruled. 

2. That the opposilion of Mrs. Gerrish to the act of partition and 
distribution prepared by the notary (termed a proces verbal in the judg- 
ment) be maintained. 

3. That Pope be charged with all the debts due by the Pope’s Drug 
Store. (The debts being mentioned and being the same as were or- 
dered in the piece judgment to be paid out of the proceeds of sale of 
the community property.) 

4. That the proces verbal of the notary be amended by charging 
Mrs. Gerrish with the debts due by the separate estate of the testatrix, 
(Mrs. Pope.) 

5. By naming a notary and requiring him to complete the proces 
verbal in accordance with this indgment. 

It will plainly appear from this comparison of the two judgments 
that they differ in several essential particulars. In fact, it is obvious 
that the court a qua instead of dismissing the rule or rendering a judg- 
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ment thereon to enforce the provisions of the judgment in the partition 
suit, for which purpose the rule was instituted, rendered an entirely 
new judgment of partition. 

For instance, as shown, the debts due by the drug store, which were 
enumerated in both judgments, and in the first were required to be 
paid out of the community property, in the last judgment on the rule 
were charged to the defendant Pope, or to the drug store. 

This judgment also maintained the opposition of the plaintiff to 
the process verbal or act of partition prepared by the notary, which 


opposition, it appears, is in striking conflict with the judgment of 


partition. 

It would moreover appear from the reasons assigned for judgment 
which are in the record, that the judge regarded this proceeding by 
rule as an act of partition; in fact, he so terms, and in his entire 
opinion he makes no mention of any rule. 

The judgment rendered in the original partition suit on the Lith of 
June, 1884, settled all matters of controversy between the parties re- 
lating to the partition and the settlement of the community, between 
Pope and the plaintiff, the legal representative of his.deceased wife. 
It was res adjudicata, and this plea should have been maintained as to 
all matters pertaining to or embraced in said judgment or in the 
pleadings pertaining thereto. 

It further appears that the plaintiff, Mrs. Gerrish, paid only $500 of 
the $7500, the price at which the property was adjudicated to her. She 
has shown no reason why the same should not be completed. 

We have likewise examined critically the act of partition prepared 
by the notary to carry out the judgment of the 11th of June, 1884, and 
we discover no reason why she should not sign it, since it conforms to 
the terms of the judgment. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and the rule in 
the case be and the same is now made absolute, and that Mrs. C. C. 
Gerrish, plaintiff herein and defendant in the rule, be and she is 
hereby decreed to complete the adjudication of the property described 
in the pleadings as square 14, and designated as the Bloomingdale 
property, by paying the balance of the price bid for the same, and that 
she execute the provisions of the judgment rendered on the 11th of 
June, 1884, relative to the partition of the property and distribution 
of the funds, and sign the act of partition and distribution prepared 
under said judgment, reported and filed on the 18th of December, 
1885, and that Mrs. Gerrish pay the costs of both courts. 
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No. 9925, 
S. W. Davis vs. Citizens’ BANK OF LOUISIANA AND SHERIFF. 


S. W. Davis vs. ApAmMs & CocKBURN AND SHERIFF. 


CITIZENS’ BANK OF LOUISIANA Vs. THomMAS B. RHopkEs.—S. W. Davis, 


THIRD OPPONENT. 


ApaAMs & COCKBURN Vs. RHODEs, SWEET & Co.—S. W. Davis, THIRD 





OPPONENT. 
Tuomas B. Ruopks vs. CHas. E. BLAack, S. W. DAvVis ET AL. 


(Five Consolidated Cases.) 


If. prior to a judicial sale, in enforcement of a first mortgage and vendor's privilege ranking 


all others on the property, an agreement is made between the seizing creditor and 
debtor, that the former will bid off the property if not run up above the amount of his 
debt; and that, in such case, he will resell to the debtor, or any one named by him, at 
an agreed price, within a delay fixed, such an agreement is lawful and does not prevent 
the title under such sale from actually passing to the purchaser, subject to the right of 
redemption, and it extinguishes all mortgages on the property ; and judicial mortgages 
will not reattach to the property nuless it is returned to the ownership of the debtor 


When. in such case, the property is resold to a third person named by the debtor, fer a 


price actually paid by such purchaser, the fact that, in a contemporaneous writing, it 
had been agreed between this purchaser and the original owner that the former would 
resell to the latter or any person designated by him, on terms and conditions therein 
stipulated, does not prevent the purchaser from becoming the real owner, subject only 
to the right of redemption on the terms agreed. Therefore, judicial mortgages against 
the original owner did not attach to the property in the ownership of such purchaser. 


When, subsequently, the original owner ceded his right of redemption to another. and the 








purchaser, with the consent of such former owner, sells the property outright to the 
person so designated, for a price partly paid in cash and the balance in a note secured 
by mortgage, without reserve of any right of redemption expressed in the deed or in 
any writing whatever, neither the original owner nor his creditors can attack such title 
or mortgage except on grounds of fraud, which are not established in this case. 
PPEAL from the Eighth District Court for the Parish of East 
Carroll. Delony, J. 


J. M. Kennedy and W. G. Wyly for 8. W. Davis and C, E. Black. 
Farrar & Kruttschnitt on the same side. 

Henry C. Miller for the Citizens’ Bank. 

J. W. Montgomery for Adams & Cockburn. 


The opinion cf the Court was delivered by 
FENNER, J. The Citizens’ Bank and Adams & Cockburn, being judg- 
ment creditors of Thomas B. Rhodes, issued writs of fi. fa., and seized 
thereunder the Airlie plantation with the movable effects thereon. 
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The first two suits above enumerated are injunction proceedings 
against said seizures of Airlie plantation by S. W. Davis, who claims 
to be the owner thereof. 

The two following cases present issues raised on third oppositions, 
filed by S. W. Davis, who claims to be the lessor of Rhodes and, as 
such, to have a lien and preference on the movables seized, over the 
seizing creditors. 

In the meantime, Charles E. Black, a mortgage creditor of S. W. 
Davis, had seized ‘‘Airlie” under executory process, and the last named 
case is an injunction proceeding against that seizure taken out by T. 
B. Rhodes, who denies Davis’ ownership of the plantation and his right 
to mortgage, and claims that he, Rhodes, is aud has always been the 
owner. 

The leading question involved is the ownership of ‘ Airlee,” and that 
hinges on the construction and effect to be given to various contracts 
and agreements touching the title to said plantation. 

T. B. Rhodes bought the ‘‘Airlee” plantation in 1869, on terms of 
part cash and balance in notes secured by mortgage and vendor’s lien. 

W. W. Carson, a non-resident of the State, became the owner of 
these notes. 

In 1874, Carson obtained judgment by confession against Rhodes on 
one of these notes, with stay of execution until December Ist of that 
year. Carson wanted his money and did not want the plantation. 

Rhodes wanted the plantation, but had no money. On the contrary, 
he was insolvent. He not only owed the large debt to Carson, but he 
also owed Adams & Cockburn $3303, besides interest, on which judg- 
ment was recovered in 1875, and recorded as a judicial mortgage on 
Airlee; he owed the Citizens’ Bank $12,000, besides interest, on which 
judgment was afterwards recovered in 1877 and recorded ; and he owed 
Graham, Black & Co. $4894, with what other debts we know not. 

Both parties were satisfied, and the result makes it certain that, if 
the plantation was sold under Carson’s judgment, it would not bring 
the amount of his claim and that he could only save himself by buying 
in the property, which he was exceedingly averse to doing. Still he 
was unwilling to extend his debt without, at least, partial payment of 
which he was in need. 

Rhodes, on the contrary, set great value on the plantation and be- 
lieved that, if he could effect any arrangement by which he could retain 
the management of the plantation, he could make it yield a revenue 
sufficient to pay off, not only Carson’s debt, but his other creditors. 

Under these circumstances, it was agreed between the parties that 


























NEW ORLEANS, MAY, 1887. 525 
—sdDavis vs. Citizens’ Bauk etal” 





Carson should issue execution on his judgment; that if there were no 
other bidder at the cash offering he wonld not bid; and that, at the 
second offering on twelve months’ credit, he would bid off the prop- 
erty, if it were not run up above his debt. He further agreed that he 
would sell the place back to Rhodes or to any person whom Rhodes 
might designate, at any time within thirty days after the sale, provided 
he, Carson, were paid $3000 in cash, and the balance in annual install- 
ments of $4000, properly secured, up to the amount of his entire debt. 

Accordingly, execution was issued; the place was seized and Rhodes 
was appointed sheriff’s keeper; the cash offering failed for want of 
bidders; there were no bidders at the credit offering; and the place 
was adjudicated to Carson at the price of one thousand dollars. 

The thirty days allowed to Rhodes, within which he had the right 
to claim a resale under the terms of the agreement, expired without 
the exercise of this right; but some days later, viz: on June 24, 1876, 
Rhodes presented Charles E. Black as a purchaser, and Carson exe- 
cuted a conveyance of the property to Black for the price of $16,867.37, 
of which $3000 was paid in cash, and the balanee on terms conforming 
to the agreement, secured by mortgage and vendor’s lien. Rhodes 
intervened in the act and declared “that he does hereby assent to all 
the clauses of this deed, and hereby releases unto said Black all and 
any right he may have in and to said land.” 

Prior to the execution of this conveyance, a written agreement had 
been entered into between Black and Rhodes, too lengthy to be copied 
here, but the substance of which was that Black should buy from Car- 
son, on the terms stipulated; that Rhodes should take charge of and 
manage the place, without salary, making all contracts, rent notes, etc., 
in favor of Black; that Black was to receive the whole,of the revenues, 
which were guaranteed not to fall beneath a sum fixed, under penalty 
of termination of Rhodes’ rights; and that ** when the revenues real- 
ized by said Black from said plantation shall have equalled the afore- 
said sum of $16,687.67, with interest, together with the sum of $4984 
now due by said Rhodes to Graham, Black & Co., with interest, and 
any other amount that said Rhodes may become indebted to said Black 
or said Graham, Black & Co., then the said Black shall sell, transfer 
and convey unto said Rhodes or any one be may designate, all of said 
plantation, etc.; said Black to convey only such title as he shall acquire 
from said Carson”—and further binding himself not to sell, encumber 
or mortgage the property to the prejudice of this agreement. Under 
this contract Rhodes proceeded to operate the plantation. 

‘On Jan uary 15, 1878, Rhodes, having become indebted to 8S. W. Davis, 
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executed a sale of all his rights under the contract with Black to Davis, 
authorizing him to pay and discharge the claim of Black and to demand 
the conveyance of the property, if he should desire so to do. A coun- 
ter-letter was executed, however, explaining that the sale or act of sub- 
rogation just mentioned was intended as a security for a loan of $2500, 
then made, and for a past due indebtedness of 85600, owing by Rhodes 
to Davis. This counter-letter was not recorded and was not commu- 
nicated to Black. 

In February, 1880, Davis, armed with the transfer and subrogation 
from Rhodes, negotiated and obtained from Black a sale of the plan- 
tation at a price fixed at $28,812, which represented the entire amount 
expended by Black, of which sum it was stated that $10,445 had been 
repaid to him out of the revenues of the plautation; the further sum 
of $13,281 was paid in cash by Davis, and, for the balance of $5086 
Davis gave his note secured by mortgage and vendor’s lien on the 
property. . 

Rhodes intervened in the act to take cognizance of it, and to declare 
that Black had fully acquitted all his obligations under his contract 
with Rhodes. 

There is no counter-letter or written agreement of any kind between 
Rhodes and Davis affecting in any manner the latte1’s title, and we do 
not see how Rhodes can dispute it. There is evidence to show that at 
the time of Black’s sale to Davis, it was contemplated that John 
Chaffe & Sons should buy the place from Davis and give to Rhodes a 
right of redemption on terms similar to those which had been made 
by Black ; and such an act had been prepared by the notary. But it 
was never executed. Chaffe & Sons testify that they had never 
agreed to enter iyto such a contract; and, though Rhodes swears that 
Davis had bound himself to procure such a contract from Chafte & 
Sons, and that this was the condition upon which he received the 
title, his testimony is unsupported and his charge of such fraud 
against Davis is silenced by his subsequent conduet by which, in 
various ways, he recognized Davis’ ownership. 

Adams & Cockburn and the Citizens’ Bank allege and contend that 
“the shifting of Rhodes’ title, first to Carson and then to Black, was 
a mere paper transaction and a simulation, intended to defeat Rhodes’ 
creditors ; that there was no actual seizure under Carson’s execution, 
and that his purchase purported to be for only $1000; that the 
sherift’s sale divested Rhodes of neither ownership nor possession ; 
that Carson’s debt was not paid or settled thereby ; that no money 


was paid by him for the property, nor was his execution or debt 
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actually credited with his bid, but, on the contrary, he still held the 
notes which he was pretending to collect of Rhodes, which were after- 
wards paid for Rhodes by Black; that this shifting of title and 
apparent change of ownership was part and parcel of an agreement 
and prearranged scheme for the purpose of baffling Rhodes’ creditors ; 
that Carson never went into possession under his title, nor did Black ; 
that Rhodes remained in possession as owner, made and shipped his 
crops and generally acted as owner; that it was never intended that 
Black should become the owner, and that his nominal title was simply 
a form of security for his debt and for advances to Rhodes, and that 
mode of security was adopted for the purpose of defrauding Rhodes’ 
creditors; that Davis, when he took the title from Black, well knew 
its defects and fraud, and, by his purchase, endeavored to further said 
fraud.” 

We fail utterly to discover any facts proven or principle of law to 
sustain these pretensions. 

There is no dispute that Carson held a claim amounting to $16,867, 
secured by special mortgage and vendor’s privilege upon the planta- 
tion, which ranked all other creditors of Rhodes. Henee, such 
creditors had no possible claim on this property until this debt was 
paid; and a judicial sale for its enforcement conveyed the property 
free from their claims. 

Although some persous entertained a higher idea of its value, there 
is no proof that there was any oue willing to pay more than Carson’s 
debt fur the property. At all events, the property, after all legal 
advertisements, was twice exposed at public sale, first for cash aud 
then on credit; and if these creditors or any other person had bid the 
amount of Carson’s claim, the property would have been adjudicated 
to them. But neither they nor other bidder appeared at these sales. 

There was no consilium fraudis, because there was no occasion or 
motive for fraud; there was no eventus damni, because the public sale 
affords legal proof that the property would not command a price sufti- 
cient to leave any surplus for these creditors. 

The whole transaction was perfectly legitimate. Carson did no 
more than he had the legal right to do ip executing his judgment and 
in bidding in the property. He had an equal right to make the con- 
tract with Rhodes to reconvey, on compliance with the terms and con- 
ditions stipulated. 

The adjudication undoubtedly conveyed the ownership to Carsen, 
subject to his obligation to reconvey on compliance with those condi- 
tions within the delay stipulated. Rhodes was in possession as sher- 
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iff’s keeper, and his possession continued in that capacity until termi- 
nated by delivery to the purchaser. The sale to Black rendered the 
delivery to Carson unnecessary, and, after that sale, the continued 
possession of Rhodes was the possession of Black, under the terms of 
the contract between them. Therefore, the possession of Rhodes loses 
all significance as an indicium of simulation. 

Tt is perfectly clear that the sale to Carson divested Rhodes’ owner- 
ship and ousted all inferior mortgages on the property. Judicial mort- 
gages, prior or subsequent, against Rhodes, could never afterward 
attach to the property, unless it returned to the ownership of Rhodes. 

It is contended that such return was operated by the transfer from 
Carson to Black, and the agreement between Rhodes and Black; that 
the real ownership was thereby transferred to Rhodes, and that Black 
held the title merely as a figurative or hypothecary security for debts 
due to him, and advances made by him for Rhodes’ account. 

We have, heretofore, recited at length the terms of the contract be- 
tween Rhodes and Black, without finding in it a single feature sup- 
porting such a construction of it. 

It is the plainest possible case of a perfect and complete sale from 
Carson to Black, containing all the essential elements of the thing 
sold, the price and the consent; and the contract between Rhodes and 
Black merely engrafts upon it a right of redemption in favor of the 
former on the terms stated. 

There is no feature of simulation about the transaction ; no dispute 
that Black actually paid the cash part of the price, and was bound to 
pay the balance irrespective of the results of his contract with Rhodes 
for the working of the plantation. 

Treating this as a vente a réméré, from which it differs because the 


right of redemption is stipulated, not in favor of the vendor, but of a . 


third person, it is clear that the ownership passed from Carson to 
Black, and, qaoting our language in a recent case, “ from the moment 
of the execution of the act, the vendee becomes the master of the 
property, his title subject to be divested only by the exercise of the 
right to redeem, and unless that right is exercised within the term 


stipulated, he remains absolute owner of the property.” Jackson vs. 
Lemle, 35 Ann. 856; Levy vs. Ward, 32 Ann. 784; Duranton, Cours 
de Droit, vol. 16 ; Sees. 388, 389, 390; Dalloz, Vente, No. 825; 2 Trop- 
long, Nos. 692, et seq. 

Rhodes has never exercised his rigiit of redemption. He ceded that 
right to Davis. He was a party (o the act by which Black conveyed 
the property to Davis in absolute ownership and for a valuable con- 
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sideration. He has no counter-letter or written evidence of any kind 
contradicting or limiting the title conveyed to Davis and confirmed by 
him. 

He cannot dispute his own declarations in this authentic act. The 
alleged fraud, as we have heretofore stated, is not proved, his oral tes- 
timony being contradicted by other witnesses and by his own subse- 
quent conduct and writings. 

He pretends that there was au agreement to which Davis, Chaffe & 
Sons and himself were parties, and of which Black was cognizant, that 
simultaneously with the conveyance from Black to Davis, another con- 
veyance was to be executed from Davis to Chaffe & Sons with a right 
of redemption reserved to Rhodes. 

Black swears that he never knew of any such agreement. The vari- 
ous members of the firm of Chaffe & Sons swear they never made any 
such agreement. Davis died before Rhodes’ examination as a witness 
was completed, and, therefore, had no opportunity of contradicting it. 
If it were true, as stated by Rhodes, that Davis had practiced the fraud 
charged, it is inconceivable that he should not at once have denounced 
it and demanded the cancellation of the transaction. But he com- 
plained of it to nobody, and took no steps to cancel it. On the con- 
trary, he recognized Davis’ ownership in every way, took rent notes of 
the tenants in Davis’ name, represented Davis as the owner in written 
applications to merchants for advances, and to Shattuck & Hoffman 
whom he desired to purchase the plantation from Davis on terms 
securing him a new right of redemption. 

It is undoubtedly true that Davis was willing to sell to John Chaffe & 
Sons on the terms proposed in the contract prepared, but they refused 
to accept such a sale. We are satisfied that Davis continued willing 
to sell, on the same terms, to any other responsible purchaser whom 
Rhodes could find, and Rhodes tried to find such purchaser, but in vain. 
He has never found any. The attempt of Rhodes and his creditors to 
disregard Davis’ title, under these circumstances, cannot be counte- 
nanced 

These views dispose of the claims of the Citizens’ Bank and of Adams 
& Cockburn to. subject Airlie plantation to their judgments against 
Rhodes, and of the claim of Rhodes to annul Davis’ title, and to defeat 
Black’s mortgage. 

The interventions of Davis, claiming a lessor’s privilege on the 
movables of Rhodes on the plantation seized, are overruled for the 


reasons given in the case of Davis vs. Rhodes, decided this day, 
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Although, in some respects, the judgment appealed from is not 
erroneous, yet, for convenience, we shall reverse it and give such 
judgment as should have been rendered. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed, and it is now 
ordered, adjudged and decreed: 

Ist. That in suits Nos. 215 and 216 of the district court there 
be judgments in favor of plaintiff, S. W. Davis against the defend- 
ants, the Citizens’ Bank of Louisiana and John D. Adams, perpetuating 
the injunctions therein issued, said defendants to pay costs in both 
courts. 

2d. That in cases Nos. 217 and 218 of the district court there be 
judgment against the defendant, overruling and rejecting his third 
oppositions therein, at his cost in both courts. 

3d. That in case No. 227 of the district court there be judgment in 
favor of defendants and against the plaintiff, rejecting the latter’s 
demand, at his cost in both courts. 








Nu. 98284. 


THE STATE EX REL. BRADISH JOHNSON ET AL. Vs. STATE Tax CoL- 
LECTOR ET AL., OF THE PARISH OF PLAQUEMINES. 


It is permissible for a number of taxpayers, claiming to have a common interest in the 
enforcement of an ordinance of the police jury, enacted from motives of public policy, 
for the reduction of tax assessments, to unite in one suit, seeking like relief, from same 
injury and upon the same grounds. 

Section 24 of Act 96, of 1882, does not create a board of equalization in the sense of Article 
203 of the Constitution, but delegates tothe board of revisors created by Section 24 of 
that act, amongst others, the »ower to correct assessments illegally or wrongfully made, 
in the listing or valuation thereof ; and .the power to equalize assessments of all proper- 
ties of like character and relative value within their parish. 

For this purpose said board is empowered to summon and examine witnesses with regard to 
the value and character of the properties assessed ; and upon the evidence to determine 
the correctness of the listing and valuation thereof. 

The police jury, acting as a board of reviewers, cannot, by ordinance, reduce the percentage 
of the assessment for the year, by wards, er otherwise. ‘They can levy such a certain 
percentum on the total assessment as, in their view, may be necessary to defray the 
parochial expenses; but they cannot reduce to the standard of parochial necessities. 

Such revision, correction, arbitration or equalization as the board of reviewers may make of 
assessments, are subject to review by the courts, and their action is final, unless ‘set 
aside or changed, as provided by law.’’ } 


4 PPEAL from the Twenty-fourth District Court for the Parish of 
Plaquemines. Livaudais, J. 
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State ex rel. Johnson et al. vs. Tax Collector et al. 


Zacharie & Howard for Relators and Appellants : 





The clause of Sec. 24, Act 96 of 1882, speaking of police juries, and providing ‘‘ they 
shall also equalize the assessments of all properties of like character and relative value 
within their respective parishes in accordance with Article 203 of the Constitution,” 
introduces the new feature of a Board of Equalization in our tax laws, which, though 
anticipated in our Constitution, has never been before carried into effect by the General 
Assembly. 
In the absence of statutory provisions for its jurisdiction, and exercise and effect of its 
decisions, in our own statute we must look for its interpretation, in these respects, to 
the systems of other States having tax systems similar to our own, frem which wo have 
borrowed the new feature 16 L. 394; 30 Gratt. 477. 
The powers of a mere board of review can only be exercised for correction of errors in 
individual assessments, after the return of the sworn list of the taxpayer and on due 
application made, and when refused, an appeal to the courts can only be had on proof 
of the exhaustion of those preliminary remedies ; a resort to those remedies is an indis- 
pensable condition precedent to relief in the courts to correct errors of assessments. 
Boards of review increase or diminish individual assessments; are obliged to hear 
evidence thereon; can add omitted property to the lists; and arbitrate between the 
individual taxpayer and the assessor ; their decisions are not final; they deal with the 
taxpayer in his individual capacity. 
Boards of equalization act from motives of public policy, deal with the taxpayers en 
masse, and are especially designed to carry out the principle of uniformity and equality 
in taxation, by comparison ‘‘of relative value of property in the different portions of 
the State.” Constitution, Art. 203. The powers of review and equalization are dis- 
tinct, and the rules governing their exercise are also separate and distinct, although in 
some States, as in our own, both functions are exercised by a single board. Burroughs 
on Taxation, § 101. 
Bvards of equalization, unlike boards of review, cannot add omitted valuations to the 
tax list ; their powers are limited to equalizing ; *‘ their action is on classes of property. 
not upon the property of individuals, thus securing equality of value of all property 
belonging to the same class.’’ Desty on Taxation, Vol. 1. p. 496 ; 50 Iowa 678; 42 Iowa 
623 ; Welty on Assessments, § 153, 154; 56 Cal. 195 ; Cooley on Taxation, 421 ; 7 Minn. 207; 
4 Mich, 579; 21 Barb. 611; 43 TL. 456; 49 Il. 517; 72 Il. 241 ; 3 Col. 608’; Desty, Vol. I, 
496 ; 30 Gratt. 477. ‘This is the general construction given to the laws relating to 
equalization boards in other States.” 30 Gratt. 477. It is a distinct power from 
correcting assessments. 
Boards of equalization differ from boards of review further in their mode ot action. 
They can act with or without application of any one; they need not take evidence or 
hear testimony ; they may act ex proprio motu. 127 Mass. 505; 2 Gray 298 ; 120 Mass. 330 ; 
92N. Y 604; Desty, Vol I, p. 496; 43 Conn. 309. They may adopt their own means in 
reaching their conclusions. 16 Mich. 12. 
Their action, unlike that of the board of review, need not be upon any individual 
assessment or assessments, and they need not make separate individual entries on each 
valuation. hey need not foot up the valuations on the rolls. 22 Minn. 356. They can 
effect the equalization by adopting a committee's report; they can equalize by the 
adoption of a percentage of reduction or increase, and need not go through the arith- 
metical computation and make the actual arithmetical changes in figures necessary. 15 
Mich. 154; Cooley on ‘laxation, 422; Burroughs on Taxation, § 238 ; Desty, p. 603 ; 29 Me. 
196; 1 Mich. N. P. 16; 48 N. Y. 93; 20 Vt. 643; 58 N. H. 580. 
Unlike those of boards of review, the decisions of boards of equalization are final. 
Welty 158; Cooley on Taxation 291. 
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10. To enforce by mandamus the carrying into effect of an equalization made by a police 
jury, individual taxpayers adected thereby may join in an action ; 51 Ill. 132; Burroughs 
on Taxation ; 54 Ill. 243; 58 Penn. St. 338; 34 Conn. 105; 24 Ohio St. 216; 9 Iowa 570; | 
Dillon, Mun. Corp. §§ 731, 732, et seg., all cases where joint injunctions were sustained . 3 \.% 
on the ground of privity of interest, and the common relief sought in similar cases of a 
excessive taxation. ¥ 

‘ 11. When such equalizations are made it is the duty of the assessor, as the party making b 

Av the rolls and signing them, to make the manual correction ; 34 Ann. 373; Desty, Vol. I. 

, p- 610 ; 44 Cal. 616; Id. 613; and he may be mandamused thereto; Desty, 526; 65 N. Y. 

228; 44 Cal. 616; 30 Ann. 261. 

A police jury acting as a board of equalization is not confined to any particular form in : 

which to express their decision ; where the law prescribes no particular form for a . Ya 

municipal corporation or body in which to exercise its functions, it may do so in any of 
the usual forms, resolutions, ordinances, etc. Dillon, Vol. I, p. 362, § 246; 2d Edit. 

Abbot on Corps., p. 437; 36 Ann. 643. 

13. The principle of inclusio unis exclusio alterius does not apply to an article of the Consti- 

tution, except ene positively prohibitory, as abridging the power of a legislature. 

Cooley Cons. Lims. (87, 172 ) 


M. J. Cunningham, Attorney Geueral, aud Jas. C. Moise for Defend- 
ants and Appellees : 


1. Boards of reviewers do not act by ordinance; they, as well as boards of equalization. 
are assessors (47 Cal. 646 ; 37 N. Y. 428); as such they must examine the lists submitted . ‘ 
to them, form their judgment as to the value of each piece of property listed, arbitrate . & 
between the assessors and taxpayers, and enter such corrections and changes as they , > a 
wish to make upon the lists, and return same to the assessor, from which he makes out . a 
hisroll. Secs. 32, 24, 23, 27; Acts 96 of '82 and 98 of ’36. . @ 
They are a body of limited powers, and must act strictly according to law. and may be | 
compelled to do so by the State as well as by the taxpayer. ’ 
mars 2. They are not boards of equalization, but such incidental powers of equalization as they ° 
4 may have must be exercised in accordance with Art. 203 of the Constitution, with 
reference to the relative values of property in different portions of the State. But even ; F 
as a board of equalization their powers are strictly construed, and any unauthorized 
> action is void. Desty’s citations, p. 497, Nos. 10, 11, 12 and 15; 43 Ill. 456; 49 Ill. 517 ; Bg. 
50 Til. 424; 53 Ill. 477. They have no power to raise or lower the assessment of the ; : 
entire district constituting their territorial jurisdiction in the aggregate. Cooley 291, 
51 Iowa 107; Desty on Tax, pp. 496, 497 ; 11 Neb. 65. F ( 
3. An unauthorized rule of valuation adopted by them goes to the groundwork of the 
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assessment, and vitiates the tax based uponit. 43 Wis. 55;.37 Id. 75, 48; 42 Id. 502; . 
5 Mich..154; 57 Wis. 5. — . a ' 
4. They must assess property only according to its cash valuation (Art. 205), and not q 
according to parochial needs, which will be considered by the police jury when 1egu- § 1 
lating the rate of taxation*to be subsequently levied. . 
5. Adjudications in other States will not govern here unless based upon laws similar to : 
our own. ; ! 
6. In this State the tax “list” and tax ‘‘ roll” are separate and distinct things. Acts 96 . 1 
/ of 1882 and 96 of 1886; Secs. 6, 8, 13, 14, 15, 16, 17, 18, 19, 20. 21, 22, 24, 32, 7 
; 7. ‘The proceedings with reference to the assessment of taxes are based upon the former. 
They are the records of the judicial acts of those ofticers entrusted by law with the ; 


solemn duty of assessing the tax. 
The proceedings with reference to the enforcement of tax collections are based upon the 
aes rolls. They are the tax collectors’ warrant or authority to collect. Sec. 32. 
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The assessor cannot he compelled, by mandamus, to alter the roll after it has been filed. 
He no longer has control over it. Desty. Sec. 112, p. 577; 18 Pick 575; 49N. Y. 655; 
Secs. 19 and 32 of Revenue Acts. 

Nor can he be compelled by mandamus to obey an ordinance of the police jury contain- 
ing instructions with reference to assessments. 

. A suit with such declared object is really a suit to test the correctness of the assess- 
ment and must be brought in the manner prescribed by law. The statutory remedy is 
exclusive. 

. The owners of different pieces of property have no privity of interest as to entitle them 
to bring such action jointly. 

. A judgment in such a suit could only atfect the assessment of the party plaintiff. Sec. 
36, Rev, Acts. 

3. A taxpayer, who makes no return of list nor complaint to the board of reviewers, that 
the valuation of his property is excessive, is presumed by his silence to consent to the 
tax imposed. If a party does not have his assessment corrected and perfected when he 
has power to do so, he is assumed to admit its correctness. 46 Mich. 530; 8.C.9N. W. 
Rep. 838; 100 U.S. 547; 40 N. J. Laws 268; 4 Ney. 251; Want of knowledge no excuse; 
57 Lowa 80; 171d. 389. 


The opinion of the Court was delivered by 

Watkins, J. This is a mandamus proceeding, commenced in the 
district court by one hundred and twenty taxpayers, of the parish of 
Plaquemines, to compel the tax assessor to correct and amend the 
assessment rolls in conformity to an ordinance of the police jury ; and 
to compel the tax collector to collect the taxes—State and parish— 


with the tax rolls thus amended. 

The preliminary order was granted on the 6th of December, 1886. 

On the 13th of July previous, the police jury convened, as‘a board 
of reviewers, and the tax assessor presented to them the assessment 
' lists he had prepared, and those, also, of the taxpayers contesting 
their assessments ; but no formal action was taken thereon, at that 
time. 

After a partial reading of the assessment lists, it appears that a 
conference was held by the police jury with several planters of the 
parish, the immediate result of which was the adoption of the follow- 
ing ordinance, viz: 

‘* Resolved, That the said assessor be directed to reduce the assess- 
ment of 1886, on the real estate of the first, second, third, fourth, 
sixth, seventh and eighth wards ten per cent from the assessment of 
1885, and of the fifth and tenth wards thirty per cent, and the ninth 
ward twenty per cent.” ' 

The respondents insist that there is a wisjoinder of parties; that 
their petition shows that relators are the owners of separate and dis- 
tinet pieces of property, and have, therefore, no privity or mutuality 
of interest, and not entitled to join in one suit. Relators’ contention 
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is that the police jury acted in their capacity of a board of equaliza- 
tion, in adopting their said ordinance, and sought thereby to equalize 
the assessments of property, in the different wards of the parish, by 
directing the assessor to reduce the percentage of valuation, according 
to the ratio of the depreciation of the property in value. That they 
did not act in the capacity of a board of reviewers, to hear and de- 
termine contested assessments, upon the application of individual 
taxpayers; to arbitrate individual assessments between the citizen and 
the assessor ; nor to correct illegal and wrongful listings and valua- 
tions of assessed properties. 

That in enacting said ordinance the police jury acted only from 
motives of public policy, and not in the interest of individaul taxpayers, 
hence all the tax-paying inhabitants of the parish have a common in- 
terest in its enforcement, and any number of them may be joined in 
one suit for that purpose, seeking same relief, against same injury, and 
upon the same grounds. 

That, for the attainment of the object aimed at, a multiplicity of 
suits is wholly unnecessary. 

Tt has been frequently held—and we think correctly—that taxpaying 
inhabitants, whose interests aggregate an appealable sum, may unite 
for the purpose of resisting a municipal ordinance, and upon like prin- 
ciples they may unite for the purpose of enforcing an ordinance of the 
police jury. 27 Ann. 319; 33 Ann. 567, 81; 101 U. S. 699; Dillon’s 
Municip. Corporation, Sec. 731. 

Il. 

Reliance is placed on the provisions of Section 24 of Act 96 of 1882, 
as supporting relator’s theory. 

The preceding section declares that the police juries of the several 
parishes are “constituted boards of reviewers for their respective par- 
ishes.” Sec. 23. 

The provisions of Sec. 24 are: ‘‘ That the said board of reviewers shall 
meet on the first Monday in July of each and every year, * * * and 
the several assessors * * * shall lay before the said board all of the 
lists of property, with the estimated cash valuation extended, as listed 
and valued by the said assessors, * * * together with the lists and 
valuations made under oath as aforesaid, of those property owners who 
believe the assessor’s valuation to be in excess of, and beyond the act- 
ual cash value of, the personal or real property thereon enumerated ; 
and the said board shall proceed at once to arbitrate upon said lists of 
property and cash valuation; and their decision shall be final, unless 
set aside in accordance with Article 203 of the Constitution. 
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“The said board of reviewers shall then proceed to examine all the 
aforesaid lists of real and personal property submitted to them by said \ 
assessors; and should they find any property to have been illegally or 
wrongfully assessed in the listing or valuation thereof, it shall be their 
} duty to correct the same; and they shall also equalize the assessments of 
a all properties of like character and relative value within their respective 
parishes, in accordance with Article 203 of the Constitution.” 

This board is styled in the act creating it, a board of reviewers, and 
not a board of equalization. 

It is clothed with power to arbitrate upon the lists of property, with ‘ih 
the cash value thereof extended by the assessor, and those presented it 
by the taxpayers who believe the assessor’s valuation excessive—and 
their decision is final, “* unless set aside in accordance with Article 203 















of the Constitution.” 

It is also clothed with the further power to examine all assessments 
that are submitted to them by the assessors, and to correct all illegal 
and wrongful assessments, and to eyualize the assessments of all prop- 
erties of like character and relative value. 

For either purpose, this board has the power of summoning witnesses 
and the right to interrogate them, in order to possess themselves of the 
necessary information with regard to the character and value of all the 








properties that have been listed, and included in the assessments that 
have been submitted to them. 

Upon the evidence, they are specially empowered to pass, and to de- 
cide and to determine the correctness of the listing and the valuation. 

The statute, in terms, declares that, in respect to the determination 
of this board on questions pertaining to the correction of the lists and 
the equalization of assessments—as set out in the second paragraph of 
the quoted section—“after having passed upon and determined the 
correctness of any list, and the valuation thereof, the same shall be os 











jinal, unless set aside or changed in the manner prescribed by law.” 

From these consecutive and continuous provisions of the statute 
relied upon by the relators, we can easily discover the manifest inten- 
tion of the Legislature to create a board or tribunal possessed of quasi 
judicial powers. Railroad Company vs. Sheriff, 38 Ann. 760. 

This board—though to a limited extent possessing powers of a board 
of equalization—must only act upon assessments ; such assessments as 
are submitted to them for examination by the assessor. 

The equalization contemplated is that to be made of the assessments 
of “all properties of like character and of relative value” in the parish. 
In order for this board to determine the “like character” of the prop- 
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erty assessed, the lists must be examined by them, and the properties 
thereon described be classified. 

In order that the board should accurately determine the “relative 
value” of the properties assessed, the estimations of value made by the 
assessor, and those made by the taxpayers, must be taken, and the tes- 
timony of witnesses administered by them. 

These facts once ascertained, the duty devolves upon the board to 
complete the equalization of all the properties that have been assesssd. 

This may be done by placing upon one schedule arable lands that are 
above overtlow. In another, those of an inferior grade and subject to 
overfiow. In another, swamp lands. In another, timbered lands. In 
another, urban property—of different grades. 

When the real estate has been carefully graded and classified, an 
approximate valuation may then be made for each. All properties 
assessed may be arranged in one or the other schedule, as the board 
shall determine, after having heard the evidence. 

In this or similar manner the value of all properties assessed may 
be equalized, so that each may bear its just proportion of taxes. If 
some such an equalization were made no assessment wonld exceed 
‘its actual cash value,” which is the constitutional basis of all taxa- 
tion. Const, Art. 203. 

Hil. 

Evidently the one provided by the act under discussion is not the 
system of equalization contemplated by Article 203 of tie Constitu- 
tion. : 

It declares: “In order to arrive at this equality and uniformity, the 
General Assembly shall, at its first session, after the adoption of this 
Constitution, provide a system of equality and uniformity in assess- 
ments, based upon the relative value of property in the different por- 
tions of the State.” : 

The framers of that instrument obviously intended the creation of a 
State Board of Equalization, though it appears that no such act was 
passed by the Legisiature, as contemplated. 

The provisions of that article (203) were clearly not intended to be 
self-enforcing. Instead, we have the statute we are considering. 
But the powers conferred can only be exercised in the precise manner 
therein indicated. 

The police jury, in passing and promulgating the ordinance sought 
to be enforced, clearly exceeded their powers, as a board of review- 
ers. They failed to exercise their quasi judicial powers, in the man- 
ner indicated, or in any similar manner. 
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The ordinance shows, upon its face, that they did not make a com- 
plete examination of the lists of property assessed, and which had 
been placed before them by the assessor. They did not, therefore, pre- 
tend to equalize those assessments. They did not take the proper mode 
of ascertaining the relative value, or like character of the properties 
assessed. They did not predicate the ordinance upon “ the actual cash 
value” of the property assessed, but upon the alleged necessities of the 
parish, for the then current fiscal year. 

On this feature of the case we will quote from the evidence of Mr. 
James Wilkinson, whois district attorney. He says: ‘‘ The police 
jury met, and the tax assessor laid his lists on the desk before the 
police jury, and began reading out the list of property of the parish ; 
and also read out the cases in which oppositions had been filed. 

“‘T don’t remember the persons who opposed at that time. 

‘No action was taken, at that time, on any rednetion whatever. It 
was the purpose of the police jury to read the entire list, and take 
action afterward on the oppositions. 

“After reading through the list, as far as the fourth ward or fifth 
ward, several of the large sugar planters, including Messrs. Dymond 
and Warmoth, and the police jury, had a conference. * *. The 
sheriff was called, and a statement of what the parish could be run for, 
during the year 1886, was approximated by them, and an agreement reached 
as to what it would be best to reduce the total assessment of the parish roll. 

“They then proceeded to pass un ordinance reducing the assess- 
ment, by wards. Thinking—as was stated in the police jury—my 
opinion was asked as to this reduction, a statement was made, by the 
members of the police jury, that it would take them too long to make 
the reduction, separately, and therefore they passed the ordinance, in- 
structing the assessor to make these reductions, as stated in the min- 

utes of the police jury.” 

This course of proceeding was in direct violation of the statute. 

The Constitution provides that “the valuation put upon property 
for the purposes of State taxation shall be taken as the proper valua- 
tion for the purposes of local taxation, in every subdivision of the State.” 
Art. 203. 

The police jury reversed the order of things, and attempted to 
make the necessities of the parish the basis for the assessment of 
State taxes. 

It is the province of the General Assembly to determine the amount 
of revenue required, and not that of the police jury. But it is their 
province—while acting in their capacity of police jury—to make the 
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levy of such a percentum on the total assessment, as may subserve the Ww 
necessities of the parish. They cannot reduce the assessment—the 
State assessment—so as to meet those necessities. : “ 
IV. 4 
In Shattuck & Hoffman, vs. City of New Orleans, et al., 39 Ann., : Th 


not yet reported, this court said: ‘“‘The right of the tax-payer to ap- | 
pear before the standing committee of the City Council and be heard ‘ / 
concerning the description of property listed, and the valuation of 
same, as assessed; and the report of the standing committee on assess- 
ment of the City Council, are proceedings preparatory, and prerequis- 
ite to the tax-payers right of action to test the correctness of the ; 
assessment in the courts of justice.” 
The same rule must be applied to the revision and correction of as- a 


sessments in the country parishes by boards of reviewers. q p 
It matters not whether such revision consists in an arbitration by the 

board upon the lists of property furnished by the assessor, and those , 1 

of the taxpayers resisting the assessment as made, or in their making | n 

correction of assessments, that are illegal and erroneous in the listing % o 

or valuation, or in equalizing assessments of properties of ‘ like char- i t: 

acter and of relative value.” 3h t] 


All those powers are expressly conferred upon the police jury as a 


board of reviewers. ‘Their action, in either case and in any event, is : : 
the proper subject of review in the courts. The concluding clause of P . 
the section of the statute conferring those powers on board of review- 

ers provides that ‘‘ after having passed upon any list and the valuation . t 
thereof, the same shall become final, unless set aside or changed, as pro- . | P 
vided by law.” 

We have been entertained and instructed by the elaborate and well- P 
digested briefs of counsel! for relators and respondents; but have , 
chosen to rest our conclusions upon an examination aud careful analy- 
sis of the statute on which relator’s claims are predicated. 

We are of the opinion that the ordinance of the police jury drawn g : 
in question here, as authority for the peremptory mandamus requested E 


to the State tax collector and assessor, is illegal, null and void, and j 
that the writ was properly denied by the judge a quo. 
Judgment affirmed. 








No. 9964. 


THE STATE oF LOUISIANA vs. A. FERNANDEZ. ; 
Act 18 of 1886, commonly known as the Sunday Law, operates uniformly throughout the Pe 
State, and cannot be construed so as to authorize to be done, in one place, on Sundays, 4 
that which it forbids to be done, on that day, in all other places. 
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Whoever claims an immunity from the operation of a general law, must prove it with cer- 
tainty. Exemption laws must be strictly construed. In snch cases. doubt is fatal. 
Grocery stores, required to be closed on those days, outside of a public market, cannot be 

allowed to be opened, as stands, on those days in such markets, in the absence of express 
legislation authorizing the same. 
The exemptions from the operation of the law, enumerated in Section 3 of the act, cannot 
| be extended so as to include cases net within legislative contemplation. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
Blane & Butler for Defendant and Appellant. 





The opinion of the Court was delivered by , 
BERMUDEZ, C. J. The defendant was prosecuted for violating the * nf 
provisions of Act 18 of 1886, commonly known as the “Sunday Law.” 
The information charges that, on Sunday, the 27th day of February, 
1887, he did unlawfully open a certain establishment and place of busi- 
ness called a grocery, which, by law, is required to be closed at twelve 
o'clock on Saturday nights, and to remain closed continuously for twen- 
ty-four hours; and that, being the proprietor of such establishment, lie 
then and there did unlawfully give, trade, barter, exchange and sell 
certain portions of the stock and certain articles of merchandise kept 
in such establishment and place of public business, contrary to the form 
of the statute, ete. 
On a first prosecution the accused pleaded guilty and was fined $25, 
but on the present prosecution for a second violation he pleaded by 
demurrer. 
He there averred the acts charged, averring, however, that keeping : 
a grocery and selling groceries in a public market, wherein the like 
was kept and sold, of time immemorial, is no offense under the law. 
On issue joined by the State, the case was tried. The court, for 
elaborate reasons forcibly expressed, overruled the plea and imposed 
a fine of $305 on the accused, who excepted to the ruling and appealed 
from the sentence. 
So that, the question presented here is simply: Whether a grocery 
establishment can or not be legally opened on Sundays, in a public 
market in which such establishments, for time immemorial and on all 
days, have been, up to the adoption of the law, habitually kept? 
In order to ascertain the legislative intent, it is essential to analyze wi 
as well the sections as the title of the statute. (Act 18, p. 28, of 1886.) “4 
An attentive consideration of these satisfies the mind that they are ‘ ie 
all substantially expressed in the title, which reads as follows: 38 
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“An Act requiring all stores, shops, groceries, saloons, and all places 
of public business, which are or may be conducted under any law of 
the State of Louisiana, or under any parochial or municipal law or 
ordinance, except those herein exempted, to be closed on Sundays; 
au 3 and forbidding all giving, trading, bartering and selling on Sunday by 
° the proprietors or employes of such establishments, declaring it a mis- 
' demeanor to violate the provisions of this act and to fix penalties for 

all violations of the same; and to repeal all laws or parts of laws con- 
trary to or inconsistent therewith.” 

The defense, however, is, that as Section 3 declares that the provi- 
sions of the act shall not apply to public markets, and as the grocery 
establishment in question was opened in a public market, in which such 
establishments have, at all times, been kept, the opening of a grocery 
stand in such place of public business, on Sundays, is not only not pro- 
hibited, but impliedly allowed and authorized. 

The defense is untenable. 

It is apparent that, but for the saving clause under which the accused 
seeks shelter, he could not pretend to be exempt from the operation of 
the law, for the obvious reason that, had he opened his grocery else- 
where than in a public market, he would assuredly be amenable to the 
statute. 

Equality of rights, privileges and capacities unquestionably should 
be the aim of the law. If special privileges are granted, or special 
burdens or restrictions imposed, in any case, it must be presumed that 
the Legislature designed to depart as little as possible from this fun- 
damental maxim of government. . 

The State has no favors to bestow, and intends to inflict no arbitrary 
deprivation of rights. Special privileges are always obnoxious, and 
discriminations against persons or classes are still more so. Asa rule 
of construction, it is to be presumed that they were probably not con- 
templated. Cooley on Const. Lim., No. 493 (pp. 493-4), 4th ed. 

When the General Assembly, for reasons not disclosed, deemed 
/ proper, in the exercise of the police power possessed by the State, to 
ae require, under penalties, the closing on Sundays of places of public 

business, the object in contemplation was the shutting up, on Sundays, 
of all stores and places of business, not exempt, irrespective of local- 
ity, by a uniform legislation, operating throughout the State. 

The Legislature would not, and did not, design to require such clos- 
ing on Sundays in one or more places and permit the openiug of similar 
stores and establishments at other places, on the same day. Such leg- 

_islation would have been unjust, odious, despotic and oppressive. 
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If it be true, as alleged by the defendant, that groceries have always 
been kepr, on Sundays, in the public markets of the State, it is equally 
so that such establishments have also been kept at all other places. 

It cannot be inferred, however, from that circumstance that, although 
the State has required generally the shutting up of all such places, she 
has, by implication, exempted from the closing, and therefore author- 
ized the opening, of grocery establishments kept in public markets. 

The argument, it would seem, rather militates the other way; for 
no reason is adduced why the closing should not be uniform, or why 
certain places should be shut while others remain open, simultane- 
ously, on Sundays. 

The principle is established beyond question, that whoever claims 
an exemption or immunity from the operation of a general law, muat 
prove it with ccrtainty, as exemption laws must be construed: strictly. 
In such cases, doubt is fatal. 

It'was incumbent, therefore, on the defendant to have established, 
from the letter or spirit of the law, that although the shutting of a gro- 
cery outside of a public market on a Sunday be commanded as a gen- 
eial thing, the opening of it in that place, on such day, is formally 
sanctioned by law; but he has failed to do so. 

Had it entered the legislative intent to allow the opening of a gro- 
cery stand or establishment on a Sunday, in a public market, when 
such opening is forbidden elsewhere on that day, it would have said 
80; but it has remained perfectly dumb on the subject. 

It is not competent for the judicial power to engraft unauthorized 
and unjustifiable exceptions on exceptions considerately made by the 
law-giver. 

However liberally coustrued be the exemptions enumerated in See- 
tion 3 of the act, they cannot be legitimately stretched so as to extend 
the immunity to grocery establishments in public markets. 

Ruling differently would be doing violence to the tenor and purport 
of the law and to throw a door wide open, in public markets, to all 
business clearly prohibited beyond their limits. 

We have deemed it unnecessary to enter into any discussion of the 
_ meaning of the words “public markets,” as we considered that what- 
ever the signification be, it cannot be invoked to justify the attitude 
of defendant, that what is required to be done generally throughout 
the State, regardless of locality, is not exigible within the precincts of 
a public market. 

We, therefore, conclude that the law does not authorize the opening, 
ob Sundays in public markets, of grocery establishments which are all 
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required uniformly to be closed elsewhere on such days, and we con- 1 
sider that tne demurrer set up by the accused was properly overruled. » | ket 
Judgment affirmed. SF rig 
‘ 4 lin 
On REHEARING. a for 
The Court has been charged with misunderstanding and misapply- | bo 
ing the law, and so, with having inflicted disastrous damage on the 4 
city of New Orleans. It has been pressed to recant its opinion and | qu 
decree, and decide that a ‘ public market ” is a “ public market.” tt be 
The Court did not misconceive the law. It would not suppose in 4 Co 
the Legislature the design to make odious and unconstitutional dis- q 
criminations between citizens belonging to the same class. It could : ; fo 
not impute to the General Assembly the intention to allow to be done, Tt , 
under the roof, or within the limits of a public market, that which it t no 
absolutely prohibits, under pains and penalties, one line beyond that » an 
roof or those limits. It could not conceive that it was the legislative | ? 
will to discriminate between the public markets in New Orleans and | br 
other markets at different places in the State. 
The Court had no concern with what constitutes a public market. | di: 
It has none now. It had to decide, under the demurrer and the repli- 
cation, whether the defendant was or not amenable to the accusation 
against him. 
It concluded that the defendant was keeping on a Sunday, within 
the market, that wich he could not keep, and was bound to close out 
of it-~a place of public business, at which he dealt in grocery articles ; tit 
in other words, a grocery stand or stall; and that the fact constituted | of 
the offense and justified the infliction of the penalty. ; th 
There is some pretense that the defendant is not required to pay a or 
license for keeping a grocery stand in the public market. Whether ; 
the license be actually levied by State or city, in tle sense of requir- m 
ing payment of it, is immaterial. The law imposes, or may impose L O1 
the license, and the statute under consideration requires the closing J co 
on Sundays of all places of public business, even plantation stores, re 
which are, or may be licensed, under the law of the State, or under a : a 
parochial or municipal ordinance. m 
If, then, the Legislature has required the closing on Sundays of all 
places of public business, which are or may be licensed, and if such sl 
places of business within public markets are, or may be licensed, the 2 ti 
conclusion is irresistible, that the defendant is not shielded from the di 
operation of the prohibitory and penal provisions of the law, and his q sl 






case falls within their purview and ban. 
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When, therefore, the Legislature removed or exempted public mar- 
kets from the operation of the law, keeping in view the equality of 
rights of the citizens—they meant such public markets, within the 
limits of which gocds were not sold, or places kept open, which are 
forbidden from being sold or are required to be closed, beyond their 
boundaries. 

If the ruling has operated harshly, as is represented, it is a conse- 
quence which must have entered into the legislative consideration 
before the Legislature solemnly expressed their behest, and which this 
Court is powerless to avert. 

If the ‘ Sunday law” be harsh but constitutional, it must be en- 
forced. Dura lex, sed lex. 

This Court has deliberately held that the ‘‘ Sunday law” violated 
no constitutional prohibition on the power of the General Assembly, 
and is obligatory. The courts have to enforce its commands. 

This Court cannot be asked to blow hot and cold in the same 
breath, and it cannot do so. 

It is, therefore, ordered that our previous decree herein remain un- 
disturbed. 


Fenner, J., dissents. 


CONCURRING OPINION. 


Pocuk, J. The object of the “Sunday law,” as expressed in its 
title, is to require “all stores, shops, groceries, saloons, and all places 
of public business, which are or may be conducted under any law of 
the State of Louisiana, or under any parochial or municipal law or 
ordinance, * * to be closed on Sundays.” 

It is undeniable that, under its provisions, all dealers in groceries 
must close their establishments on Sundays, but the city of New 
Orleans, intervening herein for the protection of its market lessees, 
contends that dealers in groceries in the public markets are not 
reached by the law, but that they are protected by Section 3 of the 
act, which provides that the law shall not apply to public and private 
markets. 

Nothing in the language of the act, or in the spirit of the legislation, 
suggests the slightest legislative intention to make such a discrimina- 
tion, and it is difficult to conceive of any reason which could justify a 
distinction between the act of selling groceries in a store, house, or 
shop, and selling the same kind of goods in the public market of a 
city or town. 
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In the case of the State ex rel. Walker vs. Judge, recently decided 
by this Court (Southern Reporter, Vol. I, p. 437), which involved the 
alleged unconstitutionality of the Sunday law, the point was made by 
relator’s counsel, who argued that the law was not uniform or equal in 
its prohibitions, and particularly in its exemptions, on the ground, 
among others, that grocery stores were required to close on Sunday 
while dealers in groceries in the public markets were allowed to carry 
on their business on the same day. To that contention this Comt 
answered: ‘ The objection has not the slightest force. The law is not 
unequal in any constitutional sense. No person in the State is per- 
mitted to purchase any of the prohibited callings on Sunday. * * * 
It is enough to say that the law does not expressly grant such privi- 
lege, and it will be time enough to determine whether, under a proper 
construction of the law, it exists, when a case directly invoiving the 
question is presented.” That case is now before the Court, and having 
sustained the law as constitutional, because, under a proper construc- 
tion, it was not amenable to the charge that it permitted certain 
persons to pursue some of the prohibited callings on Sunday, we are 
now asked by the defense to allow the selling of groceriesin the public 
markets on Sunday, under the very law which avowedly prohibits 


that very act, in all other places, all over the State. Could we_ 


consistently make such a ruling? 

We sustained the law simply because it was the legislative will, not 
violative of any restriction in the Constitution, and we have no more 
reason, by construction, to limit or restrict its intended effect, so as to 
avert any resulting inconveniences, than we had to declare its nullity 
as a whole. No reason can be invoked to authorize, under the law, 
the selling of groceries in the public markets of New Orleans, which 
would not, at the same time, justify the selling of the same kind of 
goods in stores where the same are universally sold in the city, as well 
as in all other localities in the State. 

Guided by respectable authority, this Court rested the action of the 
Legislature in adopting a Sunday law, on the following considerations, 
deriving their efficacy from the exercise of the police power; ‘ It is 
claimed that, from physical causes, men require respite from intel- 
lectual and physical labor in the proportion of one day’s rest in seven, 
and that a law which enjoins this is not only for the aggregate good 
of society, but for the benefit of all the inembers. It is said that the 
labor of six days, with this relaxation, is more productive in the long 
run than the uninterrupted labor of the week. It is said, besides, 
that this law affords, indirectly, protection against oppression to 
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employes—women, apprentices and servants—and that, but for the 
law, men would keep open stores and shops because their neighbors 
did so, and that, by competition, a sort of compulsion exists to violate 
the laws of health.” 

Hence, there is no foree in the argument based on the great 
inconvenience to the people of this city, who would, by the unexcep- 
tional enforcement of the law, be deprived of the privilege of 
purchasing certain grocery articles on Sunday, which articles had 
been from time immemorial sold in the public markets of New 
Orleans. The sale of such articles in grocery stores, especially in the 
proverbial “ corner grocery,” certainly antedates that custom, and yet 
the Legislature did not hesitate to destroy that “‘ greater convenience.” 
And no reason is apparent, from the language of the act, or in the 
argument of defendant’s counsel, to indicate the slightest legislative 
intent to spare the other or lesser convenience. A Sunday law does not 
deal with conveniences ; it is avowedly an invasion on all conveniences 
on Sunday. It seeks, with an iron hand, to enforce obedience to a 
principle by means of a rule which is unbending, except when 
confronted by necessity. 

Hence, to be constitutional, it must make or countenance no discrimi- 
nation between persons pursuing the same calling, and, therefore, it 
cannot be construed, as contended for, as making a distinction when 
there exists no difference. 

It would, indeed, be too violent a presumption to suppose that under 
the guidance of the considerations which underlie all Sunday laws, 
our legislators could have conceived the opinion that dealers in 
groceries under a market shed did not need as much rest as vendors of 
groceries in stores; or that, unlike the latter, the market grocery 
dealers could not have made their business as productive in the long 
run, with the labor of six days, as “‘ with the uninterrupted labor of 
the week,” or that, in the absence of a Sunday law, the employees of 
the market grocer would have been less exposed to the oppression of 
their employers than those of the grocer in the store. 

No more is our law-maker amenable to the charge of contemplating 
the convenience of the poorer classes in New Orleans by means of a 
permission to buy certain articles of groceries in the markets on 
Sundays, at the same time (and by means of the same law) that he 
peremptorily ordered the closing on Sunday of “ all plantation stores,” 
which are the only market within the reach of more than three 
hundred thonsand laborers in the cotton, rice and sugar fields of 
35 
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Louisiana, who yield to no other class in this city in the need of 


relaxation of the rule for conveniences on Sunday. 

There is no more force in the argument that our construction of the 
Sunday law will cause great losses to the city of New Orleans in her 
market revenues. This Court never shrinks from the legitimate 
responsibility of its own acts. But it is easily conceived that such a 
responsibility cannot rest on the shoulders of the judiciary, who is 
powerless to avert the evil resulting from bad laws, as long as the 
same cannot be annulled as unconstitutional. 

The remedy must be sought at the hands of the law-making power 
which alone has the anthority to repeal obnoxious or unwise legisla- 
tion. 

For these reasons, and for those contained in the opinion prepared 
by the Chief Justice, I concur in the decree herein rendered. 


DISSENTING OPINION. 


FENNER, J. The accused appeals from a conviction of the offense of 


violating Act No. 18 of 1886, known as the Sunday Law, by selling in 
a public market of the city of New Orleans, articles of human food 
known as groceries. 

The ordinances of the city of New Orleans establishing and regulat- 
ing its public markets, have, from a remote period, and do still, an- 
thorize the selling therein of all articles of human food, including such 
groceries. Jewell’s Digest, pp. 268 and 269. 

The article of the ordinance now in force provides * that all kinds 
of meats, fowl, game, fish, vegetables, and all other articles of human 
food may be bought and sold at the public markets, ete.” 

The 1st section of Act 18 provides that ‘all stores, shops, saloons 
and all places of public business, ete., are hereby required to be closed 
at twelve o’clock on Saturday nights, and remain closed continuously 
for twenty-four hours, etc.” 

Section 3 declares “ that the provisions of this Act shall not apply to 
* * public and private markets, ete.” 

I quite agree with the learned judge «a quo that, in interpreting this 
exemption, we are to search for and give effect to the probable and 
reasonable intent of the legislature, in employing the terms ‘ publie 
and private markets.” 


If it should happen that in some particular town or city of the State 
the local municipal ordinances authorized the sale of dry goods, 
woodenware and all other articles of commerce in the public market, I 
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should not consider that such traflic was within the exemption contem- 
plated by the legislature. 

We are to infer that, in exempting public markets, the legislature 
meant public markets as commonly and customarily organized and cov- 
ering the kind of trattic ordinarily authorized and conducted in such 
markets. 

We have seen that, at the time of the passage of this law and long 
before its passage, the public markets of this city, the most prominent 
and generally known of all in the State, were established for the pur- 
chase and sale of “all articles of human food.” 

We are not advised whether or not public markets as organized in 
other towns and cities embrace like privileges; but I think we may say 
that generally, at least in cities, they do, and that anyone would ex- 
pect to find in them such articles as butter, lard, cheese, bread, rice, 
meal, salt meats and other like articles of daily consumption for human 
food, and that a market where such things could not be procured would 
illy serve the convenience of the people for which they are established. 

We are referred to two dicta by this Court on the subject which con- 
firms this view. In one case the Court defines a public market to be 
“a place to which the public have free admission for the purpose of 
purchasing provisions.” Heirs of David vs. N. O., 16 Ann. 407. 

In another, Chief Justice Merrick said, a market “is a place to which 
all persons have a right to resort daily, to supply themselves with such 
provisions and necessaries as are there vended.” 

The learned counsel for defendant also quotes the language of the 
Supreme Court of Ohio, viz: ‘*A municipal market constitutes Ist., any 
place for the sale of provisions and articles of daily consumption ; 
2d., convenient fixtures; 3d., a system of police regulations, fixing the 
market hours, making provisions for lighting, watching, cleaning, ete.; 
ith., proper officers to preserve proper order and enforce obedience to 
the rules.” Cincinnati vs. Buckingham, 10 Ohio, 257. 

These expressions indicate, as T think, the legal and popular idea of 
the ordinary, modern, municipal market, to which, undoubtedly, the 
legislature referred. 

I can discover no reason or authority to contine the term to the nar- 
rower meaning of a place for the sale of fresh meats, fresh fish, game, 
poultry, vegetables and fruit exclusively, as adopted by the judge 
aquo and contended for by the State, on the ground that sach articles 
must be procured on the day upon which they are used. 

Many vegetables and fruits, such as potatoes, cabbages, onions, 
beans, apples, oranges, lemons, bananas, ete., are quite as free from 
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any necessity of being procured on the day of use, as are lard, butter, 
cheese, etc., which fall under the denomination of groceries. 


We are to remember, too, that the wants of all classes of people are 
to be considered. The poor man, who receives his wages on Saturday 
night, has not always been able to provide his Sunday dinner in ad- 
vance. When he goes to market on Sunday morning, his scanty purse 
may not afford the luxury of fresh meat, fresh fish and game. Shall he 
be deprived of his rasher of bacon or cut of cheese? The careless 
housekeeper may have forgotton to replenish her store of butter, or 
lard, or meal, or rice, or salt and pepper? Shall her Sunday dinner be, 
therefore, spoiled ? 

I feel safe in holding that the public markets, as established in New 
Orleans for the sale of all articles of human food, are not exceptional 
and fall clearly within the exemption intended and expressed by the 
legislature. I have not found, or been referred to, any definition of a 
public market by any lexicographer or other authority, placing a more 
restricted meaning on the term than I have now given it; and, on the 
contrary, they generally assign to it a more extensive significance. 
Bouvier’s Law Dic. Verbo, Market; Webster’s Dic. Id.; Richardson's 
Dic. Id.; Worcester’s Dic. Id. 

They all agree that it is a place for the sale of “ provisions.” 

Not only have the people a direct interest in having this exemption 
sustained ; but the city of New Orleans has a like interest, and has ap- 
peared, at our bar, through her law officer, in support of it. 

It directly affects the city’s revenues which are, to a considerable 
amount, derived from the leases of these markets, which have been 
executed npon the faith of their status as recognized by law, and the 
consideration thereof would be sensibly impaired by the change in 
that status for which the State now contends. 


I discover no force in the argument that, because the exemption 
applies equally to “‘public and private markets,” therefore only the 
traffic authorized in private markets should be considered as author- 
ized in public markets. A private market is one thing, a public mar- 
ket isanother. Each is separately regulated by law, and must stand 
on its own footing. The exemption extended to both neither enlarges 
nor diminishes the privileges of either. 


It is claimed, however, that the construction now given to the law 


would render it, to that extent, unconstitutional, because, in permit- 
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ting persons occupying stalls in the market to sell groceries on Sunday, 
while denying the like privilege to other dealers in groceries, it would 
violate the right of the latter to that equality of rights and privileges 
which is secured by the constitutional provisions, guaranteeing to all 
citizens the “equal protection of the laws.” But it is well settled 
that these provisions do not prevent the Legislature from determining 
whether “a particular rule shall extend to all its citizens only,” and 
that “‘ all that can be required in such cases is that the laws shall be 
general in their application to the class or locality to which they 
apply.” Cooley Constitutional Lim. 4 Ed. pp. 488-9. The occupant of a 
stall in a public market, who, for the public convenience, is allowed 
tosell those special kinds of groceries used for human food, within 
certain limited hours of each day (viz: under present ordinances, 
between the hours of 6 and 10 a. m.) and subject to all other market 
regulations and police control, certainly belongs to a very different 
class from the ordinary private dealer in groceries, who occupies and 
controls his own store, who sells there, or may sell, not only articles 
of human food, but many other articles ordinarily embraced in the 
grocers’ stock in trade, who opens and closes at his pleasure, and 
whose business is subject to no peculiar police control and regulation. 
If they belonged to the same class, with much greater force might the 
market vendor complain that his constitutional rights were violated 
because he was compelled to close his establishment every day at 
10 o’clock a. m., while other grocers were at liberty to keep open 
all day. 

They belong to totally different classes. No law forbids any grocer 
from renting a stall in the public market, if any be. vacant, and ac- 
quiring the same privileges accorded to that class of citizens. There 
is no discrimination between citizens, but only between different 
classes of citizens, classes equally open to all, and the discrimination 
is based upon obvious considerations of public policy and conve- 
nience, which amply support and justify it. 

For all the foregoing reasons I think the Court has placed too nar- 
row a construction on the law, one not contemplated by the Legisla- 
ture, hostile to the interests of the city and to the convenience of the 
people, and calculated, if enforced, to make the law odious by sub- 
verting the very public convenience which the exemption was ob- 
viously intended to subserve. 
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No. 9894. 
Ernst & Co. vs. NEW ORLEANS WATERWORKS COMPANY. 


“An injunction can lawfully issue to prevent a water-works company from cutting off its 
water supply where the consumer has offered to pay in advance the proper amount tor 
the use of such water during the vear, and the company claims a higher rate than is 
truly due and exigible. 

Under the terms of its charter, the company is bound to supply water at the rate charged by 
the city of New Orleans previous to the date of said charter, which was tifteen cents for 
a thousand gallons to large consumers. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


J. O. Nixon, Jr., for Plaintiffs and Appellees. 
J. R. Beckwith for Defendant and Appellant. 


The opinion of the Court was delivered by 


BERMUDEZ, C.J. This is av action to prevent the defendant company 
from turning off its water supply from plaintiffs’ rice mills as long as 
the rates therefor are paid in advance and to compel the company to 
continue such supply with that reserve of right. 

The defendant company charges that the case presented is not one 
in which an injunction can issue and that it is entitled to more than 
the amount which plaintiffs offer to pay. 


From a judgment in favor of plaintiffs with certain qualifications of 


rights in favor of each party, the defendants appeal. 

This case cannot be distinguished on the questions of law presented, 
from those of Isaac Levy against the same company. 38 Ann. 25 and 
29, in which this Court held that: 

1. _The codal provisions of our practice touching injunctions, are 
broader and more comprehensive than the rules of the chancery courts 
and include causes for injunction that would not be sanctioned in a 
court of equity, and that an injunction could issue to prevent the 
water-works company from cutting off its water supply on a proper 
showing. 

2. The act of incorporation of the defendant company forbids it to 
charge more for water than was paid to the city at the date of its in- 
corporation, March 31, 1877, and the charge then made by the city was 
fifteen cents for a thousand gallons to large consumers, aud that a rice 
miller in New Orleans is entitled to the use of the water conveyed 
through the pipes and conduits of the water- works company ov paying 
in advance for his supply at that rate. 
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In computing the quantity of water to be used, the district judge 
considered that the number of gallons equal the quantity of coal con- 
sumed and allowed fifteen cents for each thousand gallons, adding a 
reasonable amount for wate: employed for the cleaning of the boilers, 
ete., and decreed accordingly, reserving to the company the right to 
claim more than the amounts to be paid in advance, should more water 
be used than hid been computed, and to the plaintiffs the right to 
claim the difference between that amount and the quantity of water 
used, were it eventually less than that computed. 

The district court perpetuated the injunction. 

We have no reason to disturb our previous views and the finding of 
the district court. 


Judgment attirmed. 


No. 9822. 
WASHINGTON DAVIE vs. M. LEvy & Sons. 


If the interference of the employer in the work, or any of its details, results in the doing of 
anything, as a part of the work. from which damage ensues to another, the employer is 
liable. 

If one permits the establishment of a public nuisance upon property under his control, 
though incidentai to a work otherwise lawful, he will be liable. 

When an obstruction or defect, caused or created in a public street, is purely collateral to 
the work contracted to be done, and is entirely the result of the wrongfal acts of the 
contractor or his workmen, the employer is not liable. 

A PPEAL from the Civil District Court for the Parish of Orleans, 

P Monroe, J. 


W. S. Benedict and Branch K, Miller for Plaintiff and Appellee. 


Braugkn, Buck, Dinkelspiel & Hart tor Defendants and Appellees. 


The opinion of the Court was delivered by 

Warkins, J. This is an action for the recovery of $15,000 damages 
from defendants, on the grounds stated in the petition of plaintiff, viz: 

Plaintiff~vas a member of a fire company composing, along with the 
members of other companies, the Firemen’s Charitable Association, 
which, at the time of the occurrence of the facts stated in this petition, 
was under a coutract with the city of New Orleans to extinguish fires. 
That the duty of extinguishing fires under said contract was actually 
performed by the members of plaintiff's fire company, who were also 
meémbers of the Firemen’s Charitable Association. 
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That plaintiff, while on his way to a fire, riding upon the truck of 
his company, along a public street, in accordance with his duty, to 
aid asa member of said two organizations, in the extinguishment of the 
said fire, on a dark night, about 11 o’clock, was knocked off of the 
truck by a “coal run;” which was a sort of bridge built across the 
said street at about an average height of eight feet from the level of 
the street, leading from the coal yard, owned and operated by defend- 
ants, across said street and to the water’s edge of the Mississippi 
river, on a street fronting which said coal yard was situated. Plaintiff 
charges that said “coal run” was erected by defendants without 
authority, and was a public nuisance established by defendants. An 
ordinance of the city is pleaded, permitting tire engines to proceed to 
fires, at such rate of speed as the drivers thereof may deem necessary. 

This suit is for damages caused by his being knocked off of the 
truck by said “coal run,” under the circumstances detailed in the 
petition. 

The defence is: Ist. Contributory negligence, consisting of plain- 
tiff’s riding upon the said truck on his way to the fire; 2d. That said 
truck could have passed under said run without damage to plaintiff, if 
carefully driven; 3d. That the driver of the truck was warned not to 
pass under said “ coal run;” 4th. That defendants had employed a 
competent contractor to put into said coal yard, from a flatboat lying 
opposite in the river, a quantity of coal; that for this purpose said 
contractor erected said “coal run ;” that defendants reserved no con- 
trol over said contractor; that said contractor alone was responsible to 


plaintiff. 
1. 


As the court below sustained defendants’ last ground of defense, and 
rejected the plaintiff’s demands, we will examine it first. 

We find in the record the lucid and elaborate opinion of one of our 
learned brother of the district bench, who seems to have attended 
most carefully to all the facts of the case, and we have made the fol- 
lowing extracts therefrom, viz: 

There was on North Peters street “ a coal-run, or bridge, which had 
been put, and was used (temporarily) as a passage for coal wheelers, 
who were engaged (not at the moment, but during the day) in dis- 
charging a boat-load of coal from a barge in the river, to the yard of 
the defendants, which faced the street at that point. 

‘The coal barge in question, as well as I can gather from the testi- 
mony, was distant from defendant’s yard between seventy-five and one 
hundred feet, of which about thirty was made up of the street proper 
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or roadway, and the balance, of the banquette next the coal yard on 
one side, and the levee on the other. 

‘* Upon each side of the roadway was a trestle—the one nearest the 
river being about seven and a half, or eight feet high ; and the other 
nearest the yard, on the edge of the banquette, being about ten feet, 
or more, high. 

‘‘From the coal barge, across the levee, and ascending over these 
trestles was a continuous line of staging, or planking, across which 
the coal was wheeled, over defendants’ fence and into their yard. 

“This ‘ run,’ as it is called, had been put up the day before the acci- 
dent, and had been used the whole of that day. A baker’s wagon 
had, however, come in contact with it, as at first constructed, with 
some damage to the top * * and it had been raised, where it 
spanned the street, some five or six inches; after which vehicles of 
various kinds passed under it without difficulty. 


* * * i * * * > * * 


Again: ‘The evidence shows that for many years past the coal 
dealers of this city, who have their yards on the levee, have had the 
coal, they buy in barges in the river, discharged into their yards by 
contract ; and that there are men, whose business it is to take such 
contracts, and who engage to furnish the labor, the implements and 
the material necessary to the work, and to transfer the coal, from the 
barge to the yard, at rates varying from three to four cents per barrel. 


“It is further shown that defendants made such a contract with 
Pendleton Harris, and that Harris agreed to transfer about 9000 bar- 
rels of coal, from a barge which defendants had bought—and which 
was then lying in the river in front of their yard—into their yard at 
the agreed price of 34 cents per barrel ; Harris to furnish everything 
neceasaryto the work, and to receive his pay, when it should be com- 
pleted. 


“That Harris has been in the business, as a contractor, for about 
nine year, and is regarded as. a competent and reliable man; and that 
it is a common and every-day occurrence for him, and other contrac- 
tors, to build these runs, from the levee to the different yards, in order 
to carry the coal up, and make a pile of it, rather than spread it out 
over, perhaps, more space, that the yard would afford. 


‘One of the defendants testifies that he told Harris, when the con- 
tract was made, that he (Harris) must so deposit the coal in the yard, 
as to leave room for two carts to turn round and get on the scales ; 
and that this was part of the contract, as originally made. 
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‘* Harris, upon the other hand, testifies that, after a portion of the 
coal had been discharged, Marks Levy called his attention to the fact 
that he was crowding their scales; and told him then that he must leave 
the required space; that he (Harris) replied that he could only do so 
by putting uparun; and that Levy said * * that he must have 
the room for his carts to turn around, and get on the scales. 

‘There are several witnesses, employed by Harris as coal wheelers, 
who corroborate Harris; and even go much further. 

“They testify that Levy distinctly ordered Harris to put up the run; 
pointed out the trestles, aud told Harris to use them; and actually 
assisted in putting in a block to aid in the construction of the run. 

‘“‘T am unable, however, to attach to this testimony the weight (that) 
is claimed for it. 

‘To put the coal in the yard properly was as much a part of Harris’ 
contract, as to put it in at all; and he was equitably bound to furnish 
the appliances to put it in properly, as to furnish the wheel barrows 
and shovels, by means of which it was taken from the barge. 

‘It would be absurd to say that it would have been a proper delivery 
of the coal for him to have so obstructed the yard with it, as to prevent 


defendants’ carts from reaching the scales, or entering, or turning 
around in the yard; and, more especially, as the evidence goes to 
show that it is an understood part of such contracts that the dealer shall 
designate in what part of his yard the coal is to be deposited. Nor 
can there be any dispute that such was the case in this instance. 

‘* Whether Levy told Harris before the work began, or a/ter it, that 
the space must be left, his right to insist upon this requirement, as 
part of the contract, was never, for a moment, questioned. 

“There was then no reason why Levy should give any special 
instructions as to the manuer in which the coal should be discharged ; 
it was a matter that did not concern him, and in which he had 
absolutely no right to interfere; and Harris, who is a much more intelli- 
gent man than the laborers who worked for him, testifies positively 
and repeatedly that the order to put up the run consisted merely in the 
fact that Levy required him to leave room for his carts around the scales, 
and that in order to do so he was obliged to resort to the run; and that 
when he told Levy that he would have to put up the run, Levy replied 
that he did not care how he put the coal in, so that it was done.” 


* * * * * * « t * 


We have taken occasion to verify this statement of facts by making 


a careful examination of and a comparison with the record, and feel 
perfectly satisfied that it is substantially accurate. 
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Il. 

This defence is resisted by the plaintiff on the theory that: Ist. ‘‘ If 
the interference of the employer in the work, or any of its details, 
results in the doing of anything asa part of the work, from which 
damage ensues to another, the employer is clearly liable, since he who 
directs, or in any manner participates in a tort, is liable as principal 
therein.” 


2d. “If one permits the establishment of a public nuisance upon 
land or property under his control, though incidental to a work other- 
wise lawful, he will be liable for any damage caused by it, though 
such public nuisance be actually erected by an independent contractor.” 

These two propositions are supported by the cited authorities; but 
the difficulties in plaintiff’s way are rather those of fact than of law. 

In our opinion, the evidence does not show that defendants inter- 
FSered with the contractor “in the work or any of its details.” 

It does not show that defendants permitted the establishment of a 
public nuisance at all; or if at all, “‘ upon land or property under their 
control,” 

The interfering *‘ run” whereby the accident happened to the plain- 
tiff, was erected upon cribs or movable piers that stood on either side 
of a pubhe street or highway, which was spanned or bridged overhead, 
at a height of eight to ten feet with plank or seantling. The coal was 
wheeled from the coal barge in wheelbarrows over this trestle, and 
poured or dumped off into defendants’ coal yard in a pile or heap. 

The claim of the plaintiff is ** that he was knocked off of the truck 
by a‘ ecoal-run,’ which was a sort of a bridge built across the said street.” 

Again: ‘Plaintiff charges that said ‘coal-run’ was erected by de- 
fendants without authority, and was a public nuisance established by 
defendants.” 

The case of Robins vs. Chicago City, 4 Wallace, 679, is precisely in 
point and in exact parallel with the one at bar. 

The Court say: 

‘*When the obstruction or defect caused or created in the street, is 
purely collateral to the work contracted to be done, and is entirely the 
result of the wrongful acts of the contractor or his workmen, the rule 
is that the employer is not liable; but where the obstruction or defect 
which occasioned the injury, results directly from the acts which the 
contractor agrees and is authorized to do, the person who employs the 
contractor and authorizes him to do those acts is equally liable to the in- 
jured party.” Citing 23 Pickering, 24; 17 N. Y. 104; 16 Wallace, 567, 


Water Company vs. Ware. 
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A similar principle has been recognized by this Court in the case of 
Sweeny vs. Murphy, 32 Ann. 628, in which it was held, that “the 
master and owner of a ship, having contracted with a competent 
stevedore to load her and not having contracted or directed, in any 
manner, the laborers employed in the loading, are not responsible for 
injuries resulting from the negligence of said laborers.” 29 Ann. 791, 
Catherine Riley vs. State Line Steamship Company. 

We therefore conclude with the district judge who tried this case 
that, if damage results from the manner in which a contractor chooses 
to execute a perfectly valid contract, without the proprietors’ inter- 
Ference or direction, the la'ter is not responsible therefor. 

If, in the performance of the contract by the contractor, in the man- 
ner that has been pursued ordinarily by persons of that occupation, 
damage result, it will be considered collateral only to the contract, and 
not an incident of it for which the proprietor is responsible. 


Judgment affirmed. 








No. 9855. 


Succkssion OF Mrs. CHARLOTTE PIFFET.—ON CLAIM FOR THE 
MARITAL FourtTH. 


In a contest over the claim of a survivor for the marital portion out of the succession of the 
surviving husband or wife, the plea of prematurity is not good if the judicial demand 
for the portion is made after the presentation of a final account of administration by the 
executor, although circumstances subsequently occurring may prevent an absolute de- 
cree fixing the precise amount of the marital portion. 

If the survivor is in necessitous circumstances independently of the legacies which the de- 
ceased has left him, he is not debarred of his right to claim the marital portion, but in 
such a case he is bound to include in this portion what has been left to him as a legacy 
by the deceased. C.C. Art. 2382. 

The indebtedness which the survivor owed to the deceased, and from which he has been re- 
leased and discharged by the will, is not a legacy within the meaning of Art. 2382, to be 
deducted from the portion accruing to the survivor. 

The right to claim and receive the marital portion is transmissible by inheritance, if the 
surviving spouse, who had made judicial demand therefor, dies before rendition of 
judgment on his demand. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


J. Ad. Rozier and Jos. P. Horner for Plaintiffs and Appellees: 


z, 
The surviving husband or wife takes the marital fourth as heir; the jurisprudence denomi- 
nates it an inheritance. Dunbar Heirs, 5 Ann. 159; Connor vs. Connor, 10 Ann. 451- 
450; Gee vs. Thompson, 11 Ann. 657; Foster vs. Ferguson, Tutor. 1 Ann. 262. The 
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wording of the Art. 2382. C. C , he or she has a right to take out of the succession of the 
deceased the fourth of it, in full property, an absolute ownership regulating descent, 
not an action of creditor against succession. 27 Ann. 594; 7 N.S. 342. 


II 

The heir who accepts is considered as having succeeded to the deceased from the moment of 
his death, 947 C. C., and he transmits the succession to his own heirs, C. C. 944, and is 
authorized to institute all the actions which the deceased had a right to institute, and to 
prosecute those already commenced. 945,C.C. ‘‘Sans étre tenu de fournir d’autres 
preuves que les preuves que l’on pouvrait exiger du défunt.’’ Laurent, vol. 9, §§ 215, 
216. The son and grandson of John Baptiste Piffet, Sr.(who was surviving husband, 
now deceased), succeed to all the rights of the latter. 943C.C. They have been recog- 
nized as heirs, and as such put in possession. 


Ill. 

Homestead law must not be confounded with the marital fourth. The latter is not a charity 
or bounty. The status of the surviving husband or wife is thatof heir. Art. 2382 C.C. 
The phraseology of the Spanish laws, trom which this right comes to us directly, is ‘* he- 
redar, herencia.”’ Gutierrez, vol. 11, pp. 638-39. Gomes, *‘tunc succedit cum liberis com- 
munibus, in quarta parte, bonorum uxoris.”” Melancon, 6 La. 115; Succession of Fortier, 
3 Ann. 104. 

IV. 

The régime of separation of property and exclusion of community are not exclusive of the 
right to the marital portion; no antagonism. The Article 2382 C. C. is a law of descent. 
The proper spheres of each are marked ; both harmonize. 

Vv 

This claim is not premature. The universal legatees, who are also legatees under a partic- 
ular title, have caused themselyes to be put in possession of their respective legacies 
under particular title. Where heirs have received a special amount of money or prop- 
ertv, which they detain without any such settlement, no previous liquidatien necessary ; 
an estoppel. Durian vs. Doiran, 9 Rob. 101; 7 Ann. 263; 8 Ann. 488; Harrell vs. Harrell, 
17 La. 379. Besides, the executors caused the residuum of the properties to be sold for 
the very purpose of effecting this settlement, and thus the estate is converted into cash, 
on deposit in bank. The succession is rich, debts paid, final tableau of distribution 
filed, wherein the executor asks to turn over to the heirs the property and assets, and 
specially prays to be discharged from this trust as executor. The succession is thus 
actually liquidated : uhe marital portion can be claimed by way of opposition. Succes- 
sion of Leppleman, 30 Aun. 462. Nearly all the heirs are absentees. 2 N.S. 447; 13 La. 
298; 6 Ann. 152; Conti. Laws, § 1513; 3 Pickens, 128. 

VI. 

The remission clause in tbe will is not to be considered as a donation, or something to be 
taken on account, or to be taken in deduction of the marital fourth. 2130 C.C. and 
Marcardé, Vol. 4, Nos. 414,598. Besides, the evidence shows that the deceased husband 


was not indebted to the de cujus. 
VIl. 


Iuventory not conclusive as to value of merchandise. There is error in valuing it at more 
than $2000. Suc. Deane, 33 Ann. 867; 12 Ann. 760; 1 Ann. 230. 
VIII. 
The evidence shows clearly that the deceased husband was left in neceasitous circumstances. 
©. C. 2382. 


T. Gilmore & Sons for Defendants and Appellants: 


1. Where the parties were married under the régime of separation of property and exclu- 
sion ef community, and each renounced all right upon the property of the other, the 
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survivor cannot claim the marital portion; such claim would be in derogation of the 
marriage contract, which is the law of their union as to property and must be observed. 
©. C, 2325; Boileux Com. on Arts. 1536 to 1539, French Code; Mareadé, Art. 1536, Vol. 
6, p. 12; Troplong Cont. de Mar., Vol. 3, p. 761; Pothier Communauté, No. 464; Laurent, 
Vol. 23, p. 443. 


2. Article 2382 C.C., which provides that “when the wife has brought no dowry, or what — 


she has brought is inconsiderable with respect to the condition of the husband, if either 
die rich, leaving the survivor in necessilous circumstances, the latter has a right to take 


out of the succession of the deceased what is called the marital portion,’ does not apply 


to the case of husband and wife who, at the time of marriage, stipulate for separation of 


property and exclusion of commanity, and are in opulent circumstances. Succession of 
Leppelman, 30 Ann. 468, and authorities there cited; see also. Armstrong vs. Steeher, 
3 Ann, 713. 

3. A husband, who having arrived at the age of =5 years, being free from debt, a legatee 
of his deceased wife of a usufruct worth $2500 or 33000 a year. of merchandise worth 
$5389.69, and is liberated from the payment of his debt to the wife. is not left by the 
death of his wife in necessitous circumstances within the meaning of Article 2382 C.C- 

{. The husband, dying before the succession of the wife is liquidated and before his claim 
to the marital portion is established, does not transmit his rights to his heirs. The obli- 
gation on the part of the wife to support the husband is personal. C.C. Arts. 2000-2004, 
119; Vasseur vs. Dupré, 8 Ann. 488; McCoy vs. MeCoy, 26 Ann. 6#7; Succession of Rob- 
ertson, 28 Ann. 832; Succession of Durkin, 30 Ann. 669. 

5. The surviving husband or wife entitled to the marital portion “‘is bound to include in 
this portion what has been left to him as a legacy by the husband or wife who died tirst 
©. C, 2382; Melancon’s Widow vs. His Executors et al.. 6 L. 111; Succession of Derouen, 
10 Ann. 675. 

6. “Until the succession is liquidated, it is impossible to ascertain whether the wife died 
rich, and unless she did and the husband is shown to be in necessitous circumstances 
the marital portion is not due.” Vasseur vs. Dupré, 8 Ann. 488; Durianx vs. Doiron. 
9 Rob. 103; Melancon's Widow vs. His Executors, 6 La.110; Harrall vs. Harrall, 17 
La, 376, 


T. J. Semmes & Legendre, J. O. Nixon, Jr., L. L. Levy, and J. Q. A. 
Fellows, on the same side. 


The opinion of the Court was delivered by 

Pocnt, J. This controversy involves the right of J. B. Piffet, hus- 
hand of the deceased, to claim the marital portion out of her suecession, 
and the right of his heirs at law to set up their claim thereto as an 
inheritance from him. 

The affirmative of both these propositions was maintained by the 
district court, and the present appeal is prosecuted by the executor 
and by legatees under the will of the deceased. 

The claim is predicated on the provisions of Article 2382 of the Civil 
Code, which reads as follows: 


‘When the wife has not brought any dowry, or when what she has 
brought as a dowry is inconsiderable with respect to the condition of 
the husband, if either the husband or the wife die rich, leaving the sur- 
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vivor in necessitous circumstances, the latter has a right to take out of 
the succession of the deceased what is called the marital portion; that 
is, the fourth of the suecession in fall property, if there be no children, 
and the same portion. in usufruct only, when there are but three or a 
smaller number of children; and if there be more than three children, 
the surviving, whether husband or wife, shall receive only a child's 
share in usufruct, and he is bound to inelude in this portion what has 
heen left to him as a legacy by the husband or wife who died first.” 

Mrs. Charlotte Piffet died on January 17, 1884, and her will was 
admitted to probate on the twenty-first of the same month. She left 
no issue, and her will contained numerous bequests intended as a full 
disposition of her estate, Which was inventoried at $417,027.87. 

In her will she bequeathed to her husband a certain stock of goods 
valued in the inventory at $5,389.69, and the usufruct, during his life- 
time, of two pieces of immovable property, producing together a rental 
averaging ¥250 a month: and she released and discharged her said 
husband from all indebtedness which le owed her, which indebtedness 
Was appraised in the inventory at the sum of 365,382.37. 

The record shows that the two spouses were separate in property bys 
marriage contract. 

Some time after judicially claiming the marital portion, J. B. Piffet, 
the surviving husband, died, and his sole heirs, Adolph Piffet, his son, 
and J.B. Piftet, Jr., his grandson, renewed it, and they are appellees 
before us in this litigation. 

The district judge found all the facts required by law to entitle the 
surviving husband to claim the marital portion as well as his heirs to 
claim under him, and in his judgment, he directed that the amount of 
indebtedness from Piffet to his wife be deducted from the active 
mass of the succession, and that one-fourth of the remainder after de- 
ducting the debts, (which are insignificant) be set apart as the marital 
portion, subject to deduction therefrom of the value of the stock of 
goods bequeathed to the husband as above stated, and of the amount 
received by him under his usufruct of the two pieces of immovable 
property, as stipulated in the will. 

After a thorough consideration of the case we have reached the con- 
clusion that the judgment of the district court is correct in every par- 
ticular, and we shall therefore affirm it. 

Under our understanding of the pleadings, the issues presented in- 
volve a discussion of the following points: 

1. Was this demand premature ? 

2., Was J. B. Pitfet entitled to the marital portion ? 
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3. Having died before he realized it, did he transmit his right to his 
heirs at law ? 

4. Is the testamentary disposition of Mrs. Charlotte Piffet, touching 
her husband’s indebtedness to her, a legacy within the meaning of Art- 
icle 2382 of the Civil Code, and should the amount thereof be as such 
deducted from the marital portion ? 


The contention that the demand for the marital portion is premature 
is answered by the record itself, which shows that it came up by way 
of opposition to the final account of administration presented by the 
executor, who proposed therein to wind up the succession, and to dis- 
tribute the whole estate under the terms of the will, without recogniz- 
ing the right of the surviving husband to the marital portion. 

It also appears from the record that by far the greater portion of 
legacies under particular titles had been delivered, that the remaining 
property of the succession had been sold, and that the-executor had in 
hand cash funds exceeding one-fourth of the entire amount of the suc- 
cession, after deduction of the husband’s indebtedness which had been 
extinguished by the testatrix. 

If at that juncture, which to our minds was the most propitious 
for action on the part of the surviving husband, his demand can be 
deemed premature, it would be difficult to conceive at what period the 
same objection could not be successfully urged. . 

It is true, as suggested by appellant’s counsel, that when the judg- 
ment was rendered below, the condition of affairs was not such as to 
allow the court to fix in figures the precise amount of the marital por- 
tion, but this is owing to a circumstance which cannot affect the legal 
status of Piffet’s demand, as it is due to an incident, which occurred 
after the institution of his judicial demand, in the shape of a suit by a 
party settiag up ownership to a piece of valuable immovable property 
which formed part of the succession of the deceased. 

But for that unforeseen complication, the succession was practically 
liquidated, sufficiently to allow the court to precisely determine the 
amount of the marital portion. 

Such was not the condition of the cases presented in the authorities 
on which appellants place their reliance on this point. Harrell vs. 
Harrell, 17 La. 376; Durieux vs. Doiron, 9 Rob. 101; Vasseur vs. Dupré, 
8 Ann. 488. 


The rule adopted in those cases is that the succession must have 
reached a point in its settlement at which it may be shown that the 
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deceased died rich, and that the survivor is in necessitous cireum- 
stances. Those two essential facts are glaring in this record. 


Il. 


And they are the two questions which properly come up under the 
second point of the discussion. 

In this connection the record shows to our entire satisfaction that 
Mrs. Charlotte Piffet left an estate appraised at a sum exceeding four 
hundred thousand dollars, all her separate property without debts; that 
she had brought no dowry, and that she left no descendants, leaving a 
will by which she disposed of all her property ; that at the time of her 
death her surviving husband, who had met with great disasters in his 
business, had no property or other resources from which he could 
derive any income, and that he was over eighty years of age. 

Under such a showing, we feel no hesitation in concluding that she 
died rich, that he was left in necessitous circumstances, and that his 
case combined all the circumstances required by the article of the 
Code to entitte him to the marital portion. 

But the pivotal contest on this point is found in the argument of ap- 
pellants’ counsel, that with the legacies left him by the deceased, the 
surviving husband had an income sufticient for his maintenance, even 
becoming the condition and style of life which he had led during the 
marriage. 

Their contention seems to be that the condition of the surviving 
spouse, in a contest for the marital portion, must be tested under the 
effect of his or her circumstances, created by the testamentary disposi- 
tions in his or her favor, contained in the will of the deceased. 

The proposition might be maintained in a case where the deceased 
had bequeathed to the survivor an amount equal to one-fourth of the 
whole succession, as in such a case the marital portion added to the 
legacies, would vest one-half of the succession in the survivor, to the 
detriment either of the collateral heirs or of the legatees of the de- 
ceased, 

The proposition is therefore relatively, but not absolutely correct : 
and it manifestly has no application to this case in which the amount 
of the legacies to the survivor is avowedly insignificant when com- 
pared to one-fourth of the amount of the succession. 

When levelled at the position of appellees in this case, the argument 
is answered by the very text of the article. 

It provides in unqualitied terms that the surviving spouse, who is in 
other respects entitled to the marital portion, ‘is bound to include in 
36 
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this portion what has been left to him as a legacy by the husband or 
wife, who died first.” The article does not contemplate any exception 
based upon the value or amount of the legacy when compared to the 
value of the marital portion, as a condition to claim the marital portion, 
and its proper construction does not bear an interpretation which 
would defeat the claim for the marital portion, by the consideration 
that, with what was left as a legacy to the survivor, he could derive an 
income sufficient to maintain him in the rank or condition which he 
enjoyed during the marriage. 

Thus in a case in which the marital portion might amount to $100,000, 
a legacy to the survivor equal to the sum of $50,000, would not bar 
him from claiming the marital portion in a case in which it would be 
one-fourth of the succession. The practical meaning of the text would 
require him to include the legacy in making up the portion, hence he 
would take $50,000 under the will, and 850,000 under the effect of the 


law. 
As this law finds its source in a noble quality of the human beart, 


and its sanction in a laudable desire to provide a suitable position for 
the surviving spouse of a rich consort, so as not to throw on the cold 
charities of the world a person who had hitherto held a high rank, and 
had enjoyed the advantages of wealth, the principle which it embodies 
has always met with a liberal construction by the courts of all the sys- 
tems of laws which have enacted a similar provision. 

Such were the characteristic features of the decisions rendered by 
the tribunals of that part of France which followed the Romar. law 
previous to the adoption of the Code. 

Several interesting cases, too long to be recited in this opinion, are 
reported by Merlin in his “ Répertoire de Jurisprudence, Verto Quarte 
de conjoint pauvre.” 

The same spirit prevails throughout our own jurisprudence. In one 
of the earliest cases, Melangon’s Widow vs. His Executor, 6 La. 105, 
this Court was called to deal with the two questions, namely: the right 
of the survivor to the marital portion, and the effect of a legacy in her 
favor on her alleged necessitous circumstances. The net assets of the 
succession amounted to $5000, the value of the legacy to the wife was 
$1000—and the court granted the marital portion subject to the deduc- 
tion of the legacy. This is precisely the rule which the district judge 
followed in the instant case, and which we propose to enforce. 


In the case of the Succession of Fortier, the surviving husband was 
allowed the marital portion of a succession amounting to $26,000, 
although he owned property valued at $1100. 3 Ann. p. 104. 
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It is very clear to our minds that if the law-maker had intended the 
consideration of the amount of the legacy left to the surviving, by the 
deceased, spouse, as a condition of his title to the marital portion, he 
would certainly not have provided that the value of the legacy could 
have had no other effect but to decrease pro tanto the amount to be re- 
ceived as the marital portion. 

We therefore hold that the legacies left by Mrs. Piffet to her hus- 
band did not affect the condition of the necessitous circumstances in 
which he was left at the time of her death, so as to debar him of his 
marital portion out of her succession. 


IIT. 

But, it is argued, as J. B. Piffet died before judgment was rendered 
on his judicial demand for the marit«l portion, the right which he was 
seeking to enforce and which was personal to himself has perished 
with him, and therefore his heirs cannot be heard to claim any benefit 
to themselves thereunder. 

It is argued that the provision of the article simply contemplates a 
bounty, and that with the death of the beneficiary, the reason of the 
law ceasing, the law itself becomes a dead letter. 

We must first inquire into the real nature of the right conferred in 
the text itself. We there find the following language: ‘ The latter 
(the survivor) has a right to take out of the succession of the deceased 
what is called as the marital portion, that is, the fourth of the succes- 
sion in full property, if there be no children.” * * Does language, 
as plain and as unambiguous, bear any other construction but that 
which the words used import in their ordinary signification? Can the 
language of the article be made to mean anything else than the crea- 
tion of a conditional foreed heirship ? 

It cannot be made to mean otherwise than that the surviving spouse, 
left in necessitous circumstances at the death of his consort who has 
died rich, is vested at his option with the full ownership of one-fourth 
of the succession of the deceased, if there be no children. 

Conceding, as the appellant contends, that the controlling object of 
the law-maker was thereby to provide the survivor with the means 
bene et honeste vivere, it appears clear to our minds from the language 
used that, so anxious and so eager was he to place that boon beyond 
the possibility of a doubt, or beyond the reach of discussion, that he 
did not take the paivs to guard against the possibility, so strong in 
human events, of the death of the survivor befure he could realize the 
benefit of the right thus conferred. 

Having thus vested that one-fourth of the succession in the survivor 
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in full property, the law-maker could not, without infringing on the 
established laws of descent and inheritance, have placed any restric- 
tions to the full ownership which be there contemplated and actually 
created. 

A very material distinction is made in the article between the case 
where there are no children and that in which there are children. In 
the latter case the marital portion consists only of the usufruct, but in 
the former it vests in full property. It is an axiom in jurisprudence 
that when the law has made no distinction, courts can make none. Is 
it not as true that when the law does make a clear distinction, courts 
must in duty observe it? Our laws recognize no mode of abridging 
the full exercise of the right of ownership which they have once vested 
in any one. 

It is not an unreasonable deduction from appellant’s argument that 
if the right of Piffet to the marital portion perished with him, it must 
then have been merely a life-time usufruct; whereas, under the very 
terms of the law, it was a right of full property. Does not that’ rea- 
soning tend to abrogate or obliterate the clear distinction which the 
article has made between the two different tenures or titles of use and 
enjoyment under the right of the marital portion ? 

The unmistaken tendency of our courts has been to interpret that 
provision according to the plain terms of the text, and hence the right 
to the marital portion in cases where there are no children has been 
designated as an inheritance. Ambercrombie vs. Caftray, 1 N.S. p. 1; 
Dunbar vs. Dunbar, 5 Ann, 158; Connor vs. Connor, 10 Ann. 440. 

We therefore conclude that the right of J. B. Piffet to the marital 
portion, which he had judicially demanded, and which he was press- 
ing when he was stricken by death, has been transmitted to his heirs 
at law. 

IV. 

Conceding for the sake of argument that Piffet, and through him his 
heirs, have established their rights to the fourth of the succession, 
subject to the deduction of the legacy, appellants contend chat the 
amount of Piffet’s indebtedness to his wife, inveutoried as above 
stated, at $65,382.37, and from which he was released in the will, 
should be included as a legacy and as sich deducted from the marital 
portion. 

Without undertaking to decide absolutely that such a testamentary 
disposition is not a legacy, which we think is the correct view, we 
hold that under the letter, as well as the spirit, of the Article 2382, 
such a release is not a legacy, the amount of which is to be deducted 
from the marital portion. 
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Under the interpretation advanced by appellants, circumstances of 
easy conception could in many cases entirely defeat the very object 
proposed by the enactment. 

Such a circumstance is very nearly illustrated in this case. Under 
the judgment rendered below the amount of the marital fourth would 
be $87,911.38, and by subjecting it to deductions of the real legacy 
and of the indebtedness treated as a legacy, it would be reduced to 
$9,939.32, and it might be reduced to naught if it should happen that 
the indebtedness of the survivor was equal in amount to the fourth of 
the succession. 

And thus the object of the law-maker in his attempt to place the 
survivor of a rich consort beyond the pangs of poverty and actual 
want would be entirely frustrated. 

A legacy is defined to be “a bequest or gift of goods or chattels by 
testament:” it has also been extended to include real estates. ‘* Bou- 
vier.” 

To every mind it carries the idea of a real affirmative advantage 
derived through the will or testament of a deceased person, and not 
the negative relief of being discharged from an obligation. 

Speaking of the nature of the remission of a debt, Marcadé says 
distinetly that it is not a donation, because it transmits no right, but 
merely destroys a right in renouncing it. Mareadé, vol. 4, p. 598, § 787. 

Coin-Delisle in his commentaries on donations and testaments holds 
the seme doctrine. He says: ‘ La remise de la dette, méme faite un- 
iquement pour obliger le débiteur, peut étre un acte de bienfaisance, 
mais ce n’est pas en soi une donation, 4 moins que ce ne soit un profit 
d’un successible qui doit rapporter a la suecession de son auteur tout 
ce qu'il en a regu directement ou indirectement.”  P. 273, par.. 14. 

As the concluding words of the paragraph evidently refer to colla- 
tions they suggest to our minds an analogy between the rights of an 
heir to be exempt from collating a remitted indebtedness which he 
owed to the ancestor, and that of the surviving spouse to deduct from 
the marital portion the amount of his indebtedness remitted in the will. 

In the case of Austin vs. Palmer, 7 N.S. 20, the court dealt with a 
case in which the ancestor had gratuitously remitted a debt due to him 
by one of his children, and the court held the release good for the por- 
tion of the estate which the law leaves at the disposal of a parent. 

It follows from that principle that if the creditor had not been held 
to the legally disposable portion, and had been as free in the disposi_ 
tion of his property as was the case with Mrs. Piffet, the release would 
have been held as complete and unconditional. 
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Such 1s the remission with which we are now concerned, and hence 
we hold that the indebtedness thus released or discharged, forms no 
part of the legacy within the meaning and intent of the provision of 
Article 2382. 

Iu conclusion we pote an argument made by appellants, grounded on 
the provisions contained in the marriage contract between Piffet and 
his wife. ; 

It is contended that, by the stipulation of an entire separation of 
property, the spouses were mutually debarred of the right of claiming 
the marital portion. In view of the exceptional character of the legis- 
lation contained in the article of the Code, and of the sweeping pro- 
visions therein contained, manifestly intended to carry out a special 
object, we have not considered the argument as serious, especially as 
to sustain it appellants were almost driven to the necessity of denying 
that Mr. and Mrs. Piffet were husband and wife at all. 

But the argument, even when strained to that extent, is fully met by 
the decision of this Court in the case of Gee vs. Thompson, 11 Ann. 
657, in which the wife, although living separate from her husband 
under a decree of separation from bed and board, was allowed the 
marital portion. 


Judgment affirmed. 








No. 9826. 


Tuomas J. Woopwarp vs. THE AMERICAN EXposITION RAILWAY 
ComPpANY.—HENRY WeEsTON, INTERVENOR. 


A railroad constructed on soil not belonging to the owner of, or to the corporation which 
built the road, is movable property and as such liable to the law regulating pledges on 
movables. 

The pledgee of a railroad may take legal possession, as required by the law on pledges 
through a third person chosen by him and the pledgor. 

A party who is bound as endorser with others for the payment of a note, secured by pledge, 
is legally subrogated to all the rights of the pledgee by the payment of the note. 

A party whose materials, sold to another, were used in the construction of a work, has no 
privilege on such work, because his materials were not sold to the owner or his agent, 
or his sub-contractor. 


PPEAL from the Civil District Court for the Parish of Orleans. 
vq Rightor, J. 





E. M. Hudson, W. F. & D. C. Mellen and J. P. Hornor for Plaintiff 
and Appellee: 


A railroad constructed on the soil of another is movable personal, property ; and a pledge 
thereof is governed by the law regulating the pledging of movables. 3 R. p. 166; C. C. 
arts. 3140, 3152. 
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The vendor of movables has a special privilege on the same superior to that of any creditor. 
except the leasor. C.C. art, 3217, No. 7; arts. 3227, 3263. 

Subrogation takes place ky operation of law, ‘‘of right,” “for the benefit of him, who being 
bound with others, for the payment of the debt, had an interest in discharging it.” C 
C. art. 3249, No. 3. 

A privilege in favor of a furnisher of material for the constructior of buildings or other 
works, exists on the same only when the materials have been sold by the furnisher to 
the owner of the work, a third person employed by him, his agent or sub-contractor, 
C.C. arts. 3249, No. 3, and 3272. 


Braughn, Buck, Dinkelspiel & Hart for Intervenor and Appellant: 
Those who have supplied the owner, or other persons employed by the owner, or the agent 
of the owner, with materials of any kind for the construction of an edifice or other work 
are entitled to a privilege thereon. C. C. 3249. 
The general issue is waived by a plea of novation. Hennen’s Digest p. 1141. 
A conventional subrogation must be made at the time of payment. 15 Ann. 400 ; 24 Ann. 471 
A contract of mandate may be tacit as well as express, and may be gathered from circum- 
stances as well as from declarations. 8 Robinson 236; 14 Aun. 302; 22 Ann. 496, 


The opinion of the Court was delivered by 

Pocnk, J. This case presents a contest between plaintiff and in- 
tervenor, both creditors of defendant company, for preference of pay- 
ment out of the proceeds of portions of the railroad property. 

Plaintiff is the holder of a note representing the balance of the pur- 
chase price of the rails and other iron appurtenances used in the con- 
struction of the road, which connected Canal street, in this city, with 
the grounds of the American Exposition. 

The note, which had been executed by the defendant corporation in 
favor of the vendor of the materials referred to, had been endorsed by 
plaintiff and by other persons, and had been secured by an act of pledge, 
under which the railroad and all its appurtenances had been placed in 
the possession of a third party by mutual consent of the contracting 
parties. After maturity of the note it was paid by plaintiff, who thus 
acquired the ownership and possession thereof. In his suit he claimed 
to have been subrogated, by payment as endorser, to all the rights of 
the original holder of the note, including the vendor’s privilege on the 
materials sold by the latter, and the right of pledge over the entire prop- 
erty, against which he sued out a writ of sequestration. 

Intervenor claims a privilege on that portion of the road in the con- 
struction of which, lumber, which he had sold, was used, such as 
bridges, cross-ties, ete., and he resists plaintiff’s right of pledge on 
that part of the work. He prosecutes this appeal from a judgment in 
favor of plaintiff. 

The vendor’s and furnisher’s privilege claimed by intervenor, is re- 
sisted on the ground that his lumber was not sold to the defendant 
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corporation, or to another person employed by the company, or by its 
agent or sub-contractor; but it is alleged that the lumber was pur- 
chased from intervenor by “Cummings & West,’ a firm who had ac- 
quired certain privileges on the Exposition grounds, by which firm it 
had been sold to the Exposition, and in turn sold by the latter corpor- 
ation to the defendant, by which it was used in the construction of the 
road. 

The pivotai question involved in intervenor’s contested privilege 
hinges upon the fact of who was the purchaser of his lumber, in the 
direct sale made by him. 

If it was purchased by the defendant or by a person employed by it, 
or by its agent or sub-contractor, his privilege must be enforced. C., 
C. art. 3249, sec. 3. 

But if the lumber was purchased by “Cummings & West,” and 
from them through the Exposition it reached the defendant, the case 
is against him. 

The notes which he holds as representing the purchase price of the 
lumber was executed by the Exposition management, and made pay- 
able to the order of ‘Cummings & West.” 

That cireumstance is conclusive proof that the lumber was not sold 
directly to the railway company ; and it is prima facie evidence that 
the lumber had been sold by “Cummings & West” to the Exposition: 

That presumption is strenuously resisted by intervenor, who con- 
tends that ‘Cummings & West” were merely intermediaries between 
the Exposition and himself in the negotiations which led to the con- 
tract of sale. 

On this point the voluminous testimony in the record is decidedly 
conflicting, and fortunately the necessities of this case do not abso- 
lutely require a final adjudication thereof. 

In the face of the overwhelming evidence showing that the lumber 
was once purchased and owned by the Exposition, by purchase, either 
from “Cummings & West” or from himself directly, intervenor 
abandons on appeal the contention that he had dealt in the premises 
directly with the railway company, but he relies on the theory that in 
their purchase of the lumber from him, the officers of the Exposition 
were in fact the agents of the defendant corporation. 

From our reading of the record we find that at the date of the purchase 
and delivery of the lumber in question, the railway company had not 
yet been created or organized, and that the officers then contemplated 
the construction of the railioad at the cost, and for the use and benetit 
of the Exposition. 
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But the plan was subsequently abandoned and a new and distinct 
corporation was organized, known as the American Exposition Railway 
Company, by which the road was built and operated, and to which the 
Exposition sold the lumber which it had acquired for the purpose of 
building a railroad, and for which it obtained valuable consideration 
from the defendant company, purchaser. 

These facts are effectively destructive of the pretension of inter- 
venor, who is thus left without a vendor’s privilege, or the privilege of 
the furnisher of materials used in the construction of a work. As to 
the privilege set up by plaintiff on the whole road, it clearly results 
from the record and from the law applicable to the case. 


As the railroad was constructed on the soil of another, it was mova- 
ble property, and as such governed by the law regulating pledges on 
movables, State vs. Mexican Gulf Railroad Company, 3 Rob. 513. 

Under the terms of the act of pledge, the creditor was legally put 
in possession of the thing given in pledge to him, by means of a third 
person agreed upon between the parties. CC. C, 3152, 3162; Weems vs. 
Delta Moss Company, 33 Ann. 973. 

As plaintiff was bound with others for the payment of the note, he 
became by operation of law subrogated to all the rights of the original 
pledgee at the moment that he paid the note. C. C. 3249, No. 3. 


In this connection, intervenor makes the point that plaintiff must be 
defeated in his claims based on the act of pledge, because, in his answer 
to the petition of intervention, he rested his right thereto on a con- 
ventional subrogation executed in his favor by the original pledgee 
several months after his payment of the note, on the* ground that the 
conventional subrogation, which should be made at the time of pay- 
ment, was made too late to be of any avail to him in the premises. 

It is true that such a subrogation was made, and that it was made 
too late; it is also true that in his answer to intervenor, plaintiff does 
claim relief thereunder, but this was simply cumulative pleading—and 
as such not destructive of the allegation in his original petition, wherein 
he correctly grounded his claim to the pledge by right of legal subro- 
gation, and that is the right which we herein sustain in his favor. 

These views have led us to the conclusion that the district indge has 
done substantial justice to the parties in this litigation. 

The judgment appealed from is, therefore, affirmed at appellant’s 


costs. 
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No. 9827. 


SUCCESSION OF JAMES COUSLEY.—OPPOSITION TO ACCOUNT OF AD- 
MINISTRATRIX. 


Where the proceeds of a sale of succession property exceed $2000 and the surviving widow 
claims $1000 ont of this fund on account of the privilege in favor of a widow in necessi- 
tous cireumstances, which claim is contested by mortgage creditors, this Court has 
jurisdiction. 

Where the survivitig widow assumes the payment of all the debts owing by the deceased 
and takes possession of all the property left by him, and continues a mercantile busi- 
ness, in which the deceased was engaged, in the same manner as when conducted by 
him, and applies the proceeds of all sales to the payment of the ordinary debts, suffi- 
cient to satisfy her privilege, she cannot afterward demand that a mortgage creditor 
holding in his hauds the proceeds of the sale of the mortgaged property, should contri- 
bute from that fund enough to satisfy her privilege. 


j PPEAL from the Civil District Court for the Parish of Orleans. 
< Monroe, J. 


Wynne Rogers and H. P. Dart for the Administratrix, Appellant. 
T. Gilmore & Sons for Opponents and Appellees. 





The opinion of the Court was delivered by 

Topp, J. There is a suggestion in the counsel’s brief that this Court 
has no jurisdiction of the cause. 

The controversy relates to the distribution of the proceeds of suc- 
cession property exceeding in amount $2000. This gives us jurisdic- 
tion. Renshaw vs. Stafford, 34 Ann. 1138. 

Upon the death of James Cousley, who died intestate and without 
issue, his surviving widow retained possession of his property, which 
consisted of a lot in this city with a building thereon, which served as 
the residence of the deceased, and attached thereto was a storehouse, 
containing a small stock of groceries, and in which the deceased for 
many years had conducted his business as a grocer. 


With the consent of the creditors, the widow continued the busi- 
ness. She disposed of the stock on hand in the usual course of trade, 
and from time to time replenished the same with her own means and 
credit. 


She took this step at first without taking out any proceedings look- 
ing to an administration of the succession, though an inventory of the 
effects left by the deceased had been taken at the instance of the prin- 
cipal creditor the day after his death. Some few weeks thereafter, 
however, the widow, after advising with counsel, applied to be ap- 
pointed administratrix, and caused a regular inventory to be made. 
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She was appointed administratrix, but continued to conduct the busi- 
ness in the same manner as before, and without filing any tableau or 
procuring an order therefor, proceeded to apply the money realized to 
the payment, first, of the ordinary debts of the succession, and then to 
the interest of the mortgage debt in favor of Smith Bros. & Co., 
opponents. 

In this way, after the lapse of three or more years, she succeeded in 
discharging all the ordinary debts of the succession, and also the in- 
terest accruing on the mortgage claim. 

She caused the real property, which was all subject to the mortgage 
of the opponents, to be sold at probate sale, and it was adjudicated to 
the mortgagees for $3000—less than the amount of their debt. 

The amount of the adjudication was retained by them. 

Finally the administratrix, probably, abandoning all hope of paying 
the debts in the manver she was proceeding, filed an account of her 
administration. 

In this account she charged herself with the amounts she received 
from the sales of the movable property, and credited herself with the 
amount of the debts paid. She also claimed the $1000 privilege as a 
widow in necessitous circumstances, and demanded that Smith Bros. 
& Co., the mortgage creditors, should contribute to the payment of 
this and other privileges out of the proceeds of the sale of the mort- 
gage property, which, as stated, had been retained by them. The 
account was opposed by Smith Bros. & Co., and their opposition was 
maintained and judgment rendered disallowing the widow’s claim and 
rejecting the entire account, and it is from this judgment that the 
present appeal was taken. 

We think the judgment was correct. 

The sole dispute to be settled is between the widow, asserting her 
privilege for $1000, and the mortgage creditor on her demand to have 
her privilege made up out of the proceeds of the sale of the mortgage 
property. 

There is no doubt that the suecession was insolvent and that the 
widow was left in necessitous circumstances, and had she proceeded 
promptly to administer the succession, and subjected it to a regular 
administration, aud out of the proceeds of the property sold she had 
claimed the privilege in question, 1t would have been awarded her. 

Considering, however, that she aecepted the community, by taking 
possession of all its effects and continuing the business in which the 
deceased had been engaged, in her own personal right, and after as- 
suming to pay the debts, and after applying the proceeds of the sale of 
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the stock of goods and all the personal property to the payment of the 
ordinary claims, which funds should have been applied to the payment 
of the privileges, and among the first to her own, and after occupying 
for more than three years the dwelling and storehouse belonging to the 
succession, without paying or accounting for the rents, she cannot now 
be heard in her demand upon the mortgage creditors to yield up to her 
enough of the proceeds of the mortgaged property in their hands to 
pay her claim, when she has possessed the means, and could, by the 
proper application or imputation of those means, have satisfied her 
privilege without touching on the rights of these creditors. 


Judgment aftirmed. 





No. 9542. 
YEAGER MILLING ComMPANY vs. Henry T. LAWLER. 


In a contract of sale on terms of credit, breach of the resolutory condition on the part of 
the buyer does not arise till the term of credit has expired. before which time an action 
to annul on this ground will not lie. 

Fraud, however, when established, vitiates the contract ab initio and is not dependent. for 
its assertion. upon the expiration of the term of credit 

A representation of solvency on the part of the buyer is ordinarily implied in every appli- 
cation to purchase goods on credit; but it requires a wilful'y false statement to that ef- 
feet, as a fact and not as a mere opinion, to vitiate the contract; or else it must appear 
that, at the date of the pure 21ase,. the buyer contemplated a swindle and did not intend 
or expect to pay for the goods. 


In this case no fraud is established such as to vitiate the sale, and the action of plaintiff to 
annul the sale before expiration of the terms of credit and sequestering the goods was 
premature. 


The sequestration having been wrongfully issued, defendant was entitled to actual damages 
which are assessed according to the peculiar circumstances of the case. 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 
Tissot, J. 


Singleton, Browne & Choate for Plaintiff and Appellee. 
J. 0. Nixon, Jr., for Defendant and Appellant. 


Henry Denis, A. Pitot and Henry C. Miller for Intervenors and Ap- 
pellees. 


The opinion cf the Court was delivered by 


FENNER, J. Plaintiff had sold to defendant a large quantity of flour 
on credit, evidenced by the latter’s acceptances, amounting to $11,345, 
maturing at various dates in May, 1880. 
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Before the maturity of any of these acceptances, plaintiff, averring 
that the tlour had been obtaiued by the defendant through fraud and 
misrepresentation, and that he was then making way with it, with the 
view of defrauding plaintiff, brought this suit to cancel and annul the 
sale, and obtained a writ of sequestration, under which 2352 barrels 
and 1500 sacks of flour were seized herein. 

Part of the flour sequestered was in process of loading under ship- 
ment to Europe, and the bills of lading, therefore, had been advanced 
upon by tee Citizens’ Bank to their value. The remainder had been 
pledged to the Hope Insurance Company and the Mechanics and 
Traders’ Insurance Company, also to its value. 

These parties intervened in the case and bonded the flour on which 
their claims rested; and their claims were sustained by the final 
judgment of the Court, of which, in this respect, neither party com- 
plains. 

Defendant moved to dissolve the sequestration on the ground, 
amongst others, that the affidavit on which it issued was untrue, and 
subsequently filed answer denying specifically the truth of plaintiff’s 
allegations, together with a reconventional demand for $35,000 
damages. Considerable testimony was taken on the rule to dissolve, 
but it was finally referred to the merits. Subsequently plaintiff filed 
a supplemental petition, representing that, in view of the claims of 
intervenors, it might prove impossible to recover the property seques- 
tered, and praying for personal judgment against defendant for the 
price of the flour, the sale of which should not be annulled, and the 
same returned. 

The judgment appealed from sustained the claims of the interven- 
ors, quashed and set aside the sequestration, gave judgment against 
the defendant for the price claimed, and rejected defendant’s recon- 
ventional demand. 

We think the court erred in rejecting the reconventional demand. 

There is no room here for the application of the resolutory condi- 
tion implied in commutative contracts, which only takes effect when 
cither of the parties has failed to “‘ comply with his engagements.” C. 
(. 2046. At the date of the sequestration the term of payment accorded 
to Lawler under the contract of sale had not expired, and therefore 
there was no breach of his obligation. 

But there exist other causes for the avoidance of contracts, amongst 
which is fraud, which is defined in our Code to be the ‘‘ cause of an 
error bearing on a material part of the contract, created or continued 

by artifice, with design to obtain some unjust advantages to the one 
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party, or to cause an inconvenience or loss to the other.” C. C. 1847, 
1881. 

This vice, when established, destroys the contract ab initio and is 
not dependent for its assertion upon the expiration of the term al- 
lowed. Brull vs. Peets, 3 La. 282; Parmele vs. McLaughlin, 9 La. 
436; St. John vs. Sanderson, 15 La. 365; Galbraith vs. Davis, 3 Ann. 
95; Cook vs. West, 3 Rob. 332. 

The party alleging fraud carries the burden of proving it. C. C. 1848. 

The only fraud alleged in this case is that, before obtaining the 
credit, defendant falsely and with intent to defraud represented him- 
self to be solvent, knowing that he was not so. 

A representation of solvency is ordinarily implied in every applica- 
tion to buy merchandise on terms of credit; but it requires a wilfally 
false statement to that effect, as a fact, and not as a mere opinion 
which may be innocently mistaken, to vitiute the contract. Morse vs. 
Shaw, 124 Mass. 59. Or else, it must appear that, at the date of the 
purchase, the buyer contemplated a swindle and did not intend or 
expect to pay for them. Benjamin on Sale, sec. 440, note (e) and nu- 
merous authorities cited. 

The evidence here does not satisfy us that Lawler had, at the time 
of sale, any fraudulent purpose, or made any such misrepresentation 
as would invalidate the sale. 

The only misrepresentation sought to be proved is that, in Febru- 
ary, 1886, he had made certain statements to the manager of plaintiff 
to the effect “that he had a plantation, a sugar plantation, and his 
residence in the city, and that he was in a better condition now than 
he was when we had trusted him for a larger amount in the past; that 
he had always paid what he owed, and that we were running no risk 
in selling him anything that he wanted to buy ; that he was perfectly 
able, and that we were dealing with an honest man; * * that there 
was no risk, as he had given up his expensive store and reduced his 
expenses in every way, was making money and was able to take care 
of all his liabilities.” 

The statement rests on the testimony of a single witness, and is 
contradicted by Lawler, who gives quite a different account of the 
interview. Moreover, so far as the statements of fact are concerned, 
they are substantially true. He did own the plantation and residence; 
had always met his commercial obligations, and actually continued to 
do so until after the institution of this very suit; and we believe, hon- 
estly considered that he was solvent, and fully intended ‘and expected 
at the time of those subsequent purchases to pay for the goods. 
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Nor does the evidence in this record make it clear, by any means, 
that Lawler was actually insolvent. His use of the flour purchased, 
in selling, shipping and pledging it, was entirely in accordance with 
the usages and necessities of trade, for the purpose of carrying on his 
business, and nothing stamps it with any sinister character. We 
conclude, therefore, that plaintiff’s sequestration was entirely unfounded 
and unlawful, and that it was properly dissolved. From this it follows, 
as an indisputable legal sequence, that defendant is entitled to the 
damage actually occasioned by the seizure. Cretin vs. Levy, 37 Ann. 
182; Roos vs. Goldman, 36 Ann. 132; Block vs. Meyers, 35 Ann. 220; 
Barrimore vs. M. Feely, 32 Ann. 1182. 

We are not, however, disposed to attach weight to the exaggerated 
estimate of injury set forth by defendant. 

We are quite convinced that, without indulgence from plaintiff and 
other creditors, defendant’s commercial failure was inevitable, and 
that the loss of business and injury to his credit must have resulted 
in any event. Other claims of damage come, with bad grace, from a 
debtor, who, after purchasing the goods of plaintiff on credit, and 
having availed himself of their full value, has failed to pay for them. 
It was his duty, however, to himself and to those from whom he had 
obtained advances on the goods, to contest and set aside the seques- 
tration, and for his counsel fees and expenses in this behalf, as 
distinguished from the general defense of the suit itself, he is entitled 
to be recouped. We will fix the amount at five hundred dollars for 
which he should have had judgment on his reconventional demand. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by reversing that part thereof which 
rejects the reconventional demand, and by giving judgment thereon 
in favor of defendant and against the plaintiff for the sum of five 
hundred dollars, with legal interest from the date of judgment in 
the lower court; and that, in other respects, the same be affirmed, 
plaintiff to pay costs of this appeal. 








No. 9824. 
Monr, HANNEMAN & Co. vs. FERDINAND MARKS. 


The judgment of court awarding an insolvent a discharge from his debts bas no other or 
further effect than one homologating the proces verbal of the proceedings of the meeting 
of his creditors granting the discharge. 

The creditors are called before a notary by summonses issued pursuant to an order of court. 
This is not a technical citation. 

Proceedings in matters of insolvency are of a summary character. 
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Notwithstanding the exclusion of parol testimony for the purpose of correcting, amending 
or supplementing the return of the sheriff upon a citation, the party urging it as an ob- 
jection will be estopped, if he has previously introduced parol testimony on the subject. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





J. O. Nixon, Jr., for Plaintifts and Appellees. 


Braughn, Buck, Dinkelspiel & Hart tor Defendant and Appellant. 





The opinion of the Court was delivered by 

Watkins, J. The plaintiffs, as judgment creditors of the insolvent 
defendant, have brought this direct action against him, to have an- 
nulled and declared of no effect, the proceedings taken by him, under 
the State insolvent law, and whereby he claims to have been duly and 
legally discharged from the claims and demands of his creditors 
against him. 

They allege that said proceedings are null and void and of no 
effect, in respect to their judgment, for the following reasons, viz: 

lat. That they received no notice whatever of same. 

2d. That the proces verbal of the proceedings of the meeting of 
the creditors is incorrect in reciting ‘‘that Ferdinand Marks was 
granted a discharge by his creditors.” 

That the fact is, as will appear from an inspection of the schedule 
and the proces verbal, that the majority in number and amount of the 
creditors did not vote for his discharge. 

They pray judgment decreeing the nullity of the certificate and 
proces verbal of the notary, and that they are entitled to proceed with 
the execution of their judgment against the defendant. 

I 

The defendant tendered the peremptory exception of no cause of 
action, because the suit is directed against the proces verbal of the 
notary, and not against the formal decree of the court discharging the 
insolvent. 

We do not regard the objection as well taken. The judgment has 
no other or further effect than one of homologation of the proceedings 
of the creditors before the notary. It is predicated upon the proceed - 
ings of the creditors and evidences their regularity only. 

II. 


In answer the defendant pleads his discharge, which he avers was 
perfectly regular and legal and operates ‘his absolute release from the 
plaintiff’s judgment, and that same is a complete bar to any further 
proceedings thereon. 
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He represents that upon the schedule of his debts the plaintiff’s 
name and claim were entered. 

That all the creditors, whose names appear thereon—including 
plaintiffs—were duly summoned and notified of his surrender and pro- 
ceedings for discharge. 

But if the plaintiffs were not notified, it was the fault of the sheriff, 
whom they eall in warranty. 

The only question that 1s insisted on here is the absence of any sum- 
mons and the want of notice to them of the proceedings for defend- 
ant’s discharge. 

I. 

The law provides that “in all the deliberations which shall take 
place between the creditors, either for the choice of syndic or for the 
sale or disposal of the property surrendered, or for any other object 
relative to the interest of the mass of the creditors, the opinion of the 
majority of the creditors in number and amount shall prevail,” ete. 
Rev. Stats., sec. 1799; R. C. C. 2177. 

““\ cession of property discharges all the debts which the debtor 
placed on his bilan * * provided a majority of his creditors in 
number, and who are also creditors for more than half of the whole 
sum due by him, agree to such discharge.” R. C. C. 2177. 

The meeting of creditors is called at the office of some notary, by 
order of the judge, *‘at which meeting the creditors shall be summoned 
to attend by process issued from the court” if the creditors reside in 
the parish, ‘or by letters addreessed to them by the notary, if they 
are not residing in the parish.” 

Those residing out of the State are not summoned to the meeting. 
They are represented by an attorney appointed by the judge to repre- 
sent them. R. C. C. 3087, 3088. 

Insolvency proceedings are summary in their character and carried 
on in chambers out of term time and before a notary, and without the 
observance of the strict formalities required in ordinary cases. C. P. 
92, 755. 

Hence the law provides that the creditors “ shall be summoned to at- 
tend by process issued from the court.” R. C. C. 3087. 

Formal citation is not required as in ordinary suits. C. IP. 170. 

There is no form prescribed for the summons, nor for the particular 
manner of service thereof or the return thereon, or what it shall 
contain. 

This summons has been treated as a citation in the opinions of some 
of our predecessors, or as having the effect of a citation. 
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In Barnbridge vs. Clay, 3 N.S. 266, they say: ‘“ To prevent judicial 
pursuit by creditors, it is necessary that they should be cited in the 


jucio de concurso, * * * 


“Tn the case now under consideration, it is not shown that the plain- 
tiff had any kind of notice of the proceedings caniied on by the de- 
fendant in the suit against his ereditors.” 

In Thomas vs. Breedlove, 6 La. 577, they say: ** We lay it down as 
a first principle of our jurisprudence that cifation to a defendant, or 
something which the law prescribes as an equivalent, is necessary to the 
validity of a judgment. By express statutory provisions of the State, 
citation to the creditors in a concurso is required. . 

* The article of the Code requires that creditors residing within the 
parish, when the meeting may be called, should be summoned to attend 
by process issued from the court holding cognizance of the concurso.” 

In Breedlove vs. Robison, 7 Peters, 434, the Supreme Court in de- 
ciding a ease arising under the Lonisiana insolvent law, say : 

“It is unquestionable that summary proceedings of this description 
must be regular, and that their regularity must be shown by the party 
who relied upon them. Notice to the creditors is material, and the 
law prescribes that notice and detines it. * * * Personal notice 
must be given to a resident within the parish, by proces; to a non- 
resident, by a letter from the notary. The law decrees this notice in- 
dispensable, and the court cannot dispense with it. For want of it 
the judgment of discharge was no bar to this action.” 

It was an ordinary suit to recover judgment on a promissory note. 

This doctrine was affirmed in Haydel vs. Girod, 10 Peters 234. 

If then the plaintiff did not have the requisite notice or summons to 
attend the meeting of defendant's creditors, their proceedings cannot 
operate a bar to this suit. 20 Ann. 864, Burdon vs. His Creditors. 

Il. 

The record of the defendant’s insolvency proceedings does not 
affirmatively show that the plaintiffs were notified. 

The defendant offered to show by parole testimony that in truth and 
fact the plaintiffs had been summoned, but this kind of evidence was 


objected to, and the objection being sustained the deftendant’s counsel 
retained a bill of exceptions. 

The grounds of objection were substantially to the effect that ser- 
vice of citation must appear of record, and no other evidence than the 
sheriff’s return can be received to prove it; that a sheriff’s return on 
a citation cannot be amended or corrected after judgment, so as to 
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Succession of Keller 


cure nullities resulting from a defective citation ; that parol proof can- 
not be heard as a substitute for the return of the sheriff. 

The authorities are to that effect. 3 .N. 5S. 626, Skillman vs. Jones: 
10 R. 26, Bank vs. Elam; 11 Ann. 252 Webb vs. Coons: 1 R. 30, Wat- 
son vs. Alexander; 21 Ann. 26, GS2. 

But we have already shown in the preceding paragraph that the one 
in contemplation of insolvency proceedings was not a technical cita- 
tion, hence the technical rules governing it do not apply strictly. 

Even if it were, the plaintiffs themselves introduced parol evidence 
on the subject in the opening of their case. They introduced Mr. E. 
M. Hansel, of plaintiffs’ firm, and propounded to him this: 

Question—* Did you or your firm ever receive any notice to attend 
a meeting of the creditors of Ferdinand Marks, by the Civil District 
Court of the parish of Orleans ?” 

Answer —* No, sir.” 

They introduced Mr. A. H. Hanneman and asked him the same ques- 
tion, and received the same answer. 

Upon the evidence of those two witnesses, and some documentary 
evidence the plaintiffs rested their case. By introducing parol testi- 
mony to show the absence of notice to them, and the want ef service 
upon them, of any process, whereby to acquaint them with the fact 
that the defendant had applied for a discharge, and had convened his 
creditors for that purpose, they opened the door for the introduction 
by defendant of iike evidence on the same subject. We think the de- 
fendant’s bill well taken. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided, annulled aad reversed, and this cause be 
remanded for the purpose of enabling the parties to introduce the re- 
jected evidence. 

The costs of appeal are taxed against the plaintitts and appellees: 
the costs of the lower court to await final judgment therein. 

Judgment reversed and case remanded. 


No. 9896. 
SUCCESSIONS OF JOHN KELLER AND WIFE. 


A bond turnished in the amount fixed by the order of the court for a suspensive appeal 
which alone was prayed for, but not furnished within the delay prescribed by law for a 
suspensive appeal, is sufticient to sustain the appeal as devolutive. 

The order, although restricted in terms to a suspensive, covers any appeal, the character of 
the same, as suspensive or devolutive, being determined by tne amount of the bond fixed 

and furnished, and by the time at which the bond is filed. 


580 SUPREME COURT OF LOUISIANA. 


Succession of Keller. 


The correctness or regularity of the judgment of a competent court, making the appoint- 
ment of an undertutor, cannot be questioned or reviewed collaterally, even by the court 
which had made the appointment. His appointment is full proof of his capacity and 
has effect on third persons until set aside by appeal or in an action of nullity. 

Hence, an adjudicatee of succession property cannot set up the nullity of the proceedings 
leading to the sale, en the ground of the alleged illegality of the appointment of the 
undertutor who presided over the family meeting which recommended the sale, if the 
record shows that he was appointed by a court of competent jurisdiction. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


W. O. Hart and C. F. Buck for the Appellant. 
E. J. Wenck for the Appellee. 


The opinion of the Court was delivered by Pocnuk, J. 
Morion TO Dismiss. 

The grounds of the motion are that the prayer, the order, and the 
bond of appeal were for a suspensive appeal and that the bond was 
not filed within the time required for such an appeal; and that there 
was no prayer, and there is no order, for a devolutive appeal. 

Appellees rely on the decision in Reed vs. Creditors, 37 Ann. 907, in 
which the appeal was dismissed on similar grounds. 

In that case it was held that under a prayer and an order for a sus- 
pensive appeal, a bond not filed within the prescribed delays would 
not sustain a devolutive appeal, because the order was exclusively for 
a suspensive appeal. 

At the earnest request of appellant’s counsel in the instant case, we 
have made a thorough examination of our jurisprudence on this point, 
and we leave the investigation with the conclusion that the weight of 
authority conflicts with the rule in Reed’s case, and that the latter 
must, therefore, not be followed. 

The preponderance of the decisions, turning upon this contention, is 
to the effect that the nature or character of the appeal is not deter- 
mined by the prayer for, or the order of, appeal, but by the amount of 
the bond and by the time at which it is furnished. 

If the prayer and the order contemplate a suspensive appeal, and 

:the bond, in the amount fixed by the order, is furnished within the 
delay prescribed by law, the appeal is suspensive. 

But where both the prayer and the order are for a suspensive appeal, 
if the amount of the bond furnished, in compliance with the order of 
the court, is insufficient in amount for a suspensive appeal, or if it be 
not filed within the prescribed delay for such an appeal, but is filed 
within the year, the appeal will be sustained as devolutive only. 
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We yield our previous convictions to the weight of authority under 
numerous opinions which, in the midst of a serious conflict, lead to 
satisfactory conclusions. 5 La. 129, Poydras vs. Pattin; 3 Rob. 63, 
Tipton vs. Crow; 8 Rob. 42, Brode vs. Ins. Co.; 9 Rob. 185, Jones vs: 
Frellson ; 2 Ann. 462, Balph vs. Hoggutt ; 2 Ann. 754, Lewis vs. Splane ; 
4 Ann. 534, Ludeling vs. Frellson ; 20 Ann. 340, Succession of Armat; 
27 Ann. 97, Edgerly vs. Smith. 

Under the views which prevail in these cases, the present appeal 
must be sustained as devolutive. 

It is therefore ordered that the motion to dismiss herein made be 
overruled. 


On RULE TO ComMPrEL THE ADJUDICATEE OF SUCCESSION PROPERTY 
ro Accept TITLE. 





The adjudicatee at the succession sale of a piece of immovable 
property depending upon these successions has taken tliis appeal from 
a judgment condemning him to comply with the terms of the bid 
made by him at that sale. 


His resistance is grounded on the alleged illegal composition of the 
family meeting which deliberated in behalf of the minor heirs of said 
successions, for the purpose of recommending and of fixing the terms 
and conditions of the sale. 


That illegality is attributed to the fact that the undertutor of the 
minors participated in the proceedings of the family meeting as a 
member thereof, instead of presiding over the same and approving its 
deliberations as required by law. 

The facts, as shown by the record, are: that at the death of his wife 
John Keller was qualified as natural tutor of the minor children issue 
of the marriage, with Louis Imholte as undertutor. 


At the death of John Keller, in July, 1886, the two successions were 
consolidated, and A. G. Ricks took charge of the same, as testament- 
ary executor of the husband and as testamentary tutor of the minors, 
of whom Joseph Voegtle was appointed and qualified as undertutor. 
At the family meeting which recommended the sale under discussion, 
Joseph Voegtle acted as undertutor, and Joseph Imholte acted as a 
member, with seven other relatives and friends of the minors. 

Appellant makes the point that, as the functions of the undertutor, 
Imholte, who had been appointed in September, 1883, did not termi- 
hate with the natural tutorship at the death of John Keller, the subse- 
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quent appointment in July, 1886, of Joseph Voegtle, as undertutor of 
the same minors, was unauthorized, illegal, null and void, thus vitiating 
the deliberations of the family meeting over which he presided as 
undertutor. 

But the record shows, and appellant does not deny, that the court 
which appointed Voegtle was fully competent, and hence his proposi- 
tion involves him in a collateral attack of the judgment of a court of 
competent jurisdiction, making the appointment of an undertutor. 


Now, one of the most familiar rules of our jurisprudence is to the 
effect that the correctness or regularity of a judgment of a competent 
court appointing a tutor cannot be collaterally reviewed or questioned, 
even by the court which has made the appointment. 


Out of numerous decisions to be found on the subject in our reports, 
we have culled the following as bearing more directly on the point: 
Suceession otf Winn, 3 Rob. 305; Hoover vs. Sellers, 5 Ann. 182; 
Thibodeaux vs. Thibodeaux, 5 Ann. 598; Martin vs. Jones, 12 Ann. 
168; Tutorship of Hughes, 13 Ann. 380; Caillebeau vs. Ingrouff, 14 
Ann. 623. 


The rule has been applied to the case of a foreign tutor or guardian, 
(12 Ann. 168), and it has been extended to the presumption that the 
tutor, shown to have been appointed by a competent court, had been 
qualified, in the absence of direct proof of that important facet. (5 
Ann. 182.) 


It requires no argument to show that the same rule must govern in 
the ease of the appointment of an undertutor, whose functions are not 
less sacred, important and indispensable in the interests of minors 
than those of the tutor. 


It may be, as suggested by appellant, that the appointment of 
Voegtle as undertutor of the Keller minors was unauthorized and il- 
legal, but that is the question which cannot be investigated in a collat- 
eral manner. His appointment by a court of competent jurisdiction 
is full proof of his capacity, and has effect against third persons until 
set aside by appeal or in an action of nullity. 

As this alleged illegality was the sole defect urged against the pro- 
ceedings which are the foundation of the adjudication herein resisted 
by appellant, it is clear to our minds that the sale was correctly sus- 
tained by the district court. 


Judgment affirmed. 
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Insurance Company vs, Harbor Protection Company et als. 


No. 9892. 


FACTORS AND TRADERS’ INSURANCE COMPANY vs. THE NEw Harpsor 


PROTECTION COMPANY ET ALS. 


appeal to this Court, such latter judgment will also be appealable. 
Other grounds of motion untenable. 





for that purpose. 


When a judgment isrendered, interpreting a formerappealable judgment by incorporating in 
it a feature which, if it had been expressly contained therein, would have supported an 


The judgment of a district court which has been signed can only be revised or altered in the 
modes provided by law. Under the guise of interpreting the judgment, the judge 


cannot. after signature, makea substantial change in the judgment itselfon a mere rule 


Interest cannot be collected on a judgment for money which is silent as to interest. 


A PPEAL from the Civil District Court for the Parish of Orleans, 


Houston, J. 


Nicholls & Carroll tor Pilaintit® and Appellant. 


M. M. Cohen, T. Gilmore & Sons for Merchants Insurance Company 


and Harbor Protection Company Defendant and Appellee. 


Defendant and Appellee. 


Morion To Dismiss. 
The opinion of the Court was delivered by 





FENNER, J. The motion is based on three grounds, viz: 


Braughn, Buck, Dinkelspeil d& Hart tov People’s Insurance Company, 


Ist. Want of jurisdiction, because of insufficiency of amount in- 


volved. The suit is one for partition, involving the distribution of a 


fund exceeding sixteen thousand dollars. A final judgment was ren- 


was referred. 


judgment the present appeal has been taken. 








dered, homolgating the report of the notary to whom the partition 


After said judgment had become tinal, a difference arose as to the 
interpretation thereof, two of the parties claiming that they were en- 
titled to receive interest on their claims, although in forming the 
passive mass, and in the tableau of distribution their claims had been 
extended and allowed only to the amount of the principal thereof. 

These parties took a rule on the others interested to show canse why, 
under said judgment, as properly interpreted, they should not be paid 
the amount of said interest. After contradictory pleading and hear- 
ing judgment was rendered making the rule absolute, from which 


Had the original judgment expressly allowed this interest, the other 
parties could undoubtedly have appealed to this court by reason of 
the amount of the fund to be distributed. We see not why they 
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should not have the same right when the allowance is thus subse- 
quently made in interpreting the judgment, the very question being 
whether the subsequent judgment is a proper interpretation of the 
former one, or is an alteration thereof, which the court had no authority 
to make. It is very certain that the allowance of interest thus made 
affects the result of the entire distribution of a fund largely exceeding 
#2000, and we think our jurisdiction is properly invoked. 

2d. Insufticiency of the bond of appeal. 

The amount of the bond was fixed in the order of appeal, and is, in 
any event, sufticient for a devolutive appeal. 

3d. Absence from the record of any extract from the minutes, 
showing that the motion and order for appeal was granted by the 
court. The motion and order are copied in the record, and under 
certiorari the extract from the minutes has been supplied. 

Motion denied. 


ON THE MERITs. 


This is a partition suit, which was referred to Castell, notary, who 
proceeded to make the same as directed by law. 

He first formed the active mass, amounting to $16,550. 

He then recited the claims presented by various creditors, most of 
whom were holders of interest-bearing notes, as stated in his recital 
of their claims. 

He then proceeded to form the passive mass; but in se doing he 
allowed the claimants only the principal of their notes without interest. 
He thus footed up the passive mass at the sum of $7224.30, which he 
deducted from the active mass, leaving a sum of $9325.70, which he 
divided pro rata among the parties in interest, assigning to each a 
specified sum of money. When this report was presented in the 
court sundry oppositions were filed thereto. Amongst others, one was 
filed by the People’s Insurance Company, one of the note-holders, the 
principal of whose claim alone had been carried by the notary into the 
passive mass, and who claimed that the report should be amended by 
allowing the interest also. This opposition was sustained by the 
judgment of the court. None of the other note-holders made any 
opposition on this ground; but, on the contrary, two of them, the 
Merchants’ Insurance Company and the Harbor Protection Company, 
filed a motion to homologate the report so far as not opposed, and 
obtain an order to that effect. 

After hearing, the judge rendered final judgment, dismissing all 
oppositions except that of the People’s Insurance Company, which 
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was allowed its interest as claimed, homologating the report as thus 
amended, and directing “ that the proceeds be distributed in accord- 
ance therewith.” 


This judgment was signed, became tinal, and has not been appealed 
from. Thereafter two of the note-holders, the Merchants’ Insurance 
Company and the Harbor Protection Company, took a rule upon the 
stake-holder of the fund to be distributed, the Crescent Insurance 
Company, to show cause why they should not be paid interest upon 
their notes, on the ground that such was the proper and legal inter- 
pretation of the notarial act of partition and judgment homologating 
the same. 


The judge a quo rendered judgment making the rule absolute. from 
which this appeal is taken. We can discover no possible room for 
misconception as to the true meaning of the notarial partition and the 
judgment homologating the same, especially when viewed in connec- 
tion with the opposition of the People’s Insurance and the amendment 
made in accordance with its prayer. 

The People’s Insurance Company stood precisely in the same case 
with complaining note-holders. It saw that it was allowed no interest 
on its notes and opposed the homologation on that ground: and its 
opposition was sustained and the notarial partition amended by 
allowing such interest. The Merchants’ Insurance Company and, the 
Harbor Protection Company, with this opposition on file, far from 
seeking a like relief for themselves, actually moved to have the 
tableau homologated so far as not opposed. 

The judgment appealed from, under the guise of a professed inter- 
pretation, is really an amendment and alteration of the original 
judgment, in clear violation of the laws on that subject. C. P. 547, 
548, 556. 

It is perfectly plain that the judgment failed to allow interest upon 
the notes, and we have held, on most careful consideration, that 
interest cannot be collected on a judgment which is silent as to 
interest. Suce’n of Anderson, 33 Ann. 581. . 

If there was error, the complaining creditors have themselves to 
blame in not following the example set them by their fellow-creditor. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that the rule 
herein taken by the Merchants’ Mutual Insurance Company and the 
Harbor Protection Company be dismissed at their cost in both courts. 
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No. 9819. 
ALLEN, Busn & West vs. 8. B. STEERS. 


A contract made by parties, who are commission merchauts and factors, for the storage of 
cotton assigned to them, during a certain period and at a stated price per bale, must be 
viewed as entered into for theiv own account and not for that of their customers, 
although it may be that they charge for such storage and other items a price per bale 
including a rate higher for the storage. 

Such parties could not shirk responsibility in a suit against them for unpaid storage, by 
saying that the contract was not entered into by them for their own account, but for 
that of their customers. As they could be held liable, they have a right to sue for 
damages sustained by them, in case of breach of contract, specially the difference 
vetween the rate of storage agreed on and that paid. 

A right to claim damages for breach of contract, remains unrestricted, in the absence of 
qualification in the contract and can be exercised so as to include all injury sustained, 
whether foreseen or not. 

A putting in default would be a vain ceremony and unneccessary, in presence of an 
acknowledged inability to perform. 


\ PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Alfred Goldthwaite, for Plaintiffs and Appellants: 


Factors and commission merchants are entrusted with the possession and control of cotton 
consigned to them for sale, and have a speecial property in said cotton, and are treated 
as onwers in contracts made by them with third persons. Russell vs. Factors, 252,6, 
234; Story on Agency. Sections I1!, 112 and 401; Cowper's Report. 254; 11 Adol. & 
Ellis, 549; Smith on Mercantile Law. p. 77: Paley on Principal and Agent, p. 13. 

In contracts made with third persons. there is no privity between their patrons and such 
éhird persons, unless the contracts are made for the benefit of the patrons, or their 
names disclosed, so as to create the relation of principal and agent, 68 N. Y. 494. 

When there is an acknowledged inability on the part of defendant to pei form his contract, 
a putting in mora is not necessary. 14 Ann. 8&1; 34 Ann. 21); 37 Ann. 470; 7 Martin, 
O. S., 218; 8 La. 522; 9 Rob. 377; 2 Ann. 957. 

Kennard, Howe & Prentiss for Defendant and Appellee : 

Plaintiffs sue for their own interest. and in order to recover must show damage to them- 
selves. As factors or commission merchants, they are mandataries and not owners. 
and on the face of the pleadings and testimony have no interest to recover in this 
case. The ‘special property,’ they assert in tnis case, is only a possessory right, 
which may be defended for certain purposes and in certain ways, but does not support 
their claim herein. 16 Aun. 241; 11 Ann. 218: 37 Ann. 803; 35 Ann. 1115. 

The facts of the case discussed, which show that no contract was entered into. 

Where the violation of a contract has been passive, a putting in default is a necessary 
prerequisite to a suit for damages. C. C. 1931; 37 Ann. 681. 

Only such damages can be recovered as were in the contemplation of the parties at the 
time the contract was entered into, or may reasonably be supposed to have been con- 
templated by them. Pothier on Obligations, p. 161, (English translations) ; C. C. 1934, 
No. 1; Field on Damages, Section 252. 


The opinion of the Court was delivered by 
BermupeEz, C. J. This is a suit in damages for breach of contract 
to store cotton, during a certain period, at a stated rate per bale. 
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The injury sustained is fixed at 8 cents per bale—the difference 
between the rate agreed upon (42) and that actually paid (50) on 
31,401 bales. 

The defense is a general denial; but specially, that the plaintiffs 
have no interest at stake: that there was no contract entered into; 
that, in any event, defendant was not in default; that, even then, 
the damages claimed were not in the contemplation of the parties 
at the date of contract. 

From a judgment rejecting their demand, the plaintiffs have 
appealed. 

I. 

On the face of the petition, the plaintiffs have shown an interest at 
stake, therefore a standing in court, They aver that they have made 
the contract with defendant, who has failed to comply with it and who 
in consequence has caused damages claimed, for which he is liable. 

It is true, that they aver that they are commission merchants and 
factors; but that circumstance was not an essential element for their 
recovery and it cannot be used as a weapon to defeat their claim. 
The plaintiffs might have omitted setting forth that fact and still 
have a right of action, for they do not allege that they made the con- 
tract for account of others. They state the nature of their business, 
possibly in order to establish more particularly the importance of 
their relation with the defendant. 

They say that they contracted ; that means for their own account, with 
the defendant and that he failed to perform. They would not have con- 
tracted otherwise, for it is certain that defendant would not have en- 
tered with them, into a contract, for account of those whose business 
they did and whom he did not know. He contracted with the plain- 
tifts and had he stored, and had the storage not been paid, it is not 
credible, that he would have looked to any one else, for payment, 
but the plaintiffs. These could not have shirked responsibility by 
saying that they had contracted for others, so they may claim from 
him. 

The case is not germane to that of Corral, 37 Ann. 803, in which this 
Court held, that a ship agent cannot recover damages, charged to 
have been caused to vessels consigned to him, on account of over- 
charges on towage, when the amounts overcharged were paid by the 
owners, or charterers of the vessels, themselves. 

Neither the petition, nor the evidence in this case, shows that the 
damages claimed here, or the eighty cents per bale, were paid by the 
consignors of the cotton to the plaintiffs. The proof, on the contrary, 
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is that the difference which is claimed as damages sustained, was paid 
by the plaintiffs out of their own money. 

It must have been and actually was, a matter of perfect indifference 
to the defendant, what charges the plaintiffs would make to their cus- 
tomers, for the disposal of their cotton. The plaintiffs could charge 
more or less than 67 cents per bale, and in neither event would the 
defendant make or lose. The plaintiffs were the only ones concerned 
in the profit or loss. 

The recourse of the defendant for the 42 cents per bale, could have 
been alone against the plaintiffs and in no way against their customers 
whom they did not know and who never were disclosed. 


I. 


An attentive reading of the scattering testimony offered on the trial 
as well as of the documentary evidence, the despateh and the corres- 
pondence, and the order of delivery, leaves a forcible impression on 
the mind. amounting to conviction, that the alleged contract was ac- 

‘tually entered into, between the plaintiffs and the defendant, namely, 
that some time prior to September 1, 1884, the plaintiffs and defendant 
had agreed that the latter would store all the cotton which the plain- 
tiffs would receive, from that date to Ist of September following, 1835, 
at 42 cents per bale’; that the defendant proved unable to store the 
cotton, when received, and that the plaintiffs had to make arrange- 
ments with another party for the storage, but at a higher rate, 50 cents 
per bale, which was paid on 31,401 bales which were stored by said 
party. 

The only testimony offered to negative that adduced by the plain- 
tiffs, is that of the defendant, who, withal, admits the agreement, but 
with the qualification, that he would agree to store, provided he would 
be able to make arrangements to store,as he had not then enough 
space to undertake an absolute obligation to store a// of plaintiffs’ 
cotton. 

[It does not enter in the order of probabilities that the plaintiffs 
would have accepted any such terms, as it is manifest that they would 
thereby have exposed themselves to much contrariety, loss and injury. 

It is perhaps true that the defendant was not at the time, in a con- 
dition to receive a large quantity of cotton ; but he induced the plain- 
tiffs to believe, and they acted on his representations, that he would 
arrange with others to store their cotton temporarily, until he, the de- 
fendant had become ready, that is, procured the place and put up his 
compressing apparatus. If he failed to make those arrangements, or 
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if having made them, they were not kept and if the plaintiffs have 
sustained injury in paying a higher rate, it is more than clear and 
nothing but right that he be bound to repair the damage which he had 
thus occasioned. 

Il. 

It was unnecessary to put the defendant in default. His refusal or 
acknowledged inability to receive the cotton, dispensed with any such 
putting in default, if any was necessary. 

IV. 

There is nothing to show that the parties at the time the agreement 
was entered into, considered the possibility of a breach of the con- 
tract, or restricted the right to recover damages in case of such breach. 

Non-performance by the defendant of his undertaking, justifies the 
claim in damages which is brought and proved against him. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed, and it is now ordered and adjudged that the plaintiffs, 
Allen, West & Bush, recover of the defendant, 8. Bb. Steers, the sum 
of twenty-five hundred and twelve dollars and eight cents, $2,512.08, 
with legal interest from judicial demand till paid, and costs in both 
courts. 








No. 9818. 
JOSEPH DuNBAR vs. His CREDITORS. 

An attorney employed by a person in insolvent circumstances and in contemplation of 
declaring his insolvency and of making a cession, is entitled to compensation for advice 
and services rendered in the preparation of his petition and schedules; and that 
compensation must be fixed by the court having jurisdiction of the insolvent’s estate 
according tothe proof. 

The provisions of Rev. Stats., Sec. 1817, exclusively apply to the “fees of the counselor 
who shall be appointed to represent the absent creditors,’’ and same must be deducted 


from the amount awarded to them. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


j 


W. S. Benedict and H. C. Cage for Syndic, Appellant. 


Singleton, Browne & Choate for Opponents and Appellees. 


The opinion of the Court was delivered by 
Watkins, J. The sale of the property of the real estate realized 
s 
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$23,238.11, and this sum is carried on the account and tableau of 
distribution, as the principal asset of the insolvent’s estate. ) 

Singleton, Browne & Choate oppose the homologation of the account 
and tableau in respect to several items of debit entered thereon and 
two items of credit—in the aggregate $2,221.07. 

The opponents allege that the sum placed upon the account as an 
item of credit, due by them to the estate, of 3382.17, is incorrect and 
not by them due and owing; but that said sum had been received by 
them from the insolvent for professional services and advice rendered 
him in connection with the insolvency, and various matters appertain- 
ing thereto, and for the preparation of his petition and schedules in 
the insolvency proceedings, as his attorneys and counsellors at law. 

They also claim the sum of $31.50, expended for stamps employed 
and used by the insolvent in the course of those proceedings. 


They claim, in addition, that the insolvent is indebted to them, for 
professional services rendered. him in the suit of the city against him 
for $400, as a license for 1883, S40. 

These items do not appear on the account and tableau. 

In the court below there was judgment in favor of the opponent, 
striking from the account the items complained of, reducing the auc- 
tioneer fees, recognizing opponent's demands against the estate of the 
insolvent, and in all other respects approving and homologating the 
account. 

The syndic alone appeals. 

The record discloses the following material facts, viz: 

That the law firm of Singleton, Browne & Choate were consulted by 
Joseph Dunbar, previous to his declaration of insolvency, in reference 
to his proposed surrender. 

That it was by them regarded a serious question whether he was or 
not entitled to the benefits of the State insolventlaw. There was diffi- 
culty in obtaining the consent of the Factors and Traders’ Insurance 
Company to a sale of the property on which they held a lien, upon 
such terms as would benefit the other creditors, and at the same time 
secure themselves. 

That firm visited the various creditors of Dunbar and explained to 
them his situation, and obtained powers of attorney from the absent 
and non-resident creditors. These services continued during a period 
of five or six months, and to the date of Dunbar’s cession. 

The petition and schedules of the insolvent were prepared, signed 


and filed by those gentlemen as his attorneys. 
* 
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The petition for the discharge of the insolvent was prepared and 
filed by them, and final discharge obtained by them. 

Thereafter different counsel were chosen to represent the provisional 
and definitive syndics, who were placed on the tableau as creditors for 
a fee of 3650. 

There was no attorney appointed to represent the creditors residing 
out of the State. R.S. See. 1789. 

It is claimed by opponents that they had, by their services pre- 
viously rendered, obviated that necessity and expense to the estate of 
the insolvent. 

On this state of facts the question is raised as to the correctness of 
the allowance in favor of the opponents. 

The counsel for the syndic states that “ the law is clear, that an at- 
torney presenting the schedules of an insolvent, is entitled to a fee 
with privilege on the assets surrendered which, in no event, can exceed 
$250. 

He doubtless relies upon R. 8. Sec, 1817, as authority for this asser- 
tion. But in this he is under a mistake. That section refers to “ the 
fees of the counsellor who shall be appointed to represent the absent 
creditors,” and not the attorney emploued by the insolvent to advise with 
his creditors and prepare his petition and schedules. 

Indeed, that section distinetly provides that such fees as those of 
the counselor for absent creditors ‘shall in no ease be paid by the 
mass creditors,” and “in no ease shall the fees exceed the sum of $250.” 

The only duties that are imposed upon an attorney for absent 
creditors are to give them notice of the filing of the schedules and to 
look after their claims and superintend the proof of same before the 
notary. R.C. C. 3088. 

In the nature of things, no detinite amount of compensation could 
be fixed for the attorneys of the insolvent. The amounts must 
necessarily vary, as the affairs of the insolvent might be simple or 
complicated, great or small. 

The authorities cited by the counsel of the syndic support the theory 
that ‘‘an attorney employed by the insolvent to give him advice and 
to prepare his schedules” is entitled to receive some compensation 
out of the estate of the insolvent. 3 0. 8S. 363; 6 OS. 560; 5 N.S, 
399, 401. 

We think the proof amply sustains the charge that is made. It 
also establishes the fee of $40 claims, 


Judgment aftirmed. 
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Joun W. BLACKMAN Vs. JAMES D. Houston, TAX COLLECTOR, ET ALS. 


Property used exclusively for a commercial college. such as ** Blackman’s Commercial 
College,” in New Orleans, is exempt from taxation under Act 207 of the Constitution. 
The character of such property as used exclusively for school purposes, is not affected 
or impaired by the fact that the owner thereof, who is the principal of the school and 

“% one ot the teachers therein, resides in the building with his family. 

Teachers and necessary servants who occupy rooms ina college building on the premises, 
are necessary adjuncts to such an institution, and the property does not thereby cease 
to be used exclusively for a college, within the meaning of the Constitution. 

PPEAL from the Civil District Court for the Parish of Orleans. 

A Houston, J. 


F. L. Richardson for Plaintiff and Appellee. 


M. J. Cunningham, Attorney General; DL. O'Donnell, Assistant City 
Attorney, and Jas. C. Moise for Detendants and Appellants. 


The opinion cf the Court was delivered by ; 

PocnE, J. Plaintiff's object is to obtain a decree adjudging a house 
and jot which he owns in this city to be exempt from taxation under 
the provisions of Article 207 of the State Constitution, on the ground 
that the property is used exclusively for school purposes. 

The defense is a general denial, and the judgment of the district 
court is in favor of plaintiff, recognizing the exemption claimed. 

As the record shows that a portion of the house is occupied as a res- 
idence by plaintiff and his family, appellants argue that the property 
is not exempt from taxation because it is thus shown that the same is 
not used exclusively for school purposes. 

The fallacy of the argument results from a too narrow construction 
of the article of the Constitution, which exempts from taxation * * 
all buildings and property used exclusively for colleges or other school 
purposes, * * provided, the property so exempted be not used or 
leased for purposes of private or corporate profit or income.” 

The record shows that plaintiff himself is a teacher in his school, 
which is known as “ Blackman’s Commercial College,” which has an 
average attendance of fifty scholars, and which employs several assist- 
ant teachers. 

In their contention appellants appear to entirely ignore or to rad- 
ically misconstrue the proviso which is contained in tlie article and 
which is hereinabove transcribed. 

It is shown, and we do not understand that it is denied, that the con- 
trolling use of that property is for the purpose of ‘“ Blackman’s Com- 
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mercial College.” Under that showing the exemption applies, even 
when tested by the rule that exemptions should be strictly construed 
against the application therefor. 

Now, does the fact that one or more teachers employed in the college 
or school, as indispensable means to carry out the object in view, 
occupy “certain rooms in the buildings or on the premises thus used, 
destroy the character of the object to which the property bas been des- 
tined? The question is answered by the very nature of things and 
also by the proviso which forbids the use of the property so exempted 
foi private or corporate profit or income,” but is silent as to apy other 
use which does not bring either profit or income. 


It stands to reason that a college, with some two or three hundred 
scholars, who would also be boarders, would not lose its character as 
being used exclusively for school purposes, because forsooth it would 
contain rooms for the accommodation of vecessary teachers, as well as 
for the servants required for the preparation of the food of teachers as 
well as of scholars, and for the performance of other household duties. 

It is too plain in our minds for argument that all these incidents are 
necessary adjuncts to property used exclusively for college purposes. 


It would certainly be imprudent, if not dangerous, to leave unoccu- 
pied at night, or when classes are not being actually taught, a building 
used for school purposes in a large city ; and the argument which would 
hold that the occupation of such building by a janitor and his family 
would destroy or even impair its character as being used exclusively 
for school purposes, would doubtless tind no sanction under the true 
meaning of the article of the Constitution, or even in reason and com- 
mon sense. 

Is it entitled to more consideration or to greater weight when applied 
to the owner of the building, who is the principal and one of the teach- 
ers of the school kept therein ? 

This Court has held that the right of exemption from taxation of a 
‘textile fabric” was not affected or impaired by the fact that the 
owner occupied the same building with his family as a residence. City 
of New Orleans vs. Arthurs, 36 Ann. 98. 

A eareful examination of the various provisions contained in the 
Constitution on the subject of education, will satisfy any observing 
and impartial mind that the Convention which framed it intended, by 
all means in its power, to foster and promote education in the State, 
and that a too narrow construction of the provisions now under 
consideration, and which was one of the most efficient means adopted 
38 
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for the end in view, would be repugnant to the manifest policy of the 
Convention on the subject of education. 

We note the great reliance placed by appellant’s counsel on the case 
of St. Mary’s College vs. Crowl, 10 Kansas 442, which they quote as 
sustaining the proposition that ‘ the school-house used as a boarding 
school is not exempt from taxation, as the owner resided therein with 
his family.” Counsel seem to have entirely misunderstood that case, 
in which the exemption claimed was for a farm of several hundred 
acres of land, attached to a college, which, with all its appurtenances 
and grounds covering eighty acres, had never been taxed. The 
ground of the exemption claimed by plaintiff was that the entire 
property should be exempt, and the court refused: the additional 
exemption on the ground that some of the products of the lands were 
sold for income. The exemption clause of the Constitution of Kansas 
touching the subject of education is about of the same import as the 
Article 207 of our Constitution. In the case in question the court said : 
‘‘ For the purposes of this case, it may also be conceded that if the 
property were used exclusively for teaching the Indians agriculture, 
and for raising food for them and the professors and the necessary 
stock kept on the farm, it would still be exempt. But when it is nsed 
to raise food for stock, not necessary to the farm, and to raise produce 
to sell, no further concessions in favor of its exemption can be made.” 


Judgment affirmed. 








No. 9904. 


Wma. S. CaLHowun vs. M. M. A. LANE ET AL. 


It cannot be contested that a mazried woman, duly authorized thereto by her husband, has 
the right to compromise a lawsuit pending against her, or to make a transaction relative 
to her separate paraphernal property or estate, for the purpose of preventing a lawsuit 
appertaining thereto. 

Such a compromise and transaction have, between the interested parties, a force equal to 
the authority of things adjudged. 

Tu case brother and sister, who are sole heirs-at-law to an estate fallen to them by a deceased 
ancestor, compose their differencos, and one sells to the other his or her share, the hus. 
band of the sister is a nominal, though necessary party, and his appearance therein does 
not convert it into a community covenant. 

A married woman cannot be heard to set up the defense that the debt was her husband's, in 
a suit upon the compromise, after she has failed to make it in the previous suit, or with- 
drawn it in consideration of the advantages she secured by the compromise. 

The cases suggesting that a married woman is not estopped from attacking her own judicial 
confession, are based entirely upon the supposition that such confession may have been 
induced by marital coercion. 
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Outside of such cases, she may, under exceptional circumstances, uot existing here. be 
permitted to attack a transaction that has received the sanction of her husband only. 
upon proper averments and proof of error as to the matters transacted, frand, violence 
or duress, and perhaps of her husband's indebtedness. 

This class of contracts is clearly distinguishable from that in which equivalents are 
exchanged. By the very nature of the agreement. the intention of the parties is the 
avoidance of litigation, even at the expense of what belongs to them. 

A force equal to the authority of things adjudged is said of that which has been decided by 
a fina] judgment, from which there can be no appeal, cither because the appeal did not 
lie, or because the time fixed by law for appealing is elapsed ; or because it has been 
affirmed on appeal. 

If extraneous proof were required. in support of a transaction entered into by a married 
woman, it could not be said to havea force equal to the authority of things adjudged. 
It would be thereby deprived of the character of an unappealable judgment and reduced 
to the rank of a conventional obligation. To decide that a married woman may, with 
the authorization of her husband only, enter into a transaction, is to decide that no extra- 
neous proof is required to entitle interested parties to a judgment for the enforcement of 
it, upon its production and proof of its execution. 

PPEAL from the Twelfth District Court, Parish of Grant. 

a Overton, J. 


Thorpe & Peterman for Plaintit! and Appellant: 


1. A married woman, authorized by her husband, can enter into a valid compromise of dis- 
putes and rights affecting her separate property. Iv a suit upon such compromise. if 
she fails to plead or prove that the debt was her husband's or the community's, or that 
the compromise was secured by fraud or forced under warital coercion, and offers ne 
evidence on the trial, she is bound ; and the creditor having shown that the compromise 
was properly executed, and had relations solely to her paraphernal property, can 

enforce the same. 26 Ann. 289; 37 Ann. 679. 

The consideration named in a compromise is the foundation of the rule which gives to 

the compromise the authority of the thing adjudged. 23 Ann. 66. 

3. Compromises are not of that class of contracts to which sales belong; therefore, a 
transaction entered iuto to end litigation, strife and disputes in the family, although 
only a cession of rights and pretensions, has a good consideration, and is enforceable at 
law. 20 Ann. 248. 

4. Where it is shown that a married woman owned large separate interests, and that she 

had compromised disputes relating thereto, the Court will not presume that they yielded 

no revenue, or were insufficient to justify her in executing the compromise. If this is 

her defense, she must allege and prove it. 16 Aun. 209; 24 Ann. 995-1063. 

Parties to a compromise are not entitled to restitution, their intention in executing it 

being the avoidance of litigation, ‘even at the expense of what belongs to them.” 1 

Poth. Oblg. [35-36]. 

6. The fact that the husband is bound iv nowise changes or leasens the wife's obligations. 
If the compromise is for the benefit of her separate property, it is binding on her. 
whether executed by herself or by her husband with her consent. 29. Ann. 749. 


R. J. Bowman, White & Thornton and J. B. Tucker for Defendants 
and Appellees. 


The declaration of plaintiff of the ownership of the defendant of his interest in the 
suecession of his mother (except the portion in Pennsylvania), and his warranty aud 
stipulation to defend said title and the defendant to pay $42,500 in consideration thereof. 
is a sale, and not a compromise. 
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Such a sale to a married woman on credit. without proof or means of revenue to make the 
purchase, is a contract of the community, for which she is not bound. 5 Ann. 173; 12 
Ann. 663; 20 Ann. 220; 30 Ann, 1021 ; 34 Ann. 1065; 34 Ann. 975; 29 Ann. 75. 

The instrument sued on does not claim the contract it contains to be a compromise ; neither 
is it claimed to be one in the petition, while the conveyance, by declaration of owner- 
ship, the warranty of title thus conveyed, and the price to be paid, are not the features 
or characteristics of a compromise, but are of a sale. 

The sale of 1873, if real, proves too much, and estops the plaintiff from setting up claims 
and rights, and raising disputes about property that he has sold-and warranted to 
defend. If a simulation, it strips the contract of its cloak of concealment, and exposes 
its true character, a sale. 

A part of the consideration of the contract is the release or cancellation of claims against 
her husband, and poisons and nullifies the contract. 1 Ann. 301; 16 Ann. 310; 23 
Ann. 439. 

Farrar & Kruttschnitt on the same side. 


The opinion of the Court was delivered by 

Watkins, J. The plaintiff and defendant are brother and sister, 
and sole heirs-at-law of their deceased mother, Mary Smith Calhoun, 
who died in 1871. 

Plaintiff alleges that, for a long time, there had been disputes and 
differences between them in regard to their respective rights and 
interests in their mother’s succession, and that, in order to adjust and 
put an end to said claims, disputes and differences, and “ to perfect 
and quiet the title asserted by defendant, in and to the property of the 
said succession,” he and defendant made a written agreement, wherein 
he renounced and released to her all his right, title, interest and 
claim, of every kind and character, in all the property, movable and 
immevable, of whatever description and wheresoever situated, of 
their mother’s succession ; and wherein she waived, renounced and 
released all claims, of whatever character and from whatever cause, 
against him; and further agreed to pay and satisfy a certain judgment 
obtained against him for the capital sum of $5200, by L. L. Levy, to 
execute to his daughter a donation to a five hundred acre tract of land, 
and to pay him, in addition, $17,500. 

This agreement bears date December 23, 1882, and the signature of 
defendant was duly authorized by her husband. 

Petitioner represents that he has fully complied with his part of the 
agreement in good faith, but that defendant has wholly failed and re- 
fused compliance therewith, and this suit is brought for its enforcement. 

Plaintiff’s contention is that the said agreement evidences a transac- 
tion and compromise having the force of res judicata while, on the 
other hand, defendant’s contention is, it was a contract of the commu- 
nity existing between the defendaut and her husband, G. W. Lane, for 
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which defendant, a married woman, could not be held responsible— 
that one of its covenants seeks to bind her jointly with her husband, 
for the payment of the Levy judgment; and that a part of the 
pretended consideration of said contract was the cancellation of the 
obligation of her husband; and both in violation of a prohibitory 
law. 

Defendant’s counsel argue that the agreement evidences a sale to a 
married woman and nota transaction or compromise; that she was 
unauthorized in law to bind herself for the payment of so large a 
sum, without adequate means to discharge the same, and that the 
contract was, without consideration, for more than $30,000. 


I. 

The issue must be determined by the proper construction to be 
placed upon the agreement. 

The record discloses that, on the 23d of June, 1873, plaintiff and 
defendant were recognized as the sole heirs-at-law of their mother, 
Mary Smith Calhoun, deceased widow of Meredith Calhoun, from 
whom she was separate in property; and by a decree of the Probate 
Court they were placed in possession of her property and estate. 

At that date defendant was of full age, unmarried and sui juris. 

They accepted her succession unconditionally. 

The agreement sought to be enforced contains, substantially, the 
recitals of fact set out in the petition. 

The first paragraph declares that defendant “ is the true and lawful 
owner of, all and singular, the property formerly owned by his 
mother, Mary Smith Calhoun, deceased, both real and personal.” It 
further declares that plaintiff releases and renounces any and all 
right, title or interest in any property therein referred to, and all 
claims against his sister and against her husband, if any be, may, or 
might have been,” whether arising from, or out of said property, or any 
portion thereof, in any manner whatever, either as heir or legatee of 
Judge William Smith, his grandfather ; Mary S. Calhoun, his mother ; 
or Meredith Calhoun, his father, or otherwise, binding himself “ to 
warrant and defend the title and ownership which his sister now has 
and enjoys in and to the property before referred to.” 

In the second paragraph the defendant voluntarily and fully releases 
any and all claim against the plaintiff, ‘‘ whether arising from, or out 
of, his management of any of the property aforesaid or the revenues 
thereof; or from or out of his management of the property formerly 
owned by Meredith Calhoun, their father, or the revenues thereof; or 
from or by reason of any debts, expenses, law charges, or other 
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expenses named or paid for his account, or from any and all other 
sources whatever,” ete. 

These two paragraphs are mainly relied upon as indicating the 
character of the differences and disputes that the parties, by theis 
agreement, composed and adjusted. 

Iu the third paragraph the defendant binds herself to pay and satisfy 
the Levy judgment against the plaintiff of $5250, with interest. 

In the fourth paragraph she obligates herself to make a donation of 
“five hundred acres of land to plaintiff’s daughter.” The land is 
particularly described and indicated thus: ‘A part or portion of said 
lands is now claimed as the property of the succession of Meredith 
Calhoun, having been advertised for sale therein, and said sale has 
been enjoined by said Mrs. Lane; and which suit she declares she will 
prosecute to a successful termination; and. if unsuccessful, that she 
will purchase said land at the succession sale, in order to perfect the 
donation; or, on her inability so to do, she promises to make a dona- 
tiun to his said neice of five bundred acres of land of equal value. The 
formal act of donation, before a notary, shall be executed and signed 
whenever W. S. Calhoun desires,” ete. 

There is no valuation placed, by the agreement, on the land that is 
to be donated. 

This paragraph indicates 2 reason why the plaintiff transfers to his 
sister his interest in the succession of his father, Meredith Calhoun, 
and that is to enable her to complete the proposed donation. 

In the fifth paragraph, defendant’s pecuniary obligations are ex- 
pressed, 

“For and in consideration of the acknowledgments, declarations and 
agreements made by the said W.S. Calhoun, as aforesaid, and in order 
to secure peace and a final termination of all possible disputes present 
and future,” defendant agrees to pay to the plaintiff $17,500—that is 
to say, $10,000 in cash within forty-five days, and for the remainder of 
$7,500 to execute her note, secured by mortgage, due at twelve months’ 


Il. 


There was introduced in evidence, on the part of plaintiff and in 
connection with the agreement, what purports to be an act of sale, 
whereby plaintiff, on the 27:h of May, 1873, conveyed to his sister, his 
interest in his mother’s succession, which is differently construed by 
counsel, and should be considered in connection with the agreement. 


It is six days prior in date to the order of court placing them in pos- 
session of their mother’s succession. 
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An examination of that act shows that plaintiff did convey, with full 
warranty to his sister, the defendant, his interest in his mother’s suc- 
cession for the express consideration of $35,000, in cash paid. 

At that time, it appears the defendant was of full age and unmarried, 
and therefore fully capable of making the contract. 

The act was executed before A. Hero, a notary in this city. The 
property, with the exception of the plaintiff’s interest in the succes- 
sious of his father and grandfather, is identical with that which is de- 
scribed in the agreement, and acknowledged therein to be the property 
of defendant. The agreement in terms recites that the defendant “ is 
the true and lawfull owner of all and singular the property formerly 
owned by his mother, Mary Smith Calhoun.” 

The only essential difference between the act of sale and the agree- 
ment is in respect to the consideration. 

In the former it is mentioned as cash; while in the latter it is differ- 
ently specified, as above recited, viz: 

Satisfaction of the Levy judgment for $5,250, with accumulated in- 
terest, and in cash and note $17,500. 

There is nv valuation placed upon the tive hundred acres of land to 
be donated. Nothing is said in the agreement upon that subject. The 
consideration that is expressed in the act of sale is $35,000, an equal, 
if not greater, amount than defendant promises to pay in agreement. 

The only legitimate conclusion we can arrive at is that the act of 
sale of May 27, 1873, was recognized by the agreement, and all differ- 
ences and disputes between the parties appertaining thereto or growing 
out of same, were therein adjusted and composed; and, that the con- 
sideration that was specified in the act of sale as cash, was explained 
and arranged to suit defendant’s circumstances. 


III. 


Assuming the agreement to be a sale and not a compromise, defend- 
ant’s counsel further argues that it is void, for the reason that a mar- 
ried woman is not permitted to purchase property on terms of credit 
on her separate account, unless she is possessed of adequate means to 
discharge her obligations from her own resources. 

While that is true, as a general proposition, the principle is not 
properly invoked here. We have already ascertained that the agree- 
ment is not a sale; but, it is one in whic’ the previously existing title 
of defendant is recognized and affirmed. We have also ascertained 
that the defendant acquired her title after her full wajority, but prior 
to her marriage-—hence there was involved, in its acquisition, no ques- 
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tion of marital restraints or ihinine. In the answer of defevdant’s 
present counsel, he challenges the validity of the consideration for the 
agreement beyond the sum of $30,000. Impliedly he admits that to be 
a fair valuation of plaintiff’s interest. In our view, the defendant’s 
obligations are less than that amount. But on that basis she became 
possessed of property worth $60,000—including her share—and which 
was certainly adequate to the paraphernal acquisition. 
IV. 

A further argument is made to the effect that plaintiff released and 
abandoned all claims upon the property referred to as against his sister 
and against her husband, “if any he may or might have,” and bound 
himself “never to make demand, call upon or prosecute his said sister, 
her husband, or their heirs, for an account relating thereto ;” and, there- 
fore, the whole agreement is tainted with illegality and cannot be 
enforced. It is difficult to conceive what claim plaintiff could have bad 
against defeudant’s husband on account of his mother’s succession or 
property. But itis a sufficient answer to say there is no proof furnished 
by the agreement or otherwise of any debt or demand the plaintiff had 
agaiust the defendant’s husband ; and, inasmuch as both plaintiff and 
defendant were of full age in 1873, when they accepted their mother’s 
succession unconditionally, no account was due the defendant. 

We regard those as precautionary recitals in the act, and exercising 
no control over its general effect. 

The act of sale was doubtless introduced by plaintiff as adjuvatory 
to, and as a basis for the agreement of compromise—to show the status 
of the parties thereto with respect to each other at the time it was 
made—and te indicate the relations existing between the title and the 
agreement itself. - 

It cannot be contested that a married woman has the right to com- 
promise a law suit pending against herself, or to make a transaction 
for the purpose of preventing a law suit agaiust herself; and transac- 
tions have, between the parties, a force equal to the authority of 
things adjudged. 26 Ann. 289, Barion ys. Solibellos; 37 Aun. 679, 
Sentell vs. Dora Stark ; 34 Ann. 1171, Thornhill vs. Bank ; 37 Ann. 324, 
Chafte vs. Watts; 20 Ann. 248, Davis vs. Lee; 23 Aun. 696, Roburn vs. 
Pierson ; R. C. C. 3071, 3073, 3078. 

The agreement appertains exclusively to the defendant’s separate 
property. It is a compromise between two forced heirs to the succes- 
sion of their mother, and had its foundation in a sale made ten years 
befure and prior to the defendant’s marriage. 
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On its face the consideration appears te be just and adequate, and 
its sufficiency has not been assailed or questioned here, except in 
argument and pleading. 

The defendant appeared and signed the act in the presence of her 
husband, who signed with her, and her counsel, F. W. Baker, who 
also signed, attesting. 

There is, in our opinion, no question of the validity of the agree- 
ment, and plaintiff is entitled to the enforcement of it. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided, annulled and reversed; and proceeding to 
render such judgment as should have been rendered by the court 
a qua, it is ordered, adjudged and decreed that the agreement sued on 
be recognized and enforced, and that the plaintiff and appellant do 
have and recover of the defendant and appellee the sum of ten 
thousand dollars, with five per cent interest from judicial demand ; 
that defendant be required to execute her note and mortgage in favor 
of plaintiff for the further sum of seven thousand five hundred dollars, 
with interest and mortgage, as stipulated in the agreement sued on ; 
that she pay and discharge the Levy judgment of $5200 and interest, 
and execute the donation to plaintiff's daughter of the land described, 
or that of equal value, and according to the terms and stipulations of 
the agreement; and that all costs of both courts be taxed against said 
defendant and appellee. 





On REHEARING. 

We are requested to.review and recast our opinion, upon the follow- 
ing grounds, viz: 

ist. Because there is no evidence of the existence of disputes and 
differences other than the recitals of the act, and they are insufficient 
to bind a married woman. 

2d. “If the contract sued on is, as the court terms it, a sale of 
plaintiff’s interest in his mother’s succession, it cannot be a compro- 
mise.” 

3d. If the contract could combine both a sale and a compromise, 
the portion resting upon the nature of a sale, could not bind a married 
woman. 

4th. The plaintiff having proved the validity of the sale of 1873 to 
the defendant, he is estopped from disputing it; and, as warrantor, he 
is estopped from raising disputes and claiming rights growing out of 
said property, and a compromise based upon such a consideration is a 
nullity. 
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5th. Because, if the court holds that the act of sale of 1873 is a sim- 
ulation, then the contract is a sale, pnre and simple, to a married 
woman not separate in property and upon terms of credit beyond her 
means. 

6th. Because the court erred in supposing the husband to be a merely 
nominal party to the contract. 

The issues tendered by defendant’s answers ate the following, viz: 

Ist. A general denial, coupled with the averment that plaintiff dis- 
closed no legal right ‘‘ upon the face of the papers” to bring him into 
court. 

2d. That the agreement sued on evidences a community contract. 

3d. That she is sought to be bound jointly with her husband for the 
Levy judgment. 

4th. That part of the consideration of the agreement is the cancel- 
lation of her husband’s obligation. 

5th. That the agreement is a simulation and null wpon its face. 

On the trial the defendant was not sworn as a witness, and her coun- 
sel introduced no evidence. Hence none of her defenses are made out. 

The agreement shows upon its face a prima facie right in plaintiff to 
bring the defendant into court. 

It does not, in its recitals, evidence a community contract. They do 
not show that her husband’s obligations enter into its consideration. 
It contains no inherent proof of its simulation. The Levy judgment 
is against the plaintiff, and there is no legal prohibition against the 
defendant’s husband binding himself cojointly with her for its pay- 
ment, to a stranger. 

Recurring to the defendant’s application for a re-hearing, we find, 
in our opinion, no warrant for the assertion that it construed the 
agreement to be a sale; or, as one partaking of both the nature of a 
sale and a compromise. The record does not disclose any evidence 
to justify the inference that plaintiff denies or disavows the title of 
1873; or that he raised the disputes and differences concerning it. We 
gave no intimation to the effect that the sale of 1873 was a simulation 
—though the defendant and her counsel assert it was—and our infer- 
ence that defendant’s husband was only a nominal party, was drawn 
from the want of proof, of any kind, that be was an interested party. 
The opinion is plain and unmistakable. 

It reads thus: “The agreement appertains, exclusively, to defend- 
ant’s separate property. It is a compromise between two forced 
heirs to the succession of their mother; and had its foundation in a 
sale made ten years before, and prior to the defendant’s marriage. 








oo -& & 8 co 


— re 


-~ - fF @ 











































NEW ORLEANS, MAY, 1887. 


Cathoun vs - Lane et al. 








‘On its face the consideration appears to be just and adequate ; and 
its sufficiency has not been assailed or questioned here, except in ar- 
gument and pleading. The defendant appeared and signed the act, in 
the presence of her husband, who signed with her and her counsel, F. 
W. Baker, who also signed, attesting.” 

The opinion further holds that a married woman has the incontesta- 
ble right to compromise a law suit that is pending against herself, or 
to make a transaction for the purpose of preventing a law-suit being 
brought against her; and that transactions have a force equal to the 
authority of things adjudged. 

The only remaining question for consideration is whether or not 
extraneous proof of differences and disputes should have been adduced, 
in order that a transaction or compromise should have binding force 
aud effect upon a married woman, authorized by her husband alone, 
though not separated from him in property. 

Defendant’s counsel say, in their brief: ‘‘ We plant ourselves upon 
the position that there is not, in this case, that quantum of evidence, 
adduced by the plaintiff, to authorize the Court to render a judgment 
against a married woman, on a contract signed conjointly with her 
husband, without the authorization of the judge. The whole case 
turns upon this question.” 

Further: “There is no doubt about the power of a married woman 
to enter into a compromise. A compromise is only one form of con- 
tract, which any person with power to alienate the thing with reference 
to which the compromise is made, can enter into. She has the option, 
unless the other party objects, to enter into such a contract or compro- 
mise, solely with the consent of her husband.” But the other party 
‘‘aecepts a contract which imposes upon him the burthen of proof to 
show that the compromise was for the separate use of the wife.” 

It is a well established principle—one deeply imbedded in our juris- 
prudence —that he who sues a married woman upon a contract, or obli- 
gation, must show by provf administered that the ‘‘contract turned to 
her advantage”—or inured to her separate benefit. We do not under- 
stand that this rule obliged the plaintiff to administer proof to establish 
the verity of the contract, or the sufficiency of the consideration of the 
written instrument; but it does oblige him, by some evidence, to show 
that an established contract “turned to her advantage.” 

Defendant’s counsel contend that in neither Barron vs. Sollibellos, 
nor Sentell vs. Stark, were the recitals of the act held sufficient proof 
of a transaction; but that proof aliunde was administered for the pur- 
pose of establishing it. 
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In the former case, Mrs. Barron enjoined the execution of a judgment 
she had confessed, upon the double ground that the obligation was one 
of her husband’s and that it did not inure to her benefit. 

The Court say: “The simple question presented is, can a married 
woman compromise a lawsuit pending against herself? We apprehend 
no one will dispute her right to do so. And ‘transactions have, between 
the interested parties, a force equal to the authority of things adjudged.’ 
It is difficult to imagine how it can be pretended that money loaned by 
Solibellos for the purpose of enabling the compromise to be effected, 
did not inure to her benefit. Nor can she be listened to when saying 
that the debt, on which Miltenberger has sued her, was the debt of her 
husband; for, by the compromise, they agreed to put an end to that 
lawsuit, to adjust their differences by mutual consent in the manner 
which they agreed en, and which each party preferred to the hope of 
gaining balanced by the danger of losing. The injunction was improv- 
idently maintained.” 26 Ann. 289. 

In the latter case plaintiff sued Mrs. Dora Stark on several mortgage 
notes that she had executed in pursuance of an act of compromise of 
a lawsuit, and her defense was that the debt was her husband’s, and 
marital coercion. The Court say: “That a married woman can 
compromise a pending lawsuit against herself, has been decided in 
Barron vs. Solibellos, where the facts were very similar to those in the 
case at bar, and she cannot be heard to set up the defense that the debt 
was her husband’s, in a suit upon the compromise, after she has failed to 
make it in the previous suit, or withdrawn it, in consideration of the 
advantages she secured by the compromise. 

‘If a married woman, under such circumstances, can go behind her 
own judicial admissions and repudiate them, she will have immunity 
that the law has not conferred upon her. ° ° ° ° ° 

“We think the defendant has no escape from the payment of 
the obligations, and that the judgment in her favor is error.” 37 
Ann. 1171. 

In Thornbill vs. Bank, suit was brought to annul a judgment rendered 
in pursuance of a compromise on various grounds, and among them 
that it was the husband’s debt. The Court say: “ The authority of a 
married woman to make a compromise, with the authority of the 
husband, has been judicially determined in Barron vs. Solibellos, 26 
Ann. 289. 

“The effect of the compromise and of the judicial proceedings 
based thereon, was only to effect that which the plaintiff would have 
had the unquestioned right to do, assuming that the debt was her 
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separate debt, viz: to subject her separate property to the payment 
thereof. 

‘Can the plaintiff be heard to deny that the debt did inure to her 
separate benefit? We think not. She was a party to the suit in 
which the judgment assailed was rendered, and she judicially con- 
fessed the fact. 

“The cases suggesting that a married woman is not estopped from 
attacking her own judicial confession are based entirely upon the supposi- 
tion that such confession may have been induced by marital influ- 
ence,” ete. 

Instead of the court holding that extraneous proof was necessary, 
they declined to hear and consider such evidence in those cases. 
Instead of holding that proof should be administered to establish that 
the debt inured to her advantage, they say that the only reason that a 
married woman is estopped from attacking her judicial confession is 
based upon the supposition of marital influence. We have no such 
allegation here. On the contrary, the defendant’s husband appeared 
as her counsel and filed her first answer, and his act was not subse- 
quently repudiated, 

In the last decided case—Sentell vs. Stark—defendant plead in her 
answer marital coercion and non-liability for her husband’s debt; but 
she failed to substantiate the former and the court would not listen to 
the proof of the latter. 

As illustrating the view taken of this subject, an early case may be 
quoted, in which it was said: “* The wife was bound by the note which 
she executed jointly and severally with her husband ; although, if the 
debt for which it was given was her husband’s alone, and she merely a 
security, she could have resisted the execution of the amount by 
availing herself of her exception to such a contract resulting from her 
condition as a married woman. But having made the exception, and 
no fraud, restraint, or duress having been charged to be exercised in 
relation to her non-appearance after citation, the judgment against her 
must be considered as valid.” 2 Ann. 342, Aubic vs. Gill. 

In 23 Ann. 314, Darcy vs. Martin, the court sanctioned the right of 
a married woman to enjoin the execution of a judgment she had con- 
fessed with the authorization of her husband, on the grounds of error, 
fraud and marital coercion and restraint. 

Similar rulings were made in 28 Ann. 839, Strother vs. Hamlet; 15 
Ann. 628, Baines vs. Burbridge; 15 Ann. 621, Medart vs. Fasnach; 34 
Ann. 1065, Succession of Andrus. 

But to show how guarded this Court has been in admitting married 
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women to urge such defenses against judgments, we have noted the 
striking language employed by ovr immediate predecessors in treating 
of them: 

“And that principle has been carried so far that the wife is permitted 
to sue to annul and to enjoin the enforcement of a judgment she has 
confessed.” 30 Ann. 1024, Sara Bowman vs. Kaufman. 

The Code teaches that a transaction or compromise is an agreement 
‘between two or more persons who, for preventing or putting an end 
to a lawsuit. adjust their differences by mutual consent, in the manner 
which they agree on, and which one of them prefers to the hope of 
gaining balanced by the danger of losing.” KR. C. C. 3071. 

A transaction is an agreement of two or more parties. /t has for its 
object the prevention or termination of a lawsuit between the parties. 
It is an adjustment of differences and disputes by mutual consent. 
This adjustment is preferred to the hope of gaining balanced by the 
danger of losing. 

It was well said in Rabura vs. Pierson, that the law which gives to 
‘the transaction the authority of the thing adjudged is founded upon 
the maxim that it is for the interest of the commonwealth that there 
should be an end to litigation.” 23 Ann. 696. 

This class of contracts is clearly «istinguishable from that in which 
equivalents are respectively given and received. 

It was correctly observed by our predecessors that “in transactions, 
as they are defined in the Code and in the Roman law, there is, from 
the nature of such contracts, something aleatory.” 20 Ann. 248, Davis 
vs. Lee. 

Pothier, in writing on the subject, employs this language: “ There 
are certain agreements ii which persons of full age are not entitled to 
restitution, be the injury ever so considerable. Such are compromises 
according to the edict of Francis II. These are agreements respecting 
pretensions upon which there are impending or expected litigations. * 
* * Bry the very nature of such agreements, the intention of the par- 
ties is the avoidance of litigation, even at the expense of what belongs 
to them.” 1 Pothier Ob., p. 121 (36). 

The Code declares that a transaction has “ between interested par- 
ties, a force equal to the authority of things adjudged,” and that “ they 
cannot be attacked on account of error in law or any lesion.” R.C.C. 
3078. 

In Long vs. Robinson, suit was brought to annal a transaction on the 
ground that there was great inequality in their respective shares and 
interests, and the Court held that such a claim was unfounded, and 
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declined to listen to evidence in support of it. What is “a force equal 
to the authority of things adjudged ?” 

‘A thing adjudged is said of that which has been decided by a final 
judgment, from which there can be no appeal, either because the ap- 
peal did not lie, or because the time fixed for appealing is elapsed; or 
because it has been affirmed on appeal.” R. C. C. 3556, No. 31. 

If, then, as learned counsel admit, ‘there is no doubt of a married 
woman’s right to enter into a compromise,” or to make a transaction, 
‘solely with the consent of her husband,” we submit, on the authori- 
ties cited, that his question must be answered in the negative. 

There is no precept of the law that requires evidence to support an 
act or compromise. This would of itself destroy its effect as a trans- 
action. It could uot then be said to have a force equal to the author- 
ity of things adjudged. It would then be deprived of its character as 
an unappealable judgment, and reduced to the rank of conventional 
obligations and commutative contracts. If it be necessary to prove 
aliunde that there was an adequate consideration, then it would eo 
instanti cease to be a compromise. If proof is necessary to show that 
the contract turned to her advantage, the provisions of the Code would 
be violated, and by its reception the jurisprudence would be trenched 


upon. 

‘Both the Code and the decisions quoted clearly indicate what de- 
fendant’s remedy and redress are. If there was error in the matters 
that were transacted, or, if fraud, violence, duress, marital coercion, or 
restraint were resorted to; or possibly upon proof that the debt did 
not enure to her separate estate, or was, in fact, that of her husband, 
she might have been relieved; though it is unnecessary to decide that 
question now, because there is no averment of marital coercion, or 
restraint; and no pioof whatever of any of the charges we have 
enumerated. And, in maintaining the transaction in the instant case, 
we have not gone to the extent of the doctrine that was announced in 
Aubie vs. Gill, above cited. 

We have given the questions involved most patient and careful con- 
sideration, and feel satisfied that the conclusions announced in our 
opinion are founded in reason and on authority, and we shall adhere 
to them. 

It is, therefore, ordered, adjuded and decreed that our original opin- 
ion and decree remain undisturbed. 


Mr. Justice Poché takes no part, and assigns his reasons. 





Pocuk, J. My examination of this case, on the application for re- 
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hearing, had led me to the conclusion that our original opinion was 
erroveous, and that owing to the lack of evidence on the part of plain- 
tiff, to support his claim, the judgment should have been one of non- 
suit. I adhere to that opinion; but as I was prevented by sickness 
from hearing the argument of counsel on rehearing, | take no part in 
the present opinion and decree. 








No. 9913. 
JAMES A. RENSHAW vs. ADELINE C. Dowty AND HusBAND. 


In a suit by a creditor for the nullity of a transfer by his debtor to the latter's wife, of 
property, as a dation en paiement of her paraphernal funds. on the ground that such 
transfer is simulated and fraudulent, proof on the part of the wife that there was actual 
consideration, although inadequate, is conclusive against the allegation of simulation. 

The attack of the transfer as a franduleut preference over the husband's creditors is tha 
revocatory action of ow: code, and is barred by the prescription of one year. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
i Blackman, J. 


R. J. Bowman and Henry Renshaw for Plaintiff and Appellant: 


The evidence shows that the claim of the wife does not reach $2600, and the property 
conveyed is $3060 more than that amount. Contracts between husband and wife are 
nullities, nou-existent; except to restore the amount due tbe wife. 

Where more than half the price is simulated, the contract is simulated, as well as a nullity, 
because such a contract is probibited. 

In simulations subsequent creditors can attack. 15 Ann. 177. A simulated transfer will 
not support prescription. 11 Ann. 265; 10 Ann. 20; 8 Ann. 81. 458; 1 Aun. 132. 

The prescription of one vear pleaded begins only from date of judgment against the debtor, 
is inapplicable to sale in execntion of wife’s judgment. When no debt is due her. it is 
a mere nullity and transfers no title. 6 Ann. 87. 

Presumption, in actions from fraud alone, begins only from date of creditor's judgment. 
C. C. 1889. One year had not elapsed from date of judgment. 

The testimony of married women, in proof a paraphernal claim agaivst husband in a sum 
exceeding $500, uncorroborated by circamstances, is insufficient to establish the claim. 
37 Ann. 857. 

Value of property in this case determines jurisdiction. 37 Ann. 186. 


James Andrews for Defendant and Appellee : 


1. The husband and wife can make a legal contract of sale, or dation en paiement—ist, 
whenever the transfer is for the purpose of paying the rights of one of the spouses 
judicially separated from the other; 2d, whenever the transfer from the husband to the 
wife has a legitimate cause, such as the replacing of her dotal or other effects by him 
alienated. This contract may take place whether the spouses be separated in preperty 
or not. Voorhies, C. C. 2446; Rev. U. C. 2421, 

2. The wife may, during marriage, petition against the husband for a separation of 
property when the disorder of his affairs induces her to believe that his estate may not 
be sufticient to meet her rights and claims. Voorhies. C. ©. 2425; Rev. C. C. 2399. 
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3. A dation en paiement made by the husband to the wife in settlement of her paraphernal 
rights, if in good faith, is valid, though her judgment of separation against him be null. 
30 Ann. 746. 

4. A suit to annul a dation en paiement made in execution of a wife's judgment as collusive, 
fraudulent and simulated, can be viewed in no other light than a revocatory action. 6 
Ann. 87, 494; 11 L. 424; 14 Ann. 106; 30 Ann. 966; 34 Ann. 347. 

5. The correctness of a judgment of separation, or the sufficiency of the evidence upon 
which it was rendered, cannot be inquired into by a creditor of the husband whose 
claim arose subsequent to its rendition. C. C. 3434; 6 Ann. 391; 4 R. 336; 24 Ann. 49; 
22 Ann 49; 22 Ann. 619; 10 Ann. 564; 14 Ann. 49. 

6. The husband's transfer to the wife in satisfaction of her paraphernal claims is not 
subject to the ordinary rules governing the revocatory action. By our settled jurispra- 
dence neither his pecuniary embarrassment or actual insolvency, nor injury to the 
rights of creditors, present any obstacle to transfers in satisfaction of such claims, 
when shown to be real and genuine. 8 Ann. 485; 30 Ann. 745; 33 Ann. 536; 34 Ann. 992. 

7. Actions to annul a wife’s judgment and a transfer thereunder are prescribed in one 
year from the date of the transfer or dation en paiement. 6 Ann. 87; 11 L. 424; 34 Ann. 
347; 30 Ann. 966; 14 Ann. 106. 

8. He who alleges simulation must establish it, and to do so must disclose an intention to 
defraud and injury to himself. 18 L. 3388; 2 R. 92; 12 Ann. 739; 13 Ann. 474; 30 Ann. 
966 ; 22 Ann. 619. 

9. The wife may introduce other proof when her judgment against her husband is attacked 
by the husband's creditors other than that upon which it is based, and show that his 
indebtedness is greater than the price stipulated in the dation en paiement made to her. 
28 Ann. 546. 





The opinion of the Court was delivered by 


Pocuk, J. Plaintiff’s object is to annul and sef aside a dation en 
paiement made by the defendant husband to his wife as fraudulent and 
simulated, and as injurious to him as a judgment creditor of the hus- 
band. 

The defense is a general denial, an averment that plaintiff was not 
a creditor of the husband at the date of the transfer, and the prescrip- 
tion of one year. 

Plaietiff appeals from an adverse judgment. 

The transfer from the husband to his wife was preceded by a judg- 
ment of separation of property, condemning him in the sum of 
$5320.60 in favor of his wife; and the property transferred was ap- 
praised at $5663. While in his petition plaintiff charges absolute 
simulation in the proceedings which he attacks, on appeal he concedes 
that the moneyed claim of the wife amounted at least to the sum of 
$2583.37. 

It follows, under his own admission, that there was a real and valid 
consideration to the extent of that sum for the transfer. Hence the 
transaction was not a simulation, and that feature of the action fails. 
Brown vs. mt “a Ann. 966. 
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This leaves plaintiff in the attack with his allegation of fraud to the 
detriment of his rights as a creditor. 

Conceding arguendo that he was a creditor at the date of the trans- 
action, his action must be characterized as an attack on a real con- 
tract, alleged to bave been made in fraud of creditors. 

This is the revocatory action proper, which is barred by the pre- 
scription of one year from the date of the attacked transfer. C.C. 
1987; Britto vs. Favre, 34 Ann. 347, and authorities therein cited ; 
Powell vs. O’Neil, 24 Ann. 522. 

The dation en paiement was made in December, 1883, and plaintiff’s 
action was brought in January, 1886; it is therefore barred by the 
prescription of one year. 


Judgment affirmed. 








No. 9791. 


Witson & BELANGER vs. W. R. Hanna & Buo.—W. H. Brown, 
INTERVENOR. 

Where the issue in a cage is one of fact, such as fraud or simulation, and the testimony is 
conflicting, it is a safe rule not to disturb the judgment of the lower court, unless after 
careful research and patient weighing of the jarring testimony, there is a thorough con- 
viction that the judgment is wiong. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





P. E. Théard & Sons for Plaintiffs and Appellants. 
W. 8S. Benedict and A. J. Murphy for Intervenor and Appellee. 
J. A. Seghers, Curator ad hoc. 





The opinion of the Court was delivered by 

Topp, J. The parties to this litigation are all residents of Nicara- 
gua. 

The plaintiffs, merchants of Bluefields, sue the defendants on balance 
of an account for $3,523.35, before the Civil District Court of New 
Orleans, and caused to be attached fifty-five bales of rubber as the 
property of the defendants, which had been shipped to this port and 
consigned to Messrs. Schmidt & Ziegler, of this city. An order was 
procured by plaintiffs contradictorily with the curator ad hoc appointed 
to represent the defendants, for the sale of the property attached, dur- 
ing the pendency of the suit, and it was sold for $2,334. 

On the day before the sale, W. H. Brown intervened in the suit, 
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claiming to be the owner of the property by virtue of a purchase of the 
same from the defendants. 

The plaintiffs, in answer to the intervention, alleged that the sale of 
the property to the intervenor was a fraudulent simulation. 

There was judgment in favor of the intervenor and the plaintiffs 
appealed. 

The sole controversy is between the plaintiffs and the intervenor, 
touching the ownership of the property seized—there being no conten- 
tion about the debt. 

As usual in litigations of this character, we find the evidence in the 
record, which is extensive, painfully conflicting, rendering the issue in 
the case difficult of determination. 

Were we to be guided by the evidence on behalf of the plaintiffs 
alone, we would readily reach the conclusion that the sale in question 
was a pure simulation, as by that evidence it is made to appear that 
the intervenor went to Nicaragua entirely without means, and was for 
some time employed by the defendants as clerk at a moderate salary, 
and that such was his apparent condition at the date of the alleged 
transfer of the rubber. 

On the other hand, it is shown that soon after quitting the employ- 
ment of the defendants as clerk, the intervenor purchased at a nominal 
price the lease for a long term of years of a large tract of land, and 
established thereon a banana plantation, estimated to be worth at the 
time of the trial in the lower court, about $8,000. That he was assisted 
in the improvement of this plantation and his business generally by a 
merchant doing business at Bluefields, a town in the Mosquito Reser- 
vation in said State. The price purporting to be paid for the rubber 
by the intervenor was $800 in cash and $208.34 in merchandize. This 
price the intervenor swears that he paid, and another witness swears 
that he was present when the payment was made and counted the 
money himself, and also that he negotiated for the intervenor a loan 
or advance from the merchant above mentioned of the funds or means 
to make the payment. 

The testimony of these witnesses is corroborated by that of the mer- 
chant referred to—named Ebensberger—who stated that he had made 
advances of money ard'merchandize to the intervenor exceeding $3000, 
and spoke of him (the intervenor) as meriting the credit he had given 
him and confidence bestowed from the reputation he had established 
for industry and probity and exceptional morality. 

In cases of this kind, where the mind is liable to be embarrassed 
with doubt, under the effect of conflicting testimony, we think it the 
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wiser and safer rule not to disturb the judgment of the lower court, 
unless after a careful study of the evidence and a patient weighing of 
the jarring testimony we are thoroughly convinced that the conclusion 
reached by the judge of the first instance is wrong. In the instant case 
we have reached no such conclusion. 


Judgment affirmed. 





No. 9823. 
SUCCESSION OF ALEXIS BENJAMIN. 


A conventional mortgage, under our law, can result only from contract. 


Where such a mortgage is claimed, under the terms of an ambiguous writing, two things 
are essential, viz: (1) The intention to create a mortgage on the part of the parties 
thereto; (2) in order to have effect with regard to third persons, the expression of that 
intention with sufficient clearness to serve as notice to them, when the instrument is 
recorded. 

Finding both these essentials wanting in the instrument under which the mortgage is 
claimed, the right is denied. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





Alfred Grima, for the Administratrix, Appellee. 


Braughn, Buck, Dinkelspiel, & Hart, for the Opponents, Appellants. 


The opinion of the Court was delivered by 

FEeNNER, J. Loeb & Schoenfeld, holding a judicial mortgage on 
the immovables of the deceased, oppose the account herein filed by 
the administratrix, because, in distributing the proceeds of sale of the 
only immovable of the succession, the property No. 222 Baronne street, 
the administratrix awards a preference thereon in favor of Jules 
Aldigé, as a superior mortgage creditor. 

Aldigé’s claim to a mortgage rests on the following anomalous in- 
strument : 
(Face of Note.) 


*¢ $4477.79. New Orleans, July 17th, 1882. 
“On demand, after date, I promise to pay to the order of J. Aldigé, 
four thousand four hundred and seventy-seven 79-100 dollars, for like 
amount advanced by him in payment of property, No. 222 Baronne 
street, in my name. Interest 8 per cent till paid. Value received. 
“(Signed ) A. BENJAMIN.” 
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And the reverse of the note reads: 


“STATE OF LOUISIANA, 
Parish of Orleans, 


“‘ Before me, Charles G. Andry, a notary public, duly commissioned 
and qualified, in and for the parish of Orleans, State of Louisiana, 
personally came and appeared Mr. Alexxnder Benjamin, of the city of 
New Orleans, who being duly sworn by me, notary, declared and said 
that he is justly and truly indebted unto Jules Aldigé, Esq., also of 
the city of New Orleans, as set forth in the note, which is on the re- 
verse hereof, in the sum of forty-four hundred and seventy-seven 79-100 
dollars, which have been advanced by the said Aldigé to him, the 
‘affiant, and applied by him, the affiant, to the payment of a certain 
piece of property, situated in the First District of the city of New Or- 
leans, in the square bourded by Baronne, Dryades, Julia and St. 
Joseph streets, and bearing the municipal No. 222 on Baronne street. 
‘That in order to secure the payment or reimbursement of the said 
sum to the said Aldigé he, the aftiant, does hereby recognize and ack- 
nowledge, in favor of the said Aldigé, a privilege and lien on the 
above described property, and he does also authorize the recording of 
the said lien and privilege in the office of the Recorder of Mortgages 
for the parish of Orleans. 
‘*(Signed) A. BENJAMIN. 
‘Sworn to and subscribed before me at the city of New Orleans, this 
thirteenth day of September, 1884. 
(Signed) Cuas. G. ANDRY, 
“Notary Public.” 


The foregoing was recorded before the judgment of opponents, and 
if it be either a privilege or a mortgage, it ranks their judicial mort- 
gage. 

It is apparent that no privilege exists; and the only question is 
whether the writing creates a conventional mortgage. 

It purports to “ recognize and acknowledge ” a “ privilege and lien.” 

Under our law, the term “ privilege” has a well defined meaning, 
different and distinct from the term “ mortgage.’’ 

In a recent case we said: ‘ The distinction between mortgages and 
privileges is too elementary and well understood for us to extend the 
plain significance of a statute nominating privileges only, so as to 
cover and include mortgages also.” State ex vel. Jackson vs. Recorder, 
34 Ann. 178. 

The only kind of incumbrances on property known to the law of 
Louisiana are mortgages and privileges. 
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The term lien is not used in our law as significative of any particu- 
lar sort of incumbrance. It is a legal term used generally to signify 
any incumbrance on property, but, we may say, usually employed in 
connection with privileges, and rarely with mortgages. 

Indeed, it is quite common to use the tautological expression of lien 
and privilege as applied to a mere privilege, e. g. the vendor’s lien and 
privilege, the lessor’s lien and privilege. 

From this it is clear that the use of the term lien in addition to that 
of privilege does, by no means, of itself, indicate the intention to create 
or recognize a mortgage, or indeed anything in addition to a privilege. 

It is to be borne in mind that if there is any mortgage here, it is a 
conventional mortgage, or one resulting from a contract. 

The terms of this contract being ambiguous, we must endeavor to 
determine what was the intention of the parties. Miller vs. Shotwell, 
38 Ann. 890. 

Benjamin expressed his intentions to the notary who prepared the 
writing indorsed on the notes. Can it be supposed that, if he had ex- 
pressed or even hinted a desire to grant a mortgage, that experienced 
and able notary would have drawn up such a writing as is here pre- 
sented ? 

From the terms of the writing itself, it is perfectly clear to our 
minds that, from the fact that the note was given for money advanced 
by Aldigé, and actually applied in payment of the price of the prop- 
erty bought by Benjamin, the latter supposed that Aldigé had acquired 
a vendor’s privilege on the property; and his simple object was, by 
the indorsement, to put the evidence of this privilege in proper shape 
to be recorded. 

The whole language indicates this purpose, and is as far as possible 
from indicating an intention then and there to create a new and origi- 
‘nal right. 

Such would be the purpose suggested from the reading of the instru- 
ment. It was the evident interpretation put on it by the Recorder of 
Mortgages himself, who, when he furnished his certificate, reported 
this, not as a mortgage, but as a privilege. 

We have not a shadow of doubt that it was so regarded by the 
notary, by Benjamin, and even by Aldigé, until, under the necessities 
of his case, his learned counsel suggested this far-fetched theory of its 
being a mortgage. Nay, we note that even he, in suing on this note, 
originally brought a simple personal action, and the claim of mortgage 
is only asserted, as an afterthought, in a supplemental petition. 

Mr. Aldigé, though examined as a witness, does not pretend to 
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assert that he accepted this contract as a mortgage, or ever regarded 
it as such. 

To create a conventional mortgage, two things are essential, viz: 
the intention to create it on the part of the parties to the contract; 
and, in order to have effect with regard to third parties, the expression 
of that intention with suflicient clearness to serve as notice to them 
when the instrument js recorded. Both essentials are wanting in this 
case, and we are bound to overrule the conclusion of our learned 
brother of the Jower court. 

It is, therefore, ordered, adjudged and decreed that judgment 
appealed from, dismissing the opposition of Loeb & Schoenfeld, be 
annulled, avoided and reversed; and it is now decreed that their said 
opposition be sustained, and that the account of the administratrix 
be amended by placing the said Loeb & Schoenfeld thereon as judicial 
mortgage creditors for the amount claimed by them, with right to be 
paid out of the proceeds of the immovable property sold, by preference 
over Jules Aldigé and other creditors; costs of said opposition and 
of this appeal to be paid by the succession. 





DISSENTING OPINION. 


BEeRMUDEZ, C. J. The law attaches little or no importance to the 
name by which parties designate the nature of their acts or transac- 
tions. To assist in finding and carrying out the object in view, it 
ascertains primarily the intention of the parties, and next determines 
what rights have been conferred and what obligations are to be 
enforced. 

Among the instances in which courts of justice have applied this 
conservative principle are found numerous cases in which, for instance, 
contracts termed conveyances have been pronounced to be mortgages; 
in which apparent sales have been declared to be donations; in which 
authentic wills have been considered as wills under private signature, ete. 

In the present matter it is glaring that Benjamin intended two 
things: 

Ist, to acknowledge, in a solemn form, his indebtedness to Aldigé, 
giving its origin, or consideration, viz: money lent him for the pur- 
chase of the property in question, and, 

2d, to secure the payment of that debt by encumbering, in favor of 
Aldigé, the very real estate bought with his money. 

It is true that, in the anomalous instrument described, uselessly put 
in the form of an affidavit, he recognizes in favor of Aldigé a privilege 
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and a lien, instead of a mortgage on the property; but this misnomer 
practically amounts to nothing. 

It is very probable that he did not know the difference between a 
privilege and a mortgage, which to many is specious. 

It is not shown that the notary before whom he took the oath, in- 
formed him of the meaning of the words lien aod privilege, or gave 
him any explanation on the subject. ; 

It is not unlikely that he thought that the payment of this debt 


would be better secured by a privilege than by a mortgage. 

There is nothing to show what the notary and the Deputy Recorder 
of Mortgages thought of the nature of the act, and even if there was, 
their views on the subject could not serve to assist the court in deter- 
mining a question affecting the character of the deed, and which it 


alone can solve. 
If those views, however, be entitled to consideration, surely those 


of the district judge, before whom a suit was brought to enforce the 
debt and mortgage and who recognized the mortgage, ought to out- 
weigh those of the notary and deputy recorder. 

Mortgage is defined by law to be a right granted to the creditor over 
the property of the debtor for the security of his debt. R. C. C. 3278. 

In the case of Thibodaux vs. Anderson, 34 Ann. 800, this Court said 
that the word mortgage was not sacramental, but that an instrument 
to constitute a Louisiana mortgage must contain all the essential ele- 
ments. 

In the case of Ells vs. Simms, 2 Ann. 251, germane to the instant one, 
the mortgage resulted from a stipulation on a note that the drawer 
recognized, agreed and consented that the party “ has a privilege and 
mortgage for the securing the payment of said sum of money.” The 
mortgage was recognized. 

The word lien has been used in the sense of mortgage in the follow- 
ing cases, viz: Vincent vs. Merle, 19 Ann. 529; Dupuy vs. Bemiss, 2 
Ann. 513; Leonard vs. Shiff, 37 Ann. 299, 362; Williams vs. Duer, 14 
La, 537; Butt vs. Ellot, 19 Wall. 547. 

This is not a case in which it can be said: Rei ens dat forma. 

It must be noted that in the present case, Benjamin used the word 
lien beside the word privilege. Lien is a generic term which means 
either a privilege or mortgage. Bouvier, L. D. Vo. Lien No. 13. 

Has not Benjamin distinctly stated that he acknowledged the in- 
debtedness and in order to secure its payment recognized a privilege 
and lien on the property ? 
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Was not this a formal recognition of a right in Aldigé over the real 
estate for the security of his debt? 

If it was, is not the name immaterial by which that right was desig- 
nated ? 

Had Benjamin used the word mortgage, could it be claimed that he 
did not intend to hypothecate his property to secure payment of so 
just a debt? 

To say that the debt is not secured by a mortgage, is to hold that 
Benjamin, who intended to do a just act and to encumber his property, 
did not do so and that, where he did two things, (consent and encum- 
ber) he did nothing. 

It is a contemporaneous fact that the instrument was duly and sea- 
sonably recorded in the mortgage office. This was done to put third 
parties on their guard, by notifying them that Benjamin had acknowl- 
edged an indebtedness and, in order to secure its payment, had encum- 
bered the real estate bought with Aldigé’s money. 

There is no doubt that Benjamin could, in this ex parte manner, 
acknowledge the debt and secure it by encumbering his property in 
favor of Aldigé, though the latter was absent and not a party to the 
act. Allain vs. Millaudon, 2 L. 552; Hill vs. Barton, 6 Rob. 150; case 
No. 7398, N. R., Lamkin vs. Maxwell. 

The mortgage claimed should be recognized and enforced. 








No. 9873. 
S. Van RAALTE vs. THE CONGREGATION OF THE MISSION. 


An order of seizure and sale must be supported by authentic evidence exclusively. 
Such an order is improperly granted without authentic evidence of the transfer of notes by 
indorsement. 
In executory proceedings, the judge cannot entertain as evidence matters in pais. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Jonas & Nixon for Plaintiff and Appellee. 
S. L. Gilmore for Defendant and Appellant. 





The opinion of the Court was delivered by 

Watkins, J. This appeal is prosecuted by defendant in executory 
proceedings, and he insists here that the fiat issued without adequate 
authentic evidence, and that the order of seizure and sale should be 
annulled and set aside. 
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In this Court plaintiff and appellee answers the appeal, and avers 
that it is frivolous and was taken for purposes of delay, and he prays 
the affirmance of the judgment appealed from, with ten per cent dam- 
ages. 

The appellant assigns as error apparent upon the face of the record 
that there was no authentic evidence before the lower court, at the time 
it granted the order of seizure and sale, of the indorsements on the note; 
and that the genuineness of same should have been made to appear by 
authentic evidence. 

Plaintiff’s petition shows that he is the bona fide holder for value of 
defendant’s note, and that it is payable to the order of Mrs. Mary D. 
Foster, for $3000 in gold; that said note was indorsed by Mary D. Fos- 
ter to the order of Dr. J. O. Ducker; and by the latter to the order of 
Davis F. Ducker; and by the latter to the order of A. D. Sheldon; and 
by him indorsed in blank; and by Daisy F. Ducker indorsed to the 
petitioner; and that same is annexed to and made a part of petition, 
as well as the act of special mortgage securing its payment, in favor of 
the original payee or any future holder. 

The note evidences the various indorsements enumerated, but it 
bears the impress of but one notarial paraph, and that one is contem- 
poraneous in date with the date of the note and is signed by same 
notary before whom the act was passed. 

The recitals of the act conform with the description of the note and 
its indorsements above recited. 

The record discloses no authentic evidence whatever of the indorse- 
ments through which the plaintiff and appellee necessarily traces his 
title thereto. 

This case is an exact parallel with Miller, Lyon & Co. vs. Coppel & 
Currey, 36 Ann. 264, in which the Court say: * There is authentic evi- 
dence of the execution of the note, and of the mortgage, but none to 
show the transfer of the note and of its accessory, the mortgage. * 
* * To justify the order of seizure and sale every muniment of title 
and every link of evidence must be in the authentic form. In sucha 
proceeding the judge can entertain no matter in pais.” The judgment 
and decree of the court annulled and set aside the order of seizure and 
sale, and dismissed the case of nonsuit. 

It is therefore ordered, adjudged and decreed that the order of seizure 
and sale be annulled and set aside, and that the executory proceedings 
be dismissed as of nonsuit, and that all costs be taxed against plaintiff 


and appellee. 
Judgment reversed. 
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No. 9948. 


THe STATE OF LOUISIANA EX REL. JAMES SWEENEY vs. N. H. 
RiGuTor, JuDGE OF Crvit District CoURT FOR THE PARISH 


OF ORLEANS. 
The Constitution guarantees to every person the right to seek redress through the courts 
for any injury to his person or property, or to enforce any legal demand therein. 
So a court is without power to prevent, by an injunction, a person from bringing a suit 
before another court of competent jurisdiction, to enforce a right claimed or redress a 
grievance. 


cin for Certiorari and Prohibition. 
4. 


T. M. Gill, for the Relator. 
Farrar & Kruttschnitt, for the Respondent. 


The opinion of the Court was delivered by 

Bermupez, C. J. This is an application for a certiorari and prohi- 
bition. 

The relator complains that the district judge has issued against him, 
at the instance of certain parties, an injunction preventing him from 
collecting judicially certain wharfage dues from said parties; that he 
has moved for the dissolution of said injunction, for reasons assigned, 
and next on furnishing bond; but that these motions were denied. 

He further complains that he subsequently pleaded to the jurisdic- 
tion of the Court, but that his exception was overruled. 

He charges, therefore, that the injunction was improperly allowed, 
and that the court has exceeded the bounds of its jurisdiction. 

In his application before this Court, he prays for a certiorari that the 
validity of the proceedings may be ascertained ; that the injunction be 
annulled and set aside, and that said judge and the parties who ob- 
tained the injunction be prohibited trom proceeding further with the 
case. 

Under the proceeding in this Court, which we take to be mainly, for 
a certiorari, and, subsidiarily, for a provisional, and eventually, fora 
perpetual prohibition—the only questions which can be raised, must 
involve, either the jurisdiction of the court or the regularity, in point 
of form, of the proceedings before it. 


I. 


The grounds upon which the relator apparently rests his plea to the 
jurisdiction, seem to be: 
‘1st. That the plaintiffs who sought the injunction and obtained it, 
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have prayed for no money judgment, but have merely asked that the 
injunction be perpetuated ; and 

2d. That the Court has only an appellate jurisdiction in certain 
causes, and no supervisory jurisdiction over inferior courts. 

(a) It is true that the plaintiffs have not prayed for a money judg- 
ment, but the petition which is verified by oath, avers distinctly that, 
unless the injunction issue, they will sustain injury exceeding $1000. 

This allegation was sufficient to vest jurisdiction. 

(b) Holding, as we do, that the district court could, under the aver- 
ment of apprehended injury, entertain original jurisdiction, we are at 
a loss to perceive any force in the second ground alleged. 


II. 

The relator has assigned numerous reasons for which he claims the 
injunction ought to be dissolved; but he has made no attack on the 
regularity of the proceedings. Judging from the extracts annexed to 
the petition, these appear, on the contrary, to have been, in point of 
form, properly conducted. 

It may be that the judge ought not to have issued the injunction, 
and having done so, that he ought to have dissolved it: but he was 
vested with a legal discretion in the matter, the proper exercise of which 
cannot be drawn in question in a proceeding like the present one. 

The relator is not left without adequate remedy. If he be right, he 
may still convince the judge who, before passing on the merits, may 
reconsider and recall his previous rulings, if he think proper. 

We have no authority to decide that the injunction was wrongfully 
issued and ought to have been dissolved. 

It is, therefore, ordered and decreed that the application for a certio- 
rari and prohibition herein be dismissed at relator’s costs. 





On REHEARING. 

Topp, J. The rehearing was granted in this case for the purpose of 
determining a question which was not considered in our former opin- 
ion. Itis this: Does a district court possess the power to prevent, by 
an injunction, a litigant from bringing a suit, or filing a complaint be- 
fore another court of competent jurisdiction ? 

The relator opposes the assertion or exercise of such power on the 
authority of Art. 11 of the State Constitution, which reads: 

All courts shall be open and every person for injury dove him in his 
rights, lands, goods, person or reputation shall have adequate remedy 

‘by due process of law, and justice administered without denial or rea- 
sonable delay.” 











—_ —__ a 


—a as oo 

















NEW ORLEANS, MAY, 1887. 


State ex rel. Sweeney vs, Judge. 


This article is the same as Art. 10 of the Constitution of 1868. In 
the case of Bratt vs. Eager, Ellerman & Co., 28 Ann. 262, that article 
was appealed to against a similar exercise of power by a district court, 
as presented in the instant case. There, an injunction had been granted 
to prevent the lessees of the city wharves from suing to recover, in a 
justice court, the wharf fees or charges against the owner and master 
of a steamboat. The injunction was dissolved. Wyly, J., the organ 
of the court, in his opinion uses the following language : 

‘The right to claim judicially what one believes he is entitled to, 
and the right to prosecute a suit in court, are rights which can be 
denied to no one. They are protected by Art. 10 of the Constitution.” 

And in a previous case, Butchers’ Association vs. Cutler, 26 Ann. 500, 
where an injunction had issued to prevent a party from prosecuting 
twelve suits before a justice court, the injunction was dissolved, the 
court stating: ‘‘A party cannot be enjoined from prosecuting suits for 
claims whether well founded or not. On the defense the parties can be 
heard and their rights adjusted. The intimation that a party fears 
that he may not obtain justice before the particular judicial ofticer, or 
that he should be sued in a court of higher jurisdiction, is no ground 
for an injunction.” 

And in the recent case of State ex rel. Hirsch vs. Judge, not yet re- 
ported, the present Court held that a district court was powerless to 
grant a writ of prohibition to stop the proceedings in a suit pending in 
another court. 

Apart from the constitutional question, the manifest reasons for 
these rulings is in that case the court has jurisdiction of the subject 
matter of litigation pending before it, or threatened, it is to be pre- 
sumed that such court will determine the suit as justly and as intelli- 
gently as the court that is appealed to judge the matter in advance, 
and prevent the other court to which the controversy is submitted from 
trying it atall. And, though complaint should be made that the judge 
of the inferior court would fail to do justice through some improper or 
corrupt motive, yet as he is the judge de facto and de jure, in the full 
exercise of his judicial functions, his condemnation in this collateral 
manner, and in a proceeding of this character and to which he is no 
party, would be wholly without warrant of law. Within the sphere of 
his jurisdiction the judge of the inferior court complained of is the peer 
of the judge asked to exert authority over him. If the charge made 
against the judge, of incompetency, partiality or corruption, is well- 
founded, the Constitution and laws afford to all litigants aggrieved a 


convenient remedy, which we need not point out. But, as long as he 
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remains in office and presides in his court, a litigant has the right to 
take his case before him, whether just or unjust, if the demand belong 
to his jurisdiction ; and resort can only be had to the prescribed 
modes of relief from the judge’s errots or malfeasance. It is true 
that authority may be found to support the proposition that a court of 
equity may in some instances enjoin a party from resorting to a court 
of law to prosecute his demand; but, upon examination, it will be 
seen that such an exceptional proceeding is based on the reason that 
a court of common law cannot, under its restricted or prescribed pow- 
ers, afford the relief that the party complaining may be entitled to. 
Under our system such a reason cannot exist. since a!l our courts pos- 
sess equally law and equity powers. And, in this instance, the city 
court from which.the relator is sought to be debarred from bringing 
his suits, within the bounds of its jurisdiction, possesses those joint 
powers as amply as the district court whose aid and authority is in- 
voked for the purpose stated. 

We are satisfied that no authority or precedent can be found war- 
ranting one court of equity to enjoin the proceedings in another court 
of equity, or to restrain a party or suitor from filing his complaint 
therein. 

It is, therefore, ordered, adjudged and decreed that the previous de- 
cree of this court in this case be annulled and set aside; and it is now 
ordered and decreed that the writ of prohibition be and the same is 
made absolute, and the respondent judge prohibited from proceeding 
further with the injunction suit referred to, and further, that the pro- 
ceedings in said suit be and the same are hereby quashed and an- 
nulled. 


Mr. Justice Poché, being absent when this case was argued on re- 
hearing, takes no part in this decree. 





No. 9973. 
THE STaTE OF LOUISIANA EX REL. WILLIAM MADISON vs. E. J. BER- 
MUDEZ, JUDGE OF THE TutRD City Court oF NEw ORLEANS. 


A.ticle 246 C. P. is applicable to the City Courts of New Orleans, and when the garnishee 
under fi. fa. has confessed that he is indebted to the judgmeut-debtor in a sum of money, 
the judge is authorized to order him forthwith to pay such amount into the hands of the 
constable. 

Where such order is made after three days from service of notice of the seizure on the judg- 
ment-debtor, who has made no opposition thereto, he cannot, under certiorari in this 
Court, have such orders annulled on the ground that the money seized was due for 
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wages and, therefore, exempt. He had the opportunity to raise this issue in the lower 
court, and, having failed to do so, the judge was not bound to raise it for him. The 
order was regular and authorized by the law. 


A PPLICATION for Certiorari. 


Wm. LL. Thompson tor the Relator. 

T. F. Maher and L. F. Bouchereau for the Respondent. 

The opinion of the Court was delivered by 

FENNER, J. The record shows that Catherine McGivney, having a 
judgment against relator, Wm. Madison, issued a fi. fa., under which, 
on March 25, 1887, it seized the rights, credits, etc., of the judgment- 
debtor in the hands of the Southern Pacific Railroad Company. The 
notice of seizure and interrogatories in garnishment were served on 
the company on March 25th, and on the same day Madison was per- 
sonally served with notice of the seizure. 





On March 28th, the garnishee filed its answers confessing an indebt- 
edness to Madison in the sum of $21.35. On March 30th, the plaintiff 
made a motion for an order of the court directing the garnishee to pay 
the amount confessed to be due to the constable of the court forthwith, 
which order was made. On the same day the money was paid to the 
constable, who paid it over to the attorney of plaintiff. 

Relator, thereafter, on March 31st, appeared and filed what he calls 
an answer to the notice of seizure served on him, setting up that the 
amount seized in the hands of the garnishee was wages due him as a 
laborer, and exempt from seizure. Upon the issue raised by this answer 
no further proceedings have been taken. 

Relator now applies to this Court for a writ of certiorari and for a 
decree thereon annulling the order made by the respondent judge, 
directing the garnishee to pay over to the constable the debt confessed 
to be due. 

The judge only complied with the express mandate of the law under 
Art. 246 C. P., which provides, with reference to garnishments under 
fieri facias: *‘In case such third person shall confess in his answers 
that he has property or effects in his possession belonging to defendant, 
or is indebted to him in any sum of money, the court shall order him 
forthwith to deliver up said property or to pay such sum to the sheriff,” 
ete. 

Relator had had due notice and ample time to assert his right of 
exemption, and it is his own fault if he has failed to do so until after 
the delay allowed by law has expired. C. P. 655,657. The judge was 
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not bound to raise this issue for him. His proceeding was regular, and 
in accordance with law. 

We have no case before us in which a judge has decided that a labor- 
er’s wages are subject to seizure, because no such issue has been pre- 
sented except under the untimely answer of relator, on which no ruling 
has been made. 

It is, therefore, ordered that the demand of relator be rejected, at his 
gost. 

Bermudez, C. J., takes no part. 








No. 9912. 
Tuomas Mix vs. His CREpDITORs. 
The plea of lis pendens is a declinatory exception, and cannot be permitted. in an answer to 


the merits; and if incorporated in an answer, it is thereby waived and loses its efficacy 
as an exception. 

An exception to the jurisdiction of the court ratione persone is likewise a declinatory 
exception, and must be pleaded in limine litis and before answering the merits. 

The terms and stipulations contained in act of mortgage consented, as a collateral security 
for an anticipated indebtedness for advances to be made in aid of the cultivation of the 
crop of cotton, must control the destination of the proceeds thereof; and same cannot be 
otherwise imputed or applied without the consent of the debtor and mortgagor. 


PPEAL from the Fifteenth District Court, Parish of Pointe 
Coupée. Yoist, J. 


Olivier O. Prevosty for Plaintiff and Appellee. 


James Vignes, Jr. and Martin Voorhies contra. 


The opinion cf the Court was delivered by 

Watkins, J. Thomas Mix made a cessio bonorum in March, 1885, 
and obtained the usual order staying all proceedings against his 
person and property. 

He filed schedules of his property and lists of creditors, privileged 
and ordinary. At the meeting of his creditors he was chosen his own 
syndic. He was duly qualified, and on the 10th of October, 1885, 
obtained an order for the sale of the immovables, and the property 
was advertised to be sold on the 7th of January, 1886. An order was 
subsequently obtained by ordinary creditors, postponing the sale, and 
thereafter the present rule was taken by the plaintiffs, who are ordinary 
creditors of Mix, the insolvent, figuring on his schedule, against P. G. 
Gibert, the syndic, and recorder of mortgages of the parish of Pointe 
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Coupée, for the erasure and cancellation of his (Gibert’s) special mort- 
gage inscribed against the immovable property surrendered by the 
insolvent and advertised for sale, as above related. 

The defendant, Gibert, is a recognized creditor of Mix, and appears 
on the schedule as acreditor with mortgage on the property referred to. 

The ground on which the plaintiffs in rule demand the cancellation 
and erasure of Gibert’s mortgage is that it has been paid: that the 
property surrendered is not sufticient to pay fifty cents on the dollar 
of the insolvent’s debts that are due them, and that they are inter- 
ested in the property, thus apparently encumbered, selling for the best 
attainable price. 

They further represent that unless this mortgage inscription be 
erased, it will prejadicially affect its sale value to their prejudice and 
by diminishing the assets of the insolvent’s estate applicable to 
ordinary debts. 

The amount of Gibert’s mortgage debt is $5000, while the estimated 
value of the property is only $3000. 

1. 

To this proceeding defendant filed an appearance, which he consid- 
ered an exception, but which plaintiffs ask the court to treat as an 
answer. 

It is of the following purport, viz: That in the rule to show cause, 
Gibert appears, stating: ‘‘ Now comes P. G. Gibert, one of the 
defendants in the rule taken by E, Marqueze & Co., ordering him to 
show cause, on the first Monday in April, 1886, why the inscription of 
his mortgage against Thomas Mix, insolvent, should not be erased and 
the same declared extinguished, and who, for answer thereto, excepts 
on the following grounds, namely : 

“Ist. The respondent is a citizen of the Republic of France, and 
has brought suit in the United States Circuit Court, entitled, P. G. 
Gibert vs. Thomas Mix, syndic, to establish the validity of his debt 
and mortgage, and which is still pending in said court. 

“2d. That said mortgage is good and valid, as it was given to 
secure payment of two promissory notes and advances made to said 
Thomas Mix in 1884, which are still due and unpaid. 

“3d. That proceedings to annul and erase mortgages bearing on 
an insolvent estate cannot be brought by the ordinary creditors by rule, 
on motion, as in this instance; but must be by direct action, especially 
when they have other remedies. 

“4th. That respondent can only be cited at his place of domicile, 
and can only be compelled to answer when properly cited.” 

40 
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The sheriff’s return shows that the defendant was personally served 
on the IJth of February, 18x6. 

The evidence was taken on the exceptions and rule to show cause at 
one and the same time. 

Testimony was offered for the purpose of showing the pendency of 
the suit in the United States Cireuit Court when the rule was filed, to 
which objection was urged by plaintiff, to the effect that by pleading 
to the suits defendant waived his dilatory pleas. 

This objection was overruled by the court, and the plaintiff reserved 
a bill of exceptions. . 

In treating of declinatory exceptions, the Code of Practice says: 

** There are two kinds of declinatory exceptions— 

**Ist. When the exception is taken to the competency of the judge, 
pursuant to the rules above prescribed. 

“2d. When it arises from the fact of another suit being pending be- 
tween the same parties, for the same object, and growing out of the 
sume cause of action, before another court of competent jurisdiction.” 
C. P. 335. 

The declinatory 1s a species of dilatory exception. C. P. 331. 

On the subject of litis pendens the Fedeial jurispradence harmonizes 
with our own. 93 U.S. 554, Staunton vs. Embry; 99 U.S. 169, Gordon 
vs. Gilford. 

Since the opinion of this Court was announced in Chaffe vs. Ludeling, 
34 Ann. 966, no dilatory exception has been permitted in an answer, 
“‘ unless, at least, the exception was pleaded prior to any plea to the 
merits.” That decision quotes from Act 53 of 1839, whereby the con- 
flicting provisions of C. P. 333 and 336 are reconciled. 35 Ann. 28], 
Boone vs. Carroll. 

The defendant’s second exception is an answer to the merits. It 
avers that the mortgage and debt are good and valid, and the debt is 
still due and unpaid. 

Under the authorities quoted, the dilatory exception was thereby 
waived, and plaintiff’s objection should have been sustained. 

The same is perfectly true, in respect to plaintiffs’ right to proceed 
by rule, as they did. It was competent for the defendant to waive 
any valid objection there may have been, to such proceeding, other 
than the want of jurisdiction of the court ratione materia, which is not 


claimed. 
While treating of the effect of defendant’s exceptions, we may just 
as well dispose of the want of jurisdiction of the lower court, ratione 


persone, that is urged. 
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It is a general rule that one must be sued before his own judge, that 
is to say, before the judge having jurisdiction over the place where 
the defendant has '.is domicile or residence. C. P. 162. 

Bat, if he be sued beforea judge whose jurisdiction does not extend 
to the place of his domicile, and he plead to the merits, the judgment 
rendered will be valid. C. P. 93. 

This is not an open question. 31 Ann. 90, Phipps vs. Snodgrass ; 
C. P. 93; 333; 334; 335 and 336; 31 Ann. 582, Goodrich vs. Hunter; 
29 Ann, 194, Marqueze & Co. vs. LeBlanc; 33 Ann. 655, Stevenson vs. 
Whitney. 

In the instant case the defendant excepted and answered at one and 
the same time. He could not possibly plead to the jurisdiction of the 
Court ratione persona, and at the same time tender an issue for it to 

try. C. P. 333. 

The case is thus left standing on the answer. 

Il. 


* 
The material facts to be considered are the following: 
On February 20, 1884, Gibert rendered Mix an account current of 

transactions of 1283, showing a debit balance of $7529 20. 

Mix executed two promissory notes —one for $3000 and the other for 
$5421 64—payable to the order of Gibert, on the Ist and 15th of No- 
vember, 1884; and, therefore, Gibert gave him a_ receipt ** in full set- 
tlement of account rendered this day, showing balance due of $7539 20.” 

There was added into these notes the sum of $882 44, what, doubt- 
less, represented the discount. 

A new account was opened, and the debit balance against Mix on 
Mareh 25 was $1189 10; on June 30, 1884, $879 12; on August 23, 
1884, $3281 73; on November 22, 1884, $8108 12; on February 7, 
1S85, $5066 80. 

With this last balance the account is closed. 

On the Ist of May, 1884, Mix executed a mortgage in favor of 
Gibert, on his plantation and improvements situated on False river, 
in the parish of Pointe Coupée, to secure the payment of two other 
promissory notes, of even date therewith, one for 2500, due and paya- 
ble on the Ist of February, 1885; and the other for $3000, due and 
payable on the Ist of March, 1885. Said notes were delivered to 

Gibert, who is designated in the act as payee and mortgagee. 

The consideration ot those notes is set out fully in the act, to be to 
enable Mix, the mortgagor, to cultivate and gather his crop of cotton 
of that year, and to carry on his mercantile business, for which pur- 
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pose he would require advances of supplies and ready money to the 
extent of $5000, which Gibert, the mortgagee, undertook to furnish. 

The act recites: ‘‘ Now, therefore, in liquidation of said advances to 
be made by the said P. G. Gibert to the said Thomas Mix, to the extent 
of the aforesaid amount of $5000, in such sums as he, the said Mix, 
shall deem proper; and in order to facilitate to said P. G. Gibert the 
negotiation and collection thereof, the said Mix has presented his two. 
promissory notes dated this day,” ete. 

‘As a farther security for their payment, Mix obligated himself to 
ship to Gibert the entire crop of cotton to be raised on said plantation, 
and such other cotton as he should control in his business during the 





then current year. 

The act contains the further clause, viz: “It is further stipulated 
and covenanted that if any advances be made beyond those herein 
stipulated, they are to be paid out of the first proceeds coming to hand, 
and that imputation-of payment shall be first made to all open accounts 
that may be existing between the contracting parties, leaving the liabilities 
herein represented by the promissory notes to be paid out of subsequent 
proceeds.” 

Recurring to the various accounts that Gibert rendered to Mix, at 
different dates, it appears that there was at no time a debit balance 
against Mix until the 22d of November, 1884, when it was $8103 12. 

An examination of that account shows that on November 4, 1884— 
the date when Mix’s $3000 notes went to maturity—the amount of it, 
with interest, was debited to Mix; and on the 18th of the same month, 
when the note for $5431 64 became due, the amount of it, with inter- 
est, was debited to him also. 

These amounts and interests aggregate $8450 42. 

Deducting the balance of debit against Mix, on account of date 
November 22, 1784, and there would be a credit balance of $347 30; 
or, in other words, there was not only nothing due by Mix, at that 
date, on his 1884 account---represented by the two notes and mortgage 
of May 1, 1884—but there should be, and really was, a balance to his 
credit of $347 30. 

An examination of Gibert’s subsequent account, rendered February 
7, 1885—and which shows a debit balance against Mix of $5066 80—and 
there appears the debit balance from last account brought forward 
$8103 12, and he is also charged, on February 7, with his note of $2500 


and interest. ; 
It is perfectly manifest that both of these debits are erroneous, The 
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former has been explained, and the latter was only held as a collateral 
security for whatever balance Mix might owe on account. 

These two items aggregate $10,605 34. Deducting the balance of 
debit against Mix, on account of date February 7, 1885, and there 
would be a credit balance in his favor of $5538 50. 

To this should be added the credit balance ascertained to be due 
Mix on November 22, 1884, of $347 30, which would make the credit 
balance due Mix on the 7th of February, 1885, of 25885 80. 

According to this calculation, Mix has not only satistied his account 
for 1884, to secure which the notes and mortgage of May 1. 1884, were 
given; but he has a balance to his credit on that account of $5885 80. 

It is obvious that the notes and mortgage held as collateral security 
therefor, on the theory presented, possess no value whatever, and the 
inscription should be canceled and erased. 

III. 

It became necessary, to a proper elucidation of the question argued 
in reference to the imputation of payments, to franspose, and first 
present the status of Gibert’s account against Mix. 

There is nothing in the act of mortgage authorizing Gibert to enter 
in Mix’s 1884 account the amount of his two notes, he had given ‘in 
full settlement” of his 1883 account, in the manner he did. The clause 
we quoted above is to the effect that if Gibert made any advances 
“beyond” those stipulated therein, they were to be first paid; and 
that the proceeds of crops should be imputed to the open account, in 
excess of that specitied therein, in preference to that specifically secured 
thereby. Inasmuch as there was no open account in excess of that 
secured, the clause in reference to the imputation of payment is with- 
out signifiance. 

Mix, as a witness, says: ‘1 never authorized Gibert, or consented 
in any way to his imputing the proceeds of cotton, etc., shipped to 
him to the payment of the debt on the notes.” 

In the absence of any consent on the part of Mix to thus apply the 
proceeds of cotton shipped to Gibert, the other provisions of the act 
should be euforced. They are a law between the parties. The act 
recites: ‘‘ For the same purpose, and for the entire amount, the crops 
made and grown on said plantation, this current year, is hereby 
pledged and pawned.” The crops became thereby consecrated to the 
payment of the 1884 account, by contract as well as by law, and their 
proceeds could not take any other destination without Mix’s consent. 
The terms of the written act must control the inference to be drawn 
from the implied ‘‘ admission by account rendered.” . 


” 
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In our opinion the mortgage indebtedness, or that the mortgage was 
intended to secure, has been fully paid, and Mix has a balance to his. 
credit of the notes he executed in settlement of his 1883 account. 

The judgment appealed from should be reversed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided, annulled and reversed ; and proceeding to 
render such judgment as should have been rendered in the court 
below : 

It is ordered, adjudged and decreed that the mortgage in favor of: 
P. G. Gibert, of date May 1, 1884, be cancelled and erased, and the 
notes and accounts intended to be secured thereby are satisfied and 
fully paid. 

Judgment reversed. 


ON APPLICATION FOR REHEARING. 


Counsel for Gibert insist that our decree is ultra petitionem. 

He says: “‘ The demand relates to extinguishment of the mortgage 
by a process of imputation of payments different from that made by 
Gibert, leaving him, as a consequence, an ordinary creditor for the fall 
amount claimed by him, and for which he is placed by Mix himself on 
his schedule as a mortgage creditor.” 

The language of the petition is *‘ that said mortgage, if it ever 
existed, has been extinguished by payment before the institution of these 
proceedings in insolvency.” 

We simply decided that the inscription of Gibert’s mortgage must 
be canceled and erased, because the debt it secured had been paid, 
The opinion did not treat or dispose of any other debt. They remain 
open to future controversy. 

Rehearing refused. 


No. 9843. 
Mrs. F. K. Puities anp Husspanp vs. A. LEHMAN & CoO. ET ALS. 


Creditors who, pending a proceeding in insolvency, elect a syndic who sells under judicia, 
sanction the property mentioned in the bilan, cannot be held in damages, though the 
proceeding be subsequently annulled and dismissed, when the petition is barren of the 
charge of malice and want of probable cause. 

Forced into court by the debtor, they had a right to protect themselves. If any injury has 
been sustained in consequence by such debtor, it is damnum absque injuria. for which 


no recovery can be had. 











NEW ORLEANS, MAY, 1887. 631 


- Philips vs. Lehman & Co. et als. 





A PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Gus A. Breaur for Plaintiff and Appellant: 


Where a claim for damages for tort, done by legal proceedings, is based on such unlawful 
proceedings, prescription of the action commences to run only from the final termina- 
tion of the suit. Rogas vs. Juillard, 25 Ann. 347; Harvey vs. Pflug, 37 Ann. 906; 
Wentz vs. Bernhardt, 32 Ann. 637. 

The doctrine of damnum absque injuria does not apply where the tortious acts are shown to 
have been done in proceedings decreed absolutely null and void, and as ‘‘ having never 
had any existence.” 

All proceedings in Phillips vs. Her Creditors, for a cession, declared null, void and of no 
effect. Phillips vs. Her Creditors, 36 Ann. 904; 37 Ann. 701. 

The litigation between plaintiff and defendant as to the validity of the forced cession 
finally determined July, 1885. 37 Ann. 701. 

Sait brought December, 1885. 

(a) The court will notice its own decrees in the case. Minor vs. Stone. 1 Ann. 283. 


Braughn, Buck, Dinkelspiel & Hart, W. S. Benedict, F. D. Chrétien 
and Chas. Louque for Defendants and Appellees. 


The opinion of the Court was delivered by 

Bermupez, C. J. This is an action sounding in damages. It is 
brought to recover: Ist, the value of property which the defendants, 
it is charged, have taken and converted to their own use, without any 
justification; 2d, for injury done to reputation and business. 

On the exceptions filed, the Court ordered the plaintiff to amend, se 
as to state more specifically the nature of her claim for the value of 
the property, and dismissed the suit for damages alleged to have been 
done her credit. 

The plaintiff appealed from the entire jadgment; but dere states 
that she merely complains of the dismissal of her suit, so that we are 
not called upon to pass upon tue appealability of the case on the first 
branch, and have only to determine whether the suit, on the second 
branch, was or not properly dismissed. 

The exceptions set up urged no cause of action and prescription. 

It appears that the plaintiff, in the beginning, applied for a respite, 
which was refused by her creditors. The proceeding was then 
converted into a cessio bonorum, A suspensive appeal by plaintiff from 
the decree of the court putting her in insolvency, having been 
dismissed by this Court, she afterwards applied for a devolutive 
appeal. She subsequently, also, appealed from a judgment homolo- 
gating a tableau of distribution, proposed by the syndic. Considering 
that the proceeding for a cession was a nullity, and that all subsequent 
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proceedings, based thereon, had to share the same fate, this Court 
dismissed the application for a respite and afterwards reversed the 
judgment of homologation. 37 Ann. 701; see, also, 36 Ann. 904. 

In the meantime, the syndic elected by the creditors had procured 
an order of sale, under which the stock of plaintiff, mentioned in her 
bilan, was sold. 

The defendants were creditors of plaintiff. Forced into court by 
her, they had a right to protect their interest. The cession having 
been decreed, they could elect a syndic to liquidate her affairs under 
judicial authority. 

Surely, as the proceedings were annulled and the distribution of the 
funds by a tableau presented and offered, was denied, the plaintiff has 
a standing to demand, the value of the stock taken possession of and 
sold; but she certainly cannot claim damages for whatever injury she 
may have sustained in consequence of such acts. 

She makes no charge on the defendants to draw in question their 
good faith and honest intentions. This was essential. To hold them 
responsible, averment and truth of the charges are indispensable. No 
improper motive is alleged against the defendants, who appear to 
have acted for their own protection only. 

If the plaintiff has thereby sustained any injury, the damage is 
damnum absque injuria, Louque vs. Drez, 37 Ann. 84. 

This view of the case renders unnecessary a consideration of the 
plea of prescription, which was not, however, passed upon below. 

Judgment affirmed. 


No. 9814. 
STAUFFER, MACREADY & Co. vs. Henry R. MorGan. 


The presumption of law is that property purchased during the marriage, whether in the 
name of both or either spouse, is community property. 

When, however, the property is bought in the name of the wife, she has the faculty of 
rebutting this presumption by showing that she purchased the property by the invest- 
ment of her paraphernal funds, which were administered by her separately and apart 
from her husband. 

She carries the burden of proof of three crucial facts: (1) Paraphernality of the funds ; 
(2) administration thereof separately and apart from her husband; (3) investment 
by her. 

Where a man, on the eve of marriage, gives to his intended spouse a check for $20,000 on a 
banking firm, the donation may be incomplete and revocable at any time before actual 
collection of the check by the donee; but when she has presented the check and the 
drawees have honored the same by placing the amount to her individual credit, under 
her instructions, the donation is complete, and the funds are her paraphernal property. 

The case is not affected by the fact that the husband was a member of the banking firm. 
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The tirm is a legal entity, separate and distinct from its members, and the possession, 
custody and obligation resulting from such deposit were those of the firm. and, not of 
the husband, as a member. ’ 

When the account thus opened with the wife is kept in her name and subject to her 
exclusive order and control, without interference by her husband, this constitutes a 
separate administration by her. 

The property here in controversy, having been bought in the name of the wife, by her 
consent and direction, and having been paid for by her check against her account with 
the bankers, and having always been regarded and treated as her separate property, it 
cannot be subjected to the debts of the husband or of the community. 

The purchase price of property acquired by an agent in the name of a married woman, 
with her husband's authority, is considered as paid out of her funds, although the agent 
drew on the husband for the same, when the evidence shows that the check was endorsed 
bv the husband to be paid out of his wife's money. and she herself directed her bankers 
to do so, and that it was thus done. 


PPEAL from the Civil District Court for the Parish of Orleans. 
l \ Houston, J. 


Farrar & Kruttschnitt for Plaintiffs and Appellants : 


a. 

Property purchased in the name of either spouse during marriage becomes an asset of the 
community (C. C. 2402); and the fact that a title is taken in the name of the wife does 
not makeeven a beginning of proof that the property is paraphernal. 

IT. 

In order that property acquired during the community in the name of the wife be consid- 
ered paraphernal, it is absolutely essential that three crucial facts should concur, viz: 

(a) Paraphernality of funds. 

(b) Separate administration by wife. 

(c) Investment by her. Bachino vs. Coste, 35 Ann, 570; Santmanat vs. Soule, 33 3 nn. 612; 
Shaw vs. Hill, 20 Ann. 531; Gonor vs. Hasband. t1 Rob. 596; ‘Terrell vs. Cutrer, 1 


Rob, 367. 
LIL. ° 


A mere promise to give cannot be enforced under any system of jurisprudence. Delivery 
and acceptance are the essence of a donation. Sauce. of Depouilly. 22 Ann. 97; Burke 
vs. Bishop. 27 Ann. 466; Byles on Bills, p. 198, § 123; Waite on Actions and Defences, 
vol. 3, p. 489. 

iv. 

While the law is undisputed that the husband may be the agent of the wife for the admin- 
istration of her parapheraal funds, the iaw is equally well settted that the agency in 
such a case must be express, public and clearly proved, The husband mast act 
unequivocally jure mandati and not jvre mariti. Miller vs. Handy, 33 Ann. 164; 
Trezevant vs. Sheriff. 38 Ann. 146. 


Nicholls & Carroll for Mrs. P. O. Morgan, Intervenor and Appellee: 


When a husband, having large meaus and being entirely solvent, makes a conation of 
money to his wife, which she reduces to possession, and when years afterwards a part- 
nership to which he belongs becomes insolvent, a creditor of that partnership, holding 
a claim which arose long after the donation, has no interest in and cannot attack or ques- 
tion the precise form or manner in which the donation was made or the money paid. 5 N. 
S$. 196; 11 Ann. 401; 12 Ann. 733; 10 Ann, 540; 13 Ann, 377; 21 Ann, 343; 10 Ann. 575; 21 
Ann. 118; 24 Ann. 597, 

Whete a husband. prior to his marriage, gives to his intended wife a check on a banking 
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firm of which he is a partner, and where this check is honored by said firm and the 
ampunt thereof is placed to the individual credit of the wife, who draws on it at will on 
her own signature, solely, such action on the part of the husbaad constitutes a full and 
complete donation, and the action of the firm operates a complete payment of the check. 
and the amount represented by the check becomes the paraphernal property of the wife. 
26 Ann. 189; 32 Ann. 1252; 6 Ann. 547. 

And where, under these circumstances, property is purchased in the name of the wife with 
funds standing in her name on the books of the partnership, such property becomes her 
paraphernal property, and creditors of the partnership on a claim arising subsequent to 
such purchase—creditors who make no pretense of fraud, simulation or injury of any 
kind—have no right to question or attack the wife's title. 6 Ann. 547: 17 Ann, 27; 19 
Ann. 516; 21 Ann. 5; 33 Ann. 894; 5 N.S. 196; 11 Ann. 401; 12 Ann. 735; 32 Ann. 1252; 
26 Ann, 189. 

A donation need not necessarily be by notarial act. 2 L. 21,41; 14 Ann. 96; 17 Ann. 231; 
33 Ann. 163 

An act, thongh void as a sale, because without a price, may, when there is ne just cause for 
its annulment, be valid im another form, as an exchange, donation or pledge. Nor can 
it be questioned by third persons, unless, bot only simulated or fraudulent, it also prej- 
udice. Henn. p. 1326, No. 12; Wolf vs. Wolf, 12 Ann. 429. 

Where a partnership to which a husband belongs honors a draft drawn by him and opens an 
account with the payee, who draws against the same at will and has absolute control 
over it, and where there is no charge of fraud, simulation or injury, the partnership and 
its individual members (and their creditors) are estopped from contesting the title of the 
payee to the funds, particularly on a question of form. 

Where a party undertakes to act for another and takes title to property in the name of such 
person, aud where such action is approved and ratified, neither the party acting nor 
any third party (not charging fraud, simulation or injury) can question the authority of 
the party acting or the evidence upon which he acted. 4 M. 447; 6 N.S. 511; 13 Ann. 18. 

Where a person creates an interest on behalf of another, he cannot destroy that interest with- 
out giving the other party au opportunity to accept or reject it; and when it has been 
accepted, no third person (not charging fraud, simulation or injury) can contest such 
interest. 14 Ans. 632; 4 M. 409; 33 Ann. 324. 

The question of the administration of the paraphernal property of the wife is totally irrele- 
vant, except where that question affects the ownership of the funds invested by the wife 
in her name. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiffs, creditors of the insolvent banking firm of M. 
Morgan’s Sous, of New York, whereof defendant was a member, sued 
the latter by attachmect, under which two pieces of real estate stand- 
ing in the name of Mrs. Penelope 0. Morgan, wife of defendant, were 
seized. 

Mrs. P. O. Morgan intervened in the suit, claiming the property un- 
der seizure as her paraphernal property. 

Plaintiffs answered her intervention, averring that the property had 
been acquired during marriage under the regime of the community of 
acquests and gains, and formed part of the community and was liable 
for iis debts. 

From a judgment in favor of the intervenor maintaining her separate 
ownership of the property attached, this appeal is taken. 
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The plaintiffs’ case presents no feature of the revocatory action or 
the action en déclaration de simulation. It rests simply on the proposi- 
tion that the property belongs to the community and is liable for its 
debts, because purchased during the marriage. Such is undoubtedly 
the presumption of the law, whether the purchase was made in the 
name of both or either of the spouses. 

But when, as in the instant case, tle purchase is made in the name 
of the wife, she has the faculty of rebutting this presumption by proof 
that she purchased the property, as her separate property, by the 
investment of her paraphernal funds, which were administered by her- 
separately and apart from her husband. 

As tersely stated by plaintiffs’ counsel, the crucial facts are: (1) par- 
aphernality of the funds; (2) administration thereof by her separately 
and apart from the husband; (3) investment by her. Of these facts 
she carries the burden of proof. 

So far as one of the properties, known as the coal yard, is concerned, 
her proof is so conclusive that plaintiffs abandon the contest as to it. 

The other, designated as the Ocean Saw-mill property, is alone left 
in dispute. 

The evidence shows that on December 29, 1880, Henry R. Morgan, 
at that time a millionaire, being about to leave New York for New Or- 
leans to marry the intervenor, drew a check on his firm of M. Morgan’s 
Sons, of which he gave notice to the firm, stating that it was intended 
as a present to the lady whom he was about to marry. 

On January 15, 1881, the day of the wedding and before the cere- 
mony, he presented and delivered this check to her. 

She endorsed the check and forwarded it by mail to the firm of Mor- 
gan’s Sons, with request to honor the same and place the amount at 
her individual credit. 

The firm took up the check, opened an account on their books in the 
name of Mrs. Morgan and passed the amount to her credit. 

On the 25th of April, 1881, defendant made another present to his 
wife of $15,000, which was placed by the firm, under his orders, to the 
same account. 

The evidence is positive and undisputed that in the conduct of this 
account the firm dealt with Mrs. Morgan precisely as with any other 
depositor, allowed her interest on her balances, and honored her checks, 
which she drew at will in her own name without any authorization of 
her husband, and that he never, in any manner, controlled or inter- 
fered with it. 

In June, 1881, defendant, being in New Orleans, was informed of an. 
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opening for an investment in this Ocean Saw-mill property, and con- 
cluded to make it. He authorized Mr. Jno. C. Morris, president of the 
Canal Bank, to accept the sale and draw on him for the price. But, 
after reaching New York and seeing his wife, it was determined that 
she should purchase the property and pay for it as an investment of 
her separate funds. Accordingly, Mr. Morris was instructed to take 
the title in the name of Mrs. Morgan, and this was done and he accepted 
it as her agent. He drew on Mr. Morgan for the price, and when the 
draft reached New York, Mrs. Morgan wrote across the face of it: “ M. 
Morgan’s Sons will please pay this draft, and charge to my account. 
(Signed) P.O. Morgan.” The payment was made accordingly and 
charged to her account, which then had at its credit the amount of 
$35,597.62. 

The property yielded no revenues, and Mr. Bradish Johnson, who 
Was a co-owner, attended to the paying of taxes and expenses on it, 
and she repaid him the amount of her share by checks on her own 
account. 

On these facts, the plaintiffs contend : 

ist. That the funds from which the payment was made, to wit: the 
amount at her credit with M. Morgan’s Sons, were not paraphernal 
funds, because there was no valid and complete donation thereof by 
the defendant to his wife, because the manual delivery of a check of 
the donor to the donee is not a completed donation but a mere power 
of attorney to collect the check, revocable at any time before actual 
collection or by the death of the donor, and that the donation did not 
become effective until the check had been actually collected and the 
proceeds reduced to possession by the donee. 

Granting the correctness of the proposition of law, we are satistied 
that the presentation of the check to the firm on which it was drawn 
and the placing of the proceeds, under her instructions, to her credit, 
was an effective collection of the check and a reduction of the proceeds 
to her possession. 

Counsel for plaintiffs admit that if the check had been drawn on any 
third person, or on a firm of which defendant was not a member, the 
presentation of it and passing of the proceeds to credit as instructed 
would have been a delivery to the donee. But he contends that the 
credit on the books of M. Morgan’s Sons did not divest the possession 
of defendant, which continued, as a partner, jointly and severally with 
the other partners, and, therefore, did not constitute delivery. This 
is to ignore the elementary principle that a partnership is, in contem- 
plation of law, a legal entity, separate and distinct from the individual 
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members; and that partnership possession, custody and obligation are 
different from those of an individual member. The distinction sought 
to be drawn by plaintiffs’ counsel has no foundation in law and as little 
in reason. 

2d. It is claimed that, for the same reason, the funds remaining in 
possession of a firm, of which the husband was a member, could not 
have been under the wife's administration, separate and apart from 
him. This position is equally unsound with the former one, and only 
serves to expose more forcibly the unreasonableness of the contention. 
Certainly, a wife who has paraphernal monies in her possession is not 
bound to carry them in her pocket. She may deposit them with any 
banker, and, if there is a bank or banking firm with which her husband 
is connected, that should be a reason for preferring such one to 
another. Her funds, at her credit with such bank or bankers, remain 
as much under her control and administration as elsewhere. Her 
husband, though a member of the firm, would have no power or 
authority to destroy the right of his wife to control the funds, or the 
duty of the firm to respect her orders. 

3d. Plaintiffs claim that the investment in this property was not 
made by the wife, but by the husband. It is true, no doubt, that the 
original design was that the husband should purchase. But it is 
perfectly clear that, before the consummation of the transaction, with 
the joint consent of both husband and wife, this design was changed 
into an actual and bona fide purchase by the wife, for her separate 
account, and with her paraphernal funds. There is nothing in the 
slightest degree suspicious about this transaction ; no suggestion of, 
nor motive for, any fraud, simulation or concealment. The husband 
was a very rich man, entirely free from financial embarrassment. 
Cireumstances which, in a different case, might furnish ground for 
suspicion, have here no significance whatever. On the face of the 
transaction and under the uncontradicted evidence, the purchase was 
made in the name of the wife, under her authority; the price was 
actually paid by her with her paraphernal funds, and the property has, 
ever since, been regarded and treated as her own. 

We think she has fully discharged the burden of proof resting on 
her and has successfully rebutted the presumption of law that this 
property purchased during the marriage was community property. 


Judgment affirmed. 





On APPLICATION FOR REHEARING. 


Bermupez, C.J. The only ground on which the application rests 
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is that the property was acquired with the funds of the husband, 
obtained on his credit, and that even if the obligation of the husband 
was subsequently extinguished with the funds of the wife, still the 
acquisition was made with the funds of the husband and the property 
belongs to the community. 

The evidence shows that, to reimburse himself, Morris drew on 
Morgan, the check passed through the Canal Bank, who endorsed it 
over to Morgan’s Sons for collection, who collected the amount, not 
‘from Mr., but from Mrs., Morgan. 

When the check got to New York, Mr. Morgan, instead of paying it, 
endorsed it: ‘* Charge Mrs. P. O. Morgan’s account. Henry Morgan.” 
It was also endorsed by Mrs. Morgan: “ Morgan’s Sons will please pay 
this draft and charge to my account. P, O. Morgan.” 

The account of Mrs. Morgan then balanced a larger amount in her 
favor. 

The check was accordingly paid and charged up to her account. 

The fact is insignificant that the check was endorsed by Henry 
Morgan, directing it to be charged to his wife’s account. It repels all 
idea that the check was paid out of his funds, and as it was honored 
out of Mrs. Morgan’s funds, the fact of payment by her is conclusive 
in her favor and against all adverse inter. st. 


Rehearing refused. 


No. 9607. 
BERNARD KLoTz vs. CHARLES MACREADY ET AL., EXECUTORS. 


A surviving partner, bound by the articles to liquidate the concern within six months after 
the dissolution of the partnership by death, and who has no rights, after the expiration 
of that term, to prolong the liquidation, is liable for the value of all the assets at the 
termination of the delay, when they cannot be returned in integrum. 

Such partner cannot shield bimself from responsibility by showing that those assets have 
been sold by judicial authority, when it is shown that the property apparently adjudi- 
cated to outsiders, and which never left his possession, bas been transfered to him for 
the same prices, on the same day, or shortly after, conformably to a previous under- 
standing. 

Where part of such assets is not thus transferred, in consequence of a deception, the part 
ner will nevertheless be responsible, when it appears that bidders were deterred from 
bidding for his benefit. 

The succession of the deceased partner is entitled to recover, after deducting the liabilities 
from the assets, the share to which the deceased is, by the articles of partnership, au- 
thorized to claim in the residue, with legal interest from the expiration of the delay 
allowed for the liquidation of the concern. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 
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T. J. Semmes & Legendre, T. Gilmore & Sons and J. Ad. Rozier for 
the Executors, Appellants: 


Land purchased by a commercial partnership belongs to the individual members as joint 
owners, and not to the partnership. 30 Ann. 869; 35 Ann, 839. 

The partner who makes advances beyond capital agreed on is entitled to interest. 129 Mass 
518; 2 Lindley Part., sec. 787; 2 Lansing, 366. 

Partner has no right to withdraw his capital during the partnership. C. C. 2858; 129 Mass 
518; 2 Lindley Part., sec. 611. 

The partner who, after the dissolution of the tirm, uses partnership assets in new business 
is liable for profits or interest, at the option of the plaintiff. 2 Lindley Part., secs 977-9 
25 Gratt. 536; 1 Giffard, 86; 4 Myl, & Craig, 41; 9 Hare, 141; 8 Ch. App. 323 (n). 





-Co-partner iu the new business not a necessary party unless a judgment is sought against 
him for knowingly participating in the breach of trust. 1 Giffard, 86; 2 Lindley Part., 
sec. 979; 58 N. H. 449. 

W. S. Benedict and A. J. Murphy for Plaintiff and Appellee. 

The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an action for the settlement of a partner- 
ship ouce existing between Margaret Haughery and Bernard Klotz for 
the bakery business. It was originally formed to last ten years, but 
it expired at the death of the former partner, which occurred on Feb- 
ruary 9, 1882. 

While on the one hand the surviving partner tenders $3360 86 as 
the share accruing to his deceased partner, the executors of the latter 
insist that the real sum due is $40,997 02, for which there ought to be 
judgment with interest. 

After hearing a large number of witnesses and considering a mass of 
written evidence, the district court found that the residue consisted of 
real estate and an oven, and a sum of $22,030 59, which it directed 
should accrue equally to the parties, or $11,015 29 to each partner, 
besides half of the property. From this judgment defendants appeal. 

Answering the appeal, plaintiff prays that the judgment appealed 
from be amended so as to conform with his accounts. 

It appears that by the articles of partnership the survivor was, in 
-ease of dissolution thereof by death, to be allowed six months to wind 
up the affairs of the concern; that at the expiration of that delay, how- 
ever, Klotz had himself appointed liquidator, inventorying the prop- 
erty in his hands and disposing of the same, under the provoked 
direction of the court which had appointed him. 

On appeal from the different decrees rendered in the course of the 
proceedings, this Court held that Klotz had no right to enter upon 
another term of liquidation, in the face of the opposition of the execu- 
tors; that his appvintment, as well as all the orders procured by him 
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to sell out the. property of the partnership, were unwarranted and 
ought to be (and they actually were) annulled, and the application 
was rejected. 55 Ann, 596. 

The record shows that, notwithstanding the appeal which, it is 
claimed, operated suspensively, Klotz had the property offered for 
sale by an anctioneer, and that it was adjudicated to certain parties, 
at prices far below its valuation in the inventory. The real estate, 
thongh adjudicated, however was not taken by the bidders, and re- 
mains in kind. The property otherwise bid off, in all instances, save 
one, appears to have been transferred by the adjudicatees, on the same 
day, or some short time after, for the same prices to Klotz, or the 
partnership, which he had formed with Joyce, a former clerk of his. 

The account which Klotz presented, pending the suit, is open to 
many attacks which were actually made upon it. 

It implies the validity of all the proceedings had by him as liqui- 
dator; but as his appointment was annulled, and as there are no third 
persons concerned, those proceedings must be considered as though 
they never existed ; the more so, as all the property said to have been 
sold, except in one instance, is now, from Klotz’s own standpoint, in 
his possession as owner. 

The parties, at least, two of them, to whom the property was so 
adjudicated, and who afterwards passed it to Klotz at the same prices, 
appear as sureties on the latter’s bond as liquidator. They must have 
known that he was acting in a fiduciary capacity, at least as agent, 
and that as agent, he could not buy the property of his principal, 
directly or indirectly. 

It is claimed that they acted in good faith ; but it seems strange 
that they undertook to buy objects for which they had no use, which 
they did not care about, which never came to their possession, and 
which they subsequently passed to Klotz at the prices of adjudication. 
This is the more singular when it is considered that it appears that 
bidders were deterred at the sale, in some cases, on the representa- 
tion, expressly or impliedly made, that Klotz was buying or intended 
to buy. 

It is remarkable that the property thus bid off, at prices frightfully 
below the appraisement thereof, appears, after the transfer by the 
adjudicates, to have been acquired by Klotz’s new firm at prices 
surprisingly superior. 

The decrees appealed from and reversed, under which those trans- 
actions took place, may well be assimilated to a judgment appealed 
from and reversed, under which, in the meanwhile, the judgment 
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creditor acquires property of his judgment debtor and detains posses- 
sion of the same. In such cases, the rule, well founded on reason, 
equity and law, is that the defendant is entitled to restitution of the 
thing itself in integrum, for none is injured, save the wrong-doer 
himself. 

From this standpoint, which is the correct one, the assets comprising 
the active mass of the partnership must be viewed as in the possession 
of Klotz, and must be dealt with as though no proceeding whatever 
had taken place, after the expiration of six months, within which he 
was to have wound up and done what the articles required of him, 
viz: “Make and render a true, just and final account for all things 
relating to the business and a tive adjustment and division of the 
stocks and profits thereof.” 

Although, in legal contemplation, the property is or ouglt to be 
there in integrum, it does not, however, follow that, by surrendering it 
to-day, as it is, Klotz can relieve himself from the consequences of his 
illegal acts and persistent dereliction of duty. 

That property is surely not, at present, in the condition, in point of 
worth, in which it was at the expiration of the delay allowed for 
winding up. It has been used by Klotz for the purposes of the new 
firm. Unavoidably, it has considerably deteriorated, after a use ex- 
ceeding four years. Being more or less worn out, it cannot be tendered 
at all, as property in integrum. 

This condition of things is brought about by Klotz himself. It is 
the legitimate result of his failure to perform his obligations, in time, 
as the surviving partner. He would have no one to blame but him- 
self, if any injury has been sustained; but the evidence shows that, 
by using that property, in the business of his new firm, he has real- 
ized profits, comparatively quite large. 

The value of the property at the end of the six months, less debts 
and charges of the old partnership, must serve as the basis of his ac- 
countability, and the residue, actual and constructive, must be equally 
apportioned between the partners. 

Among the property offered for sale by the auctioneer, were two 
flue boilers, which had cost $1000 two years before. These were 
adjudicated for $275, but were afterward sold to a boiler maker for 
$800, without being moved. 

It appears that they were being bid on by a by-stander, who stopped 
bidding, because told, by the party to whom they were subsequently 
adjudicated, that he was purchasing for Klotz. It also appears that 
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there had been, previous to the sale, an understanding between the 
latter and this adjudicatee, to that end, and that after the sale Klotz, 
who had expected a return of the boilers, complained that the adjudi- 
eatee had not treated him right. 

Leaving out of view the question whether the order of sale was or 
not suspended by the apyeal, if is manifest that from the incipiency 
throughout, Klotz was impelled by selfish considerations, the object of 
which was to enrich himself per fas et nefas, et the expense of the 
estate of his deceased partner, and that had it not been for the de- 
ception practiced on him, and of which he bitterly complained, the 
boilers, like the rest of the property, would have gone back to him. 

Had such been the case, he most assuredly could be held for their 
value, bat the difficulty is removed by the consideration that had he 
not combined as he did, the boilers would have realized their value. 

We, therefore, deem that he should be responsible for the boilers, as 
he is for the other property. 

The parties have taken mach trouble and pains te show what 
amount accrues to the succession of Margaret Haughery. We have 
patiently followed them in their respective theories and computations, 
and considered their conclusions; but cannot justify the result to 
which either side has arrived, particularly that presented by the sur- 
viving partner, who has operated upon foundations of no solidity, and 
which have entirely given way, with the structure erected upon them. 

He has been unable to convince us that a most prosperous partner- 
ship which, from June 30, 1879, to August 9, 1882, realized as profits 
$61,066 61, and the assets of which aggregated at that last date 
(which is that of the expiration of the six months to wind up), 
$58,857 28, nets actually $3360 86 only, as the share of the sueces- 
sion therein—a share for which he himself, about that time, had offered 
to the executors, $32,000, but which the latter declined, as inadequate. 

The theory of the executors and their computations of the rights of 
the parties appear, to a certain extent, more consonant with the law 
governing in such cases and with the accounts and facts disclosed by 
the record. 


They admit the conclusions of the lower court, in a measure; but 
they complain that the judge has entirely omitted to debit Klotz with 
the large amounts which he has drawn and with which he ought to 
have been charged. 

We find that this complaint is well founded. 

After deducting from the assets, which include Klotz’s debit, as well 
as the value of the real estate and oven, and a mortgage note of $10,- 
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000 paid, and the other liabilities of the partnership, the executors 
conclude, rightfully we think, that the rights of Margaret Haughery’s 
succession ought to amount to $31,341 65; but they err when they 
assume that the suecession is also entitled to one-half of the profits 
realized by the new partnership, viz: $9655 37--the total of these two 
amounts being the $40,997 02 mentioned in the beginning of this 
opinion. 

We feel no hesitation in adopting the correctness of the former con- 
clusion as to the £31,341 65, as that sum is less than that which Klotz 
had offered to the executors as the value, put by himself, on the share 
of the succession in the partnership, but which the executors, under a 
commendable sense of duty, did not deem themselves authorized to 
accept. 

This amount, had it been seasonably paid, would have realized fruits 
in some form in the hands of those whom the testatrix had designated 
as the worthy objects of her charity; but it was not paid. It was 
retained by Klotz, utilized by him and is represented as having assisted 
in enabling him to realize for his new tirm profits nearing $20,000. 

If it were true that the succession is entitled to half of that sum, 

under the law, it would be because the succession was a partner in the 
concern. Such being the case, would it not likewise be trne that, if 
instead of realizing profits the concern had become involved, the sue- 
cession would have bad to bear half of the debts and liabilities, and 
thus possibly put into insolvency ? 
t) To recognize this theory asa proposition avthorized by law would 
be to promulgate quite a dangerous doctrine, for which no precedent 
has been shown in this State. The reason for repudiating this theory 
is that successions eannot be considered as beings, susceptible of 
Jorming a partnership. The object of the law regulating the settle- 
ment of successions is to liquidate them promptly and prudently, so 
that when this is accomplished the residue passes at once to the heirs, 
whoever they be, testamentary or legal. When this is done the 
succession, as such, exists no more. 

Although the executors cannot share the profits of the new firm, it 
does not follow, however, that the amount which they ought to have 
received at the expiration of the six months allowed to wind up and 
which has served to enrich that firm, shall remain barren and impover- 
ish the recipients of the bounty of the testatrix. They are entitled to 
legal interest from the 9th day of August, 12882. 

It is, therefore, ordered and decreed that the judgment of the lower 
court be amended so as to entitle the succession of Margaret Haughery 
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to recover from Bernard Klotz thirty-one thousand three hundred and 
forty-one dollars ($31,341 65), instead of eleven thousand and fifteen 
dollars and twenty-nine cents ($11,015 29), with legal interest from 
the 9th day of August, 1882, till paid, and costs of suit in both courts, 
besides the undivided half of the real estate and oven mentioned in 
this petition, and that thus amended said judgment be affirmed. 





ON APPLICATION FOR REHEARING. 

Warkins, J. We have been presented with quite an elaborate appli- 
cation for a rehearing of this cause, and but for counsel’s disclaimer, 
should feel disposed to consider it censorious and disrespectful. 

We sincerely trust that we shall not, in the future, feel constrained 
to mention to attorneys their obligation of courtesy to the Court. 

We have carefully examined and considered the application for 
rehearing ; read all of the briefs of counsel again; made a careful 
inspection of the two transcripts, and compared them with our 
opinion, and have reached the conelusion that the principles of law 
therein announced are entirely correct. 

For the purpose of being accurate and of better condensing the 
statement of the case, we will cite a few of the salient facts we have 
gleaned from the record : 

On the 29th of June, 1878, Margaret Haughery and Bernard Klotz 
formed a partnership for the purpose of conducting a bakery business 
for a term of ten years. 

They were full and equal partners, and the profits or losses were to 
be shared by them equally, and all the expenses of the business were 
to be borne by each proportionately. 

Margaret put into the partnership merchandize, ete., valued at 
$20,000, as the capital stock, and donated to Klotz one-half interest 
therein; and this donation constituted his part of the capital invested 
in the business. 

The partnership did quite a profitable business until the 9th of 
February, 1882, when Margaret died. 

Klotz, as surviving partner, was, under the articles of partnership, 
entitled to retain control and continue the administration of the part- 
nership affairs for a period of six months thereafter. 

On the 15th of October, 1879, Margaret and Klotz purchased of 
John T. Moore the real estate which figures on the inventory and on 
which the partnership business was conducted, then and since, for the 
price of $15,500. 

On the 20th of February, 1882, the defendants, as the testamentary 
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executors of Margaret, caused an inventory and appraisement to be 
made of all the partnership effects. It covered, substantially, the 
following values, viz: 


Goods and porsenel CMots... ... .. 2... ccccsccccscscccevcees $20,268 814 
a ea de a halen aie tee eae mune eek bie 14,000 00 
I he oy hed eart ce eaewnaweine’s Serre F 14,990 00 

| paieniewawaeedbite wai ... $849,258 81 


Of this, $1500 was in cash. 

At this date the six months’ term of Klotz’s administration as liqui- 
dator began, and it closed on August 20, 1882. 

There were large profits made by him during that term. 

Mr. Chapotin, one of the persons chosen by the executors to exam- 
ine the books of the firm, and upon whose reports all parties seem to 
rely—as witness for the plaintiff says, on this subject : 

Question. ‘‘Mr. Chapotin, from your examination, that you have 
made of the books, can you tell us whether or not the firm of Marga- 
ret Haughery & Co. made any money or profits since the ninth of 
February ?” 

Answer. “Certainly.” 

Q. “Well, what profit did they make?” 

A. “Ll took a memorandum from the 9th of February, 1882. They 
made sales, $87,948, and made a profit of 31% = $27,197 gross.” 

Q. ‘*That was for four months ?” 

A. ‘Yes sir; for four months.” 

This witness shows what had been the net profits of this partnership 
during previous years, as follows, viz: 


Mr. Klotz’s share of the net profits of the first year was..... $ 9,184.23 
5 ee ee ee ee eT 7,989.38 
The third year..... Le OE ee OTe EEE TT TTT REET eee Tee ee 3,487.97 
The fourth year (to June 20).......... 222-00 icheademnddinn 9,326.02 


Total amount of Klotz one-half interest in the partner- 
ship profits from its establishment to June 20, 1882... $29,987.60 

These were actual profits realized, as will be shown by the report of 
the experts and the testimony of Mr. Chapotin, in which is given the 
amounts that Klotz withdrew from the cash of the firm, on his private 
account, thus: 

Question. ‘‘ Well, take the report and say how much Mr. Klotz has 
drawn since he has been a member of the firm of Margaret Haughery 
& Co.” 

‘Answer. ‘ The different items?” 
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Q. ** Yes, each vear.” 

A. * Well, he has drawn—he has had profits on the 30th of June, 
1882. Mr. Klotz had to his credit, all told, $3097 42.” 

Q. ‘“ What has been the drawing of Mr. Klotz since he entered the 
partnership ?” 

A. ‘Let me see. The first statement I have will tell you.” 

Q. ‘He commenced with a capital of $10,000?” 

A. ‘ Yes, sir.” 

Q. ‘* Donated by Margaret ? ” 

A. “ Yes, sir.” 

Q. Now, what has he drawn since that partnership, each year?” 

A. “He began with a capital of $10,000. He has drawn the first 
year $4934 48; the second year he has drawn $11,903 39; * * = * 
the third year $8072 89.” 

Q. ‘ And the fourth year?” 

A. ‘The last year, it was only up to the 20th of June (1882).” 

(). “ Well, up to the time the last report was made what had been 
drawn?” 

A. ‘Six thousand seven hundred and seventy-nine dollars and 
eighty-eight cents.” 

Q. ‘He had drawn for the year 1882, up to the 20th of February?” 

A. ‘Six thousand seven hundred and seventy-nine dollars and 
eighty-eight cents.” 

* * © * * * * * t 

Q. ‘Lam simply asking you what his draft has been.” 

A. * Well, you want me to take it from the ‘trial balance,’ and it 
cannot be done.” 

Q. ‘* Well, will you look at the ledger and tell us?” 

A. ‘“ Well, yes, sir.” 

Q. ‘ Well, look at the trial balance of June.” 

A. “Atthe end of June the trial balance shows Bernard Klotz's 
private account $11,997 32.” 

Q. “ That is up to the 30th of Jnne ?” 

A. Yes, sir.” 

Q. “Of this year?” 

A. * Yes, sir.” 

Up to and including the 30th of June, 1882, Klotz is shown, by this 
indubitable evidence, to have withdrawn the total sum of $36,908 02, 
more than three and one-half times the amount of his original capi- 
tal, within four years, 

We have, then, this statement: 
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Klotz’s capital....... {Kiss ete ehwAdeee $10,000 00 


Naoki SOK CERR SaveRes rescees 29,987 60—$39,987 60 
Cr. 
Rie Subvendnyebimeoedwiantendcadsaaeda 36,908 08 
j nnsiindenmaies 
ELT OT EE EEE eee Ee $ 3,079 52 


This is upon the hypothesis that the stock had been kept up to the 
original standard of $20,000. 

The significance of these figures, when considered in relation to the 
plaintiff's present contention, appears the more manifest from the fact 
that they were selected from transcript 8661, and were therein relied 
upon to establish his claim toa new term of liquidation, upon the theory 
that his administration, as such, had been profitable. 

In taking this standpoint in which to review this case, we do the 
plaintiff no injustice. If injustice has been done him—-and we do not 
think there has—it proceeds from evidence he has Jurnished. 

Let us see, in this connection, what Margaret’s drawings were, and 


the state of her account at her death: 











ee ey ee ee Ge ao os a ais hk Si escincn ccs $ 6.674 54 
She drew during the second vear.................000 00008. 4,456 23 
She drew during the third year. ..........6 cccscscescscees 4,520 36 
ee Oe Dic tinidsius, 06 <cacenevenws ieee 3,321 57 

Margaret's drawings are... ............ceee eens .. «$19,032 72 
Her capital (original) and profits. ..............00.04.0005. 39,987 60 

ELLE OEE PO ERE OES OT 20,954 88 


An inspection of the report of the experts will show that Klotz is 
indebted to the balance on stock account of $5750 72 instead of 
$3079 52, as stated in this report. But that results from the fact that 
the experts did not take into their account his drawings, or profits of 
the vear 1882, to June 20, as we have done. 

On the other hand, Margaret is entitled to an additional allowance 
for the additions she made to her capital, from time to time, as shown 
by the report of the experts, viz: 

From collections from sundry old accounts— 





po re re er eee rr $4,332 43 
pS PTET ETC TT TOTO TTT OTT TTT TT TTT TT TTT 1,443 50 
To past of lact Fear (IBGE)... nc ccccccccvccsscesscscecces 240 00 

Re ee ey Pee a ere weer re $6,015 93 


' This would inerease her share to $26,970 81. 
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The statement of the assets on hand at Margaret’s death, made by 
the experts shows the following facts, viz: 








serge ed a Sid iavligh ae eand meek $14,000 00 
eis oe Ritinn oc pakimedews eee ehedeeeeas 159 &2 
EEE ea Ce eae ee ee go cec eee. 2,359 89 
id inci beidbniagemeosuanedben wees -.+- 16,270 10 
ee iE ee Sedan canaed Mee neeeaae win aee 12,312 99 
i sede earch eb ene eke eetaNesex baa newiee 4 250 00 

Ne a 


As we have, in our preceding calculation of the respective interests, 
proceeded upon the basis of $20,000 of capital stock, that sum should 
be deducted from the total amount of assets; and this would leave a 
surplus remaining of $25,352 80. But the report of the experts shows 
that the firm liabilities were $19,622 62. They include the $10,000 
mortgage note that the firm negotiated; sundry creditors, as per 
ledger; rent; wages, interest on note, ete. 

Deducting this sum from the balance of the assets, and there re- 
mains $5,730 18. Adding one-half of this balance to the share of 
Margaret, previously ascertained, and she will have $29,835 90, and 
Klotz will have $5944 61. 

This statement does not include the real estate, $16,436 21 ; nor the 
Reed oven No. 1, $900; nor the profits of the partnership, from the 
20th of June to the 20th of August, 1882, the date at which the term 
of six months’ liquidation ended. 

The aifference between the present computation, made from the 
transcript and expert testimony and reports, and the amount awarded 
in our decree, is $1,505 75. If the items above mentioned, except the 
real estate, were taken into the account, there would be no difference 











whatever. 
The district judge fixed the value of the partnership prop- 

ET TT ee TT TT Tee TET Tee eT Tee eT eee $58,857 28 
EET T ECT PETE EET TT COTTE TTT 16,436 21 
Net value, less real estate............. 00. cece cee cece eee $42,421 07 
He then deducted liabilities.....................---0005- 19,622 34 
Ee IE Qs ccc ccscccscseccesesscaseseeses $22,798 73 
bs cies bns esa Deswedsesevernssnceeeae $11,399 36 


The learned judge of the lower court was certainly incorrect in 
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making an equal apportionment between the parties; and we think 
our statement of the values is near the proper figure. 

In support of the theory announced, we have the uncontradicted 
statement of Mr. Macready, one of Margaret’s executors. He says, 
on p. 390 of transcript No. 9607, viz: ‘‘We (the executors) had the 
books thoroughly examined by an expert—in fact one or two experts— 
and we came to the conclusion that Margaret’s interest, at the end of 
ithe partnership, which would be six months after her death, ought to 
be worth in the neighborhood of $40,000, 

‘* Knowing there was a depreciation to some extent in the machinery, 
and bad debts to a certain extent, we made an allowance of $10,000, 
one-half of which was to be borne by Mr. Klotz, and one-half by 
Margaret Haughery’s estate—and her interest would represent $35,000. 

“We authorized our lawyer to make an arrangement op that basis.” 

On May 24, 1882, Klotz proposed to pay $32,000 for Margaret’s in- 
terest, including her half interest in the real estate, valued at $7000. 

If we deduct the $7000, value of the real estate, from the $32,000, 
Klotz’s offer would be $25,000; and the judgment rendered is just 
about a mesne between the two offers of settlement made by the re- 
spective parties. 

The defendant’s counsel have entered, in this Court, a formal remii- 
titur of the sum of $624 42, to which the plaintiff is entitled a credit 
Our former opinion is correct. 


Rehearing refused. 


ALEXANDER Mosks vs. LOUISVILLE, NEW ORLEANS AND TEXAS 
RAILROAD COMPANY. 


It is the legal duty of railway companies, as carriers of passengers. to provide platforms 
and other accommodations for passengers who desire to take these trains at stations 
where passengers are usually taken on or put out; to furnish safe and proper means of 
ingress and egress to and from trains, platforms, station approaches, etc., and to furnish 
at night sufficient lights to securely guide the way and the steps of their passengers, as 
well as servants necessary to inform them and instruct them as to the location of the 
trains and as to the usual and safest mode of reaching them. 

This rule, which courts must rigidly enforce, is violated by a railroad company which, for 
any reason, leaves one or more coaches of a passenger train outside of the depot yard or 
station grounds at which the train stops to take on and put out passengers, and which 
thus obstructs at night the lights so placed by the city as to lighten both sides of the 
track on which the train stands. 

Hence, a railroad company is responsible for injuries received by a passenger seeking to 
board one of its trains at night, who finds no one to inform him how to reach the sleep- 
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ing car attached to the train, which is left standing outside of the yards, and to which 
a sidewalk, erected by the company under a contract with the city, leads in a direct 
route, which the passenger follows, and from which he falls by reason of defective or 
insufficient lights at that part ot the station approach. 

It is not contributory negligence in a passenger who goes outside of the station yard to 
enter the coach which he desires, when that coach is left standing outside of such yard, 
and when a sidewaik, erected by the company and under its control, leads directly to 
said coach. 

Damages allowed by a jury will not be increasd on appeal, unless manifestly inadequate. 

\ PPEAL from the Civil District Court for the Parish of Orleans. 

F Lazarus, J. 


D.C. & L. L. Labatt for Plaintiff and Appellee. 


Farrar & Kruttschnitt for Defendant and Appellant. 


The opinion of the Court was delivered by 

PocnE, J. Plaintiff claims damages in the sum of £20,000 for per- 
sonal injuries received by him while boarding a train of the defendant 
company, at the city of Vicksburg, Miss., during the night of January 
14, 1885; which he attributes to the negligence and want of care of the 
defendant and of its employees. 

The defense is a general denial, a special denia! of negligence on the 
part of the company, and a charge of contributory negligence on the 
part of plaintiff. 

The jury found in favor of plaintiff, to whom they allowed $1000 


damages. Defendant appeals, and plaintiff prays for an increase of — 


the allowance for damages in the sum of $7000. 

The undisputed facts of the case are as follows: 

Plaintiff, who is a resident of New Orleans, purchased a ticket at the 
defendant’s office in Vicksburg, from that point through to this city, to 
be used at the date above stated, on a train leaving Vicksburg at 9 
o'clock at night. 

Within twenty minutes of train time he reached the station or depot 
of the company, and remained with a companion who was to make the 
same trip, in a waiting-room within the building used as a passenger 
station, until the arrival of the train. 

That building is situated at the northwestern corner of a square of 
ground owned and occupied by the company for its purposes as a com- 
mon carrier. The south-bound trains enter the depot yard at the 
intersection of two streets known as Levee and Depot streets; the first 
of which runs north and south, and the latter east and west. Down to 
that point the railroad track is on Levee street, and thence it diverges 
from that street, in a southeastern course, into the square of ground 
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owned by the company. The depot yard, which is bounded on the 
west by Levee street, and on the north by Depot street, is enclosed by 
a fence, leaving at the junction of the two streets an opening through 
which the trains enter into the yard. On Levee street the ferce ex- 
tends from the station-house, which fronts thereon, to the intersection 
of Depot street. The depot yard, which is on both sides of the track, 
is usually approached by passengers, either on Depot or Levee streets, 
through gates provided for the purpose; the Levee street gate being 
situated near the station-house. It was at that gate that plaintiff and 
his companion alighted from a carriage, and through it they walked 
into the depot yard and into the waiting-reom or ticket office, which 
opens into the yard in the rear or east end of the building used as a 
station. The depot yard, on that side of the railroad track, is a wooden 
platform, several feet above the ground or level of the adjoining streets, 
and extending as far as the street proper on Levee street, the sidewalk 
being of the same grade and of the same material; and marked out of, 
or separated fiom, the railroad yard proper by the fence above de- 
scribed—and ending on to the Depot street corner. The construction 
of the sidewalk by the railroad company, as well as its dimensions and 
grade, were stipulated in a contract between the city council of Vicks- 
burg and the company. 

Now, it happens, owing to the length of some of the trains, when 
going southward, that one, and sometimes two, of the passenger 
coaches are stopped and left standing outside of the depot yard, across 
Depot street, and that on the night of the accident to plaintiff the 
sleeping car, which was the last coach of the train, was entirely outside 
of the yard. And it was in his attempt to reach that coach, with a 
view to secure accommodations for the night, that plaintiff met with 
the aecident on which he predicates his claim. 

As he stepped out of the waiting-room ov the arrival of the train, he 
saw that the sleeper was at the end of the train, and walking towards 
it he passed out of the gate herein above described near the station, to 
the sidewalk and on the latter, at the end of which he fell to the grouud 
and broke one of his legs. 

From that period of the case, all other facts bearing on the issues 
involved are hotly contested, and the truth must be sought out of a 
mass of contlicting testimony. 

Our reading of the record has satisfied us that the preponderance of 
the evidence shows : 

That the principal cause of the accident must be attributed to the 
lack of sufficient light to guide the passengers in their efforts to board 
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the train, and that it was owing to the darkness which prevailed that 
plaintiff fell off the sidewalk. 

The effect of a city gas-light, situated on Depot street, at the left 
side fence of the yard, was entirely lost to persons who were on the 
right hand side of the train, by the sleeper which stood in its way and 
eutirely out of the depot yard; and the railroad lamps, in which oil 
was burned, and which were situated immediately around the station- 
house, were not strong enough to be of any use to persons walking to 
the rear of the train on the sidewalk. 

But at this point and in this connection must be noted the charge of 
contributory negligence made against plaintiff by the defendant, who 
says that the usual and the safe mode of boarding its trains was to 
walk directly east from the waiting-room to the track, only a short 
distance, then to ascend the steps of the first coach in the way, and 
thence to walk through two or more coaches, as the case might be, to 
the sleeper, in case the passenger desired sleeping accommodations ; 
and that the existence of the fence above described was a sufficient in- 
dication of the extent of the depot grounds, and a sufficient caution to 
passengers not to venture outside if they wished to avail themselves 
of the company’s protection. It is also urged that the city sidewalk 
from which plaintiff fell, was no part of the company’s platform, that 
the company had no control over the same, and was therefore not re- 
sponsible for any accident which might occur thereon or therefrom. 


The first answer to that contention is found in the record, which 


shows that plaintiff who had never before been at the place, and had 
arrived there for the first time on a dark night, with very dim lights 
to guide his steps, was not aware of the distribution of the road’s ap- 
pliances and facilities, and that no employee or servant of the com- 
pany offered to instract or guide him in the proper course to pursue. 
Hence he cannot be considered as negligent or legally imprudent in 
followirg the route which in his judgment was the safest and the 
shortest for the purpose of reaching the sleeper which was his objec- 
tive point. 

The second answer comes also from the record which shows that 
passengers approached and lefc the trains indifferently on either side 
of them ; it appears that the driver of the hack brought plaintiff and 


his companion, without instructions from them, or either of them, to— 


the sidewalk in question ; and that carriage drivers, watching for cus- 
tomers on the arrival of trains, stood on either side, of the depot yard, 
the very hackman who helped to raise plaintiff after his accident was 
standing on that side with his carriage in expectation of customers. 
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From our understanding of the contract between the city and the 
company as to the construction of the sidewalk, we consider that the 
defendant is under the legal obligation to keep it in good order and 
repair as one of the approaches to its station. It is used by the com- 
pany to receive all baggage, whether going to or coming from trains, 
and an inclined platform connects it with the street below, at the gate 
through which plaintiff went in and out of the depot-yard on the night 
of the accident. It is clear to our minds that the defendant would be 
responsible for any injury occasioned on that sidewalk by reason of a 
rutten plank, to any of its passengers, either going to or leaving one 
of its trains. It is indeed used by it as one of its appurtenances. 

But in law and in justice, why should this company be heard to 
charge negligence, imprudence or recklessness to any of its passengers 
for going out of its inclosures to reach the coach which he desires, when 
that coach itself is out of the company’s yard, and actually intercepts 
the street which crosses at that point? From the description which 
we have already given of the grounds, it is undeniable that if a coach of 
the company had not stood in Depot street, the city gaslight, the best 
and the only gaslight on and around the grounds, would have been 
amply sufficient to lighten the sidewalk, separated from it only by the 
train, and it is as clear that if the sleeper had stood within the depot 
yard, plaintiff would have gone directly to it, without going outside 
of the yard; and in either case the accident would not have occurred. 
Hence, the conclusion is inevitable that the accident is solely attrib- 
utable to the fact that the sleeping car was not pulled inside of the 
yard; and that in consequence of its standing in the way of the city 
gaslight, it deprived the depot and its approaches of the light neces- 
sary to securely guide the passengers who desired to take the train, 
and to occupy that identical coach. It is not proper mahagement in 
a railroad company to require passengers to go through a series of 
coaches, and to pass over several platforms, in order to reach the par- 
ticular coach which they may desire to occupy, because that coach is 
left outside of the depot yard, which contains the balance of the 
train to which it is attached. Turner vs. Railroad Company, 37 
Ann. 648. 


The management of the company, on the night of the accident, 
including the distribution of its lights around the station, the location 
of its train, with the most important coach left standing outside of 
the depot yard, thus blocking up an important thoroughfare and 
shutting out the best light around the premises ; its omission to pro- 
vide sufficient lights on the right hand side of the train, particularly 
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at the end of the sidewalk pavement, hereinabove described ;_ its 
- omission to instruct, by servants or other employees, its passengers as 
to the safest course to pursue in order to reach the sleeping car of the 
train, are so many distinet and reprehensible violations of the rule 
recoguized as indispensable to the safety of travelers, and so uniformly 
enforced in jurisprudence, and which requires railway companies ** to 
furnish safe and proper means of ingress and egress to and from 
trains, platforms, station approaches,” ete., and “to furnish at night 
ample and sufficient lights to safely guide their passengers to and from 
ete., and which, under 


* 


.such trains, platforms, station approaches,’ 
those cireumstauces, exacts the obligation of procuring the employees 
and other servants necessary to inform passengers of the correct loca- 
tion of their trains, and to instruct them as to the safest mode of 
reaching the same. Peniston vs. Railroad Company, 34 Ann. 777, and 
authorities therein cited. 

The courts of last resort in most of our sister States have, with 
remarkable uniformity, rigorously enforced the rule, particularly in its 
intended and humane protection of persons whose business or other 
wants require their presence around railroad stations at night. While 
it is true that the rule is intended to afford protection to the public in 
general, it stands to, reason, and it is consonant with justice, that it 
should apply with exceptional fitness to passenge:s on the trains of 
the company, or at its stations, with the object of boarding one of its 
trains. <A lucid writer on railroad jurisprudence has formulated the 
rule as foliows: ‘It is also the duty of railway companies, as carriers 
of passengers; to provide platforms and other reasonable accommoda- 
tions for such passengers at the stations upon such roads at which they 
are in the habit of taking on and putting out passengers. Their public 
profession as such carriers is an invitation to the public to enter and to 
alight from their cars at their stations, and it has beeu held that they 
must not only provide safe platforms and approaches thereto, but they 
are bound te make safe, for all persons who may come to such 
stations, in order to become their passengers, or who may be put off 
there by them, all portions of their station grounds reasonably near 
to such platforms; and for not having provided such stational accom- 
modations and safeguards, railway companies have frequently been 
held liable for injuries to such persons.” Hutchinson on Carriers, pp. 
417, 418. 

Another writer on the same subject has very succinctly traced a line 
to be followed by railway carriers, as follows: ‘‘It is the duty of the 
corporation to have its stations open and lighted, and its servants 
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present for the accommodation of those who may wish to leave its 
trains or to depart by the same.” Thompson’s Carriers of Passengers, 
p. 108. 

Numerous decisions of courts of last resort have contributed the ma- 
terial for the rules thus formulated: and it may not be amiss to refer 
to a few of such adjudications. 

A passenger, waiting for a train, found the station so uncomfortable 
by reason of tobacco smoke that she undertook to enter the cars before 
they were drawn up to the platform from which passengers generally 
entered them, and by reason of which she was injured, recovered dam- 
ages for such injuries. MeDonald vs. Railroad, 26 lowa, 124. 

In another case, damages were allowed to a person who intended to 
board a train, and who was injured while running along the line of the 
road to reach the train in time, on account of darkness. Martin vs. 
Railway, 16 Com. B., 179. 

It has also been held that: “* When, by reason of the insufficiency of 
the station, or length of the train, or negligence in the operation of it, 
passenger cars are brought to a stand at places where there is no land- 
ing or other conveniences for getting off the train, if it is reasonable to 
suppose that no better opportunity will be granted for this purpose, 
the passenger may alight, although the position is inconvenient or 
slightly dangerous. If the company’s servants have given the passen- 
ger an express invitation to alight, or their conduct is such as to imply 
an invitation, the passenger will be justified in making the attempt.” 
Thompson’s Carriers of Passengers, p. 268, § 4-—and authorities cited 
by him. 

The following rule also rests on undisputed judicial sanction: 

“Wherever a railroad company is in the habit of receiving passen- 
gers, Whether at a station or some point outside, or if by the regular 
operations of trains it is necessary to traverse portions of the premises 
outside of the station-house, passengers have a right to assume that 
such parts of the premises are in a safe condition for such purpose, 
even on a dark night.” Thompson’s Carriers of Passengers, p. 269- 
and decisions thereiu quoted. 

In the case of Railroad Company vs. Thompson, Southern Reporter, 
Vol. 1, p. 840, the Supreme Court of Mississippi, in sustaining a verdict 
of $15,000 damages against this very company, for injuries sustained 
in one of their station yards by a person who had gone there on busi- 
ness, and was hurt while passing through a gap in a freight train usu- 
ally open for people to pass through, used the following vigorous 
language: ‘‘ Appellant is answerable for damages in the cause unless 
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a railroad company, in the prosecution of its business, may set a trap 
for people, and after a man has been caught in it and killed or injured, 
escape liability by assuming the position that he ought to have had 
more sense than to have been deceived or misled by the contrivance.” 

In the instant case, the record shows that during the winter months 
one or more of the night train coaches were no’ pulled in the depot 
yard, but were left standing across the intersecting street, that trains 
were entered indifferently on the right and left hand sides thereof, that 
the sidewalk wooden pavement which was flush with the station plat- 
form had been constructed by the defendant company as part of the 
considerations for the franchises obtained by it from the city, and no 
evidence shows that the control of the same has ever been resumed by 
the city. Quimby vs. Boston and Maine R. R. Co., 69 Maine, 340. 

It also appears that the sidewalk in question is one of the important 
immediate approaches to the company’s station, it being used as the 
only place for the handling of the railroad baggage; that it afforded 
the most direct route for plaintiff to reach the sleeping car, and that 
no servant of the company informed him otherwise, whereas a large 
gate wide opened gave him free access to it. All these circumstances 
must be construed as an invitation and an inducement held out to him 
by the company to use the sidewalk as he did. He is, therefore, fully 
justifiable in law for having followed the course which was thus so 
naturally suggested to him by the acts of omission and commission of 
the company. 

Hence, he is not amenable to the charge of contributory negligence. 
And the facts herein recited lead, on the other hand, to the clear con- 
clusion that the company must be held responsible for the accident. 
But we do not feel warranted to favor plaintiff’s prayer for an increase 
of damages. The verdict of a jury fixing the quantum of damages must 
not be disturbed on appeal unless it be manifestly erroneous and pal- 
pably inadequate. The evidence on this point in the record does not 
justify such a conclusion. Hence the verdict must remain unchanged. 


Judgment affirmed. 





DISSENTING OPINION. 


FENNER, J. With due respect to the able and vigorous opinion 
adopted by the majority of the Court, I am unable to assent to its 
conclusions. ° 

At its station in Vicksburg, Miss., the defendant railway company 
had provided depot grounds, with appropriate buildings, for the 
reception and accommodation of passengers, which were lighted and 
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wholly enclosed by a substantial fence to designate the boundaries of 
the company’s premises, Through this inclosure, by an opening in 
the fence just wide enough to admit the train, defendant’s tracks ran. 

One side of defendant’s enclosure was bounded by Levee street, a 
public street of the city of Vicksburg, running towards and extending 
to the railroad, and outside of the enclosure and running along the 
fence was the sidewalk or banquette of the street, which was an 
elevated wooden structure, built by defendant under direction and 
instructions of the city authorities, and forming the public highway 
for foot passengers. This sidewalk intersected and crossed the rail- 
road outside of defendant’s grounds. 

Arriving to take the train, plaintiff entered defendant’s enclosure 
through a gate in the fence on Depot street, at a point near the corner 
and farthest away from the track, and went into the passenger waiting 
room, where he awaited the arrival of the train. 

What was the plain significance of this inclosure and of this waiting 
room within it, fronting the railroad track? What was the object of 
them, and why did plaintiff enter them? Obviously for the purpose 
of awaiting and boarding the train. Would anyone have supposed, 
under such circumstances, that he was expected, in order to board the 
train, to go back to the gate by which he had entered, and then 
approach the train by the public street? I think not. 

The train arrives. The engine and several passenger coaches enter 
the enclosure, and halt in front of the waiting-room ; but the sleeper 
and part of the coach immediately in front of it are left outside the 
fence. 

What was the course plainly indicated to the waiting passengers ? 
Clearly, to go forward to the train and there to enter one of the 
coaches and pass back to the sleeper, or else to have sought informa- 
tion as to how to reach the sleeper. Such was the plain invitation 
and inducement held out by the company. If, on reaching the train 
and passing along it toward the sleeper, he had encountered an open 
gate at the track and had passed through it, and been hurt, he might 
claim that such an open gate at such a point, with the sleeper beyond 
it, was an inducement or invitation held out by the company to pass 
through it. But plaintiff went away from the train to a gate more 
remote from the track than the waiting-room, entered the public street, 
and chose to pass to the train by that route,.outside of the company’s 
grounds. In so doing, I consider he acted on his own responsibility, 
in opposition to the plain course dictated by the surrounding cireum- 
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stances, and passed out of the company’s protection, which was no 
more responsible for his safety than for that of any other passer on 
that public sidewalk. 

The complaint made of absence of employees to give directions has 
no force. No directions were necessary to prompt a passenger, in a 
waiting-room thus enclosed, to pass to the train which has halted in 
front of him and within the enclosure, for the purpose of boarding it. 

The gate to which plaintiff went was the passage way for arriving 
as well as departing passengers, and for all persons going in or out of 
t enclosure on that side ; and had any employee been there he would 
naturally have taken plaintiff to be an arriving passenger, or other 
person going away from the depot. 

If it were negligence in defendant to halt its train in such manner 
as to leave its sleeper outside the enclosure, and thus to require its 
passengers to enter another car and pass through it to reach the 
sleeper, that might render it liable for accidents happening in such 
passage; butit has no causal connection with an accident resulting 
from the unusual course pursued by plaintiff in this case, which was 
in evident opposition to that contemplated by defendant and indi- 
cated by all the surrounding circumstances. 

I consider the law well settled that when a party disregards the 
sufficient provisions made by the railway company for ingress and 
egress to and from its trains, and chooses to adopt a different method, 
he does so at his own risk. As was said in a leading case: ‘‘ We hold, 
on these principles, that the company’s liability could not be fixed for 
the injury consequent on the choice of a passenger, in disregard of 
the provisions made by it for his safety and convenience. It was not 
negligence on the part of the company that it did not, by force of 
barriers, prevent the parties from leaving on the wrong side. People 
are not to be treated like cattle; they are presumed to act reasonably 
in all given contingencies, and the company had no reason to expect 
anything else in this case.” Penn. R. R. Co. vs. Zebe, 33 Pa. St. 318 ; 
id. 37; id. 420. 

These principles are fully applicable here, where the company had 
actually provided barriers within which plaiotiff had been recrived 
for the purpose of entering the train, from within which he could have 
entered it, and was manifestly expected and intended to enter it. 
Plaintiff’s act in going out of those barriers and seeking to get to the 
train by the public street, was a voluntary disregard of the provisions 
made by the company, and the consequent injury should not be 
attributed to the company. 
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Telegraph Company vs. Railroad Company. : 


No. 9527. 
BALTIMORE AND OHIO TELEGRAPH COMPANY Vs. LOUISIANA WESTERN 
RAILROAD COMPANY. 
A suit for the expropriation of property cannot be tried in vacation, but only at a term of 


the court. 
PPEAL from the Fourteenth District Court, Parish of Calcasieu. 


Reed, J. 


J. R. Beckwith and G. H. Wells for Plaintiff and Appellee. 
Leovy & Leovy and J. P. Blair, Bayne & Denéqre, D. Caffrey, G. Clark 
and A.J. Kearny for Defendant and Appellant. 








The opinion of the Court was delivered by 

Topp, J. From a judgment rendered in an expropriation proceed- 
ing, instituted before the judge of the Fourteenth Judicial District, 
Parish of Calcasieu, the defendant company has appealed. 

Among the exceptions filed in the lower court was one to the effect 
that the judge could not proceed to try the case in vacation, but that 
it could only be legally tried in term time. 

This exception was overruled. 

It seems to us that this ruling was a manifest error. The State 
courts were established by the Constitution, They were established 
for the judicial determination of all suits and controversies. 

The full and complete organization of the courts and the terms 
thereof are provided and fixed by law. These terms are thus fixed for 
the trial of all cases and suits instituted before the court. They 
cannot under the elementary and positive provisions of the Jaw be 
tried at any other than the regular term of the court, except in special 
instances expressly declared. 

The case in hand forms no express exception to this general and 
inflexible rule, and it is so admitted by the opposing counsel, and it is 
further admitted that no adjudication of any court can be found that 
would warrant in the slightest degree such an exceptional proceeding. 
The counsel, however, addresses a strong and forcible argument to the 
court of the wisdom and apparent necessity of such a proceeding, by 
reasons of public policy and the paramount importance of a speedy 
determination of questions involving the exercise of the rights of 
eminent domain. This argument would doubtless prove irresistible if 
addressed to the legislative department of the government, but it is a 
matter in which the courts can afford no relief. They must be con- 
trolled by the law as they find it. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and the case 
remanded to be proceeded with according to law. 
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Baldey & Lightner vs. Brackenridge. 
No. 9815. 


BaLpEY & LIGHTNER vs. E. A. AND E. F. BRACKENRIDGE. 





The plea of uo cause of action must be judged by the averments of plaintiff's petition. 

When a rule, taken upon the adverse party to show cause why certain depositions should 
not be read, has been made absolute, as shown by the minutes of the court, it is too late 
to urge objection to the service of the rule after the trial has begun and the evidence 
has been offered. Rule should have been taken to have the minutes corrected so as to 
conform to the facts. 

Parties, though not partners inter se, may be such as to third persons. 

When persons occupying relations to others as partners, have obtained undue advantages 
of the latter, by means of false representations and unlawful acts, they are answerable 
in solido for whatever loss has been incurred thereby, irrespective of their obligations 
as partners. 


PPEAL from the Civil District Court for the Parish of Orleans. 
fe \ Rightor, J. 


Chas. S. Rice for Plaintiffs and Appellees. 
Gibson & Hall for Defendants and Appellants. 


The opinion of the Court was delivered by 

Watkins, J. Plaintiffs allege that their business consists in search- 
ing for, inspecting, obtaining information about and locating for 
purchasers, government lands, with a view to its uses for timber, 
agriculture and stock-raising. 

That for furnishing the information, thus obtained, to purchasers, 
and in assisting them to procure titles, they received a price er consid- 
eration per acre. 

They represent that, during the years 1883 and 1884, they had a 
contract with defendants—a firm or partnership, engaged in a similar 
business—whereby it was agreed that each firm “‘ should share equally 
in the payment of the expenses in the search for, inspection of, 
obtaining information about and locating certain lands situated in 
Washington parish, in this State; and such other expenses as should 
be incurred in finding purchasers,” and in securing them titles to their 
lands. 

That it was further stipulated in said contract that the price, consid- 
eration or commissions paid by each purchaser for the services, 
information and assistance received, should be equally divided between 
the contracting parties. 

The plaintiffs claim that, under this contract, large tracts of timber 
lands were located, inspected, and the necessary information in respect 
thereto furnished, and purchasers secured and titles obtained for 
them. 
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That amongst others, Byron D. Hamlin purchased on February 8, 
1884, 26,909.66 acres. 

Henry Hamlin purchased on April 1, 1884, 9165.08 acres, and on the 
15th of April, 1884, 5576.74 acres. 

They charge that defendants received from said purchasers the price 
or consideration of 274 cents per acre, aggregating $11,454 16, as 
compensation for services and information aforesaid, less $2082 57; 
but falsely represented to them—the plaintiff’s herein—that they had 
only received from the said purchasers, as compensation, the sum of 
$7082 59, and out of which they paid to them $2500 01. and which 
they received and receipted for, acting under the belief that defend- 
ants’ representations were true. 

They now represent that same were false representations. They 
have been cheated and defrauded out of the sum of $2185 78 by 
defendants; they pray judgment for that sum, and interest, against 
the defendants as a firm and against the ‘ndividual members thereof 
in solido. 

The defendant, E. A. Brackenridge, tendered in limine the following 
exceptions, viz: 

Ist. ‘‘ The petition discloses no cause of action. 

2d. ‘ That petition is vague and indefinite, as it does not set forth 
the terms of the alleged contract in so far as the services each party 
thereto was to perform,” ete. 

The exceptions were overruled, and E. A. Brackenridge filed an 
answer, in which he pleads the general issue, and denies that he is 
bound as a partner in solido with E. F. Brackenridge, and also denies 
that he was a partner of his. 

He disclaims the contract set up by plaintiffs, but admits that all the 
lands alleged to have been sold were sold to the parties alleged, but 
the trades and sales were “ entirely negotiated, arranged and effected 
by FE. F. Brackenridge, and that plaintiffs did not pay, and have not 
paid, one-half the expenses incurred, and rendered no services in 
connection with said land business up to the time of effecting its 
sale.” 

He then alleges that a “full and fair settlement of said land business, 
in which plaintiffs and defendants had any material interest, was made 
after careful explanation and full information given to plaintiffs; and 
that the land could net and would not have been sold to said parties 
f plaintiffs had not agreed to take the sum of money that they received ; 
and that plaintiffs were informed that such sales could not and would 
not be effected unless they would accept the sums that they receipted 
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for, and which they agreed to, after full information and the true state- 
ment of fact to them.” 





I. 

In this Court defendants’ counsel presses upon our attention his 
exception of no cause of action. ; 

He argues that this is a suit by one partnership against another—the 
two forming a third—for the division or result of a single partnership 
transaction; and that it cannot be maintained, for the reason that the 
only right of action one partner bas against another is for a full and 
final settlement of the affairs of the partnership, inter sese. 

The cause of action must be ascertained from an inspection of the 
the plaintiffs’ petition alone. 

The quotations we have made from it clearly show that this is a suit 
for the revocation of an alleged fraudulent settlement, and for the 
recovery from the defendants of a difference due plaintiffs in pursu- 
ance of a commutative contract. 

The exception was properly overruled. 

II. 

During the progress of the trial defendants’ counsel objected and 
excepted to the reading in evidence of certain depositions of E. H. 
Darra, B. D. Hamlin and Henry Hamlin, on the grounds that same 
had not been properly authenticated and filed. ; 

The minutes of the court show that a rule to show cause had been 
seasonably taken by plaintiffs, and that same had been made absolute 
some months preceding the trial. If, as answered by the defendants’ 
counsel, that rule-had not been regularly served upon his client, it was 
his plain duty to have had the minutes corrected before the trial had 
begun. His silence amounted to a tacit admission of their correctness. 

Il. 

The record furnishes the following information with regard to the 
partnership existing between the defendants : 7 

1. They occupied an office with this sign over the door, viz: ‘ E. A. 
& E. F. Brackenridge, dealers in pine and cypress lands.” 

2. They had blotting-paper, cards and envelopes in use, on which 
a similar announcement appeared. 

8. They advertised themselves as partners in a newspaper called 
the *‘ Northwestern Lumberman.” 

4. One of the plaintiffs testified that in all of his dealings with the 
defendants they spoke of themselves as partners. 

5. Other witnesses who dealt with them testified that their trans- 
actions were with E. A. & E. F. Brackenridge, and not with the indi- 


viduals. 
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6. They testify that in the course of their land transactions E. A. 
& E. F. Brackenridge gave them written guarantees, protecting them 
against loss, ete. 

7. Charles Brackenridge, the son of E. A, and brother of E. F., 
swears, as a witness on part of defendant, thus: 

Question. ‘“ Who was interested in the sale of that land outside of 
the government ?” 

Auswer. “E. A, & E. F. Brackenridge.” 

Notwithstanding these indicia of the existence of a partnership be- 
tween them, both defendants swear there was none. 

In point of fact, there may have been no partnership, but that can- 
not affect the rights and claims of plaintiffs, who dealt with de 
fendants as partners, and upon the faith of their own acts and repre- 
sentations to that effect. 

‘Parties, though not partners inter se, may be such as to third per- 
sons.” 4 R. 500. 

‘If one suffers his name to be used as an ostensible partner, although 
he be no partner, he becomes liable for partnership debts.” 18 Ann. 
631. 

We think the liability of the defendants, as partners, clearly made 
out, and that there can be no allowance made in favor of E. F. Brack- 
enridge for services, it is claimed he rendered, in the negotiation of 
the sales to the purchasers named. 

IV. 

The defendant’s answer expressly admits that all the lands alleged 
to have been sold, were sold to the parties named; ” and it does not 
deny that they received as commissions 274 per cent per acre on all 
lands sold, aggregating the sum of $11,454 16. 

But this fact isimpliedly admitted. He claims that he made a full 
and fair settlement of the land business, after careful explanation 
and full information had been given to plaintiffs; and that the land 
could not and would not have been sold, if plaintiffs had not agreed 
to accept the sum they did receive. 

The controversy is thus narrowed to the truth or falsity of the state- 
ment made with plaintiffs. 

The defendant claims that plaintiffs bound themselves to pay, 
among other things, such expenses as might be incurred in procuring 
purchasers; and alleges that E. F. Brackenridge and Charles Brack- 
enridge rendered such services, and were entitled to the compensa- 
tion paid them therefor. 

‘Now, it is admitted in plaintiffs’ petition, that E. H. Darrah was paid 
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five cents per acre, for such services, a sum aggregating $2500, and 
they urge no complaint against it. They admit that Charles Brack- 
enridge was entitled to the compensation of $6 per day, for his ser- 
vices in hunting up and locating lands, and making estimates of them. 
But they dispute the payments claimed to have been made to Charles 
and E. F. Brackenridge for other services. 

Our study of the record has ied ns to doubt that any such payment 
was ever made; but, if it was made, to believe that it was not a 
serious, real discharge of a recognized and valid debt, actually due ; 
but only intended to defraud and deceive the plaintiffs. 

Under this view of the evidence, plaintiffs are entitled to the addi- 
tional amount they claim as their legitimate share of the profits of the 
joint adventure. . 

The defendants were, quoad their contract with plaintiffs, partners; 
but we are inclined to the opinion that 1t was an ordinary one, though 
possessing some of the features of a commercial partnership. But 
their relations, as partners, in respect to the plaintiffs, exercise control 
only over the relative rights of the parties as to the shares they were 
entitled to receive of the profits, and the portion of the expenses each 
was bound to pay. 

But their obligation as partners is not the limit of defendants’ lia- 
bility in this case. 

The proof has convinced us that defendants induced the plaintiffs, 
by false representations as to the price, and consideration paid by pur- 
chasers as commissions, to accept a smaller sum than was actually and 
really due, by $2,685.18; and on the plea of having made large expen- 
ditures, which had not in fact been made. 

The district judge regarded the acts of defendants as unlawful; and 
that as both of them were shown to have participated in their commis- 
sion, they were answerable in solido to the plaintiffs fur the damages 
they had sustained thereby. R.C. C. 2324. 

In this view his judgment was correct, and it is therefore aftirmed. 


Judgment affirmed. 





No. 9874. 


THE STATE OF LOUISIANA EX REL. THE BOARD OF ADMINISTRATORS 
oF THE CHARITY Hospitat vs. F. A. MONROE, JUDGE OF THE 
Crivit District CouRT FoR THE PARISH OF ORLEANS. 


Mandamus will not lie to compel a judge of the Civil District Court to rehear a cause 
which, in the exercise of undisputed jurisdiction, he has heard, and in which he has 
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rendered a final judgment disposing of the whole merits of the cause, and forming res 
adjudicata between the parties, on allegations of the insufficiency and illegality of the 
reasons on which such judgment was based. 


A PPLICATION for Mandamus. 


J. R. Beckwith, for the Relator. 


The opinion of the Court was delivered by 

Fenner, J. The Board of Administrators of the Charity Hospital 
brought a suit against the vessel “Lucy P. Miller,” her captain and 
owners, in the First City Court of New Orleans, to recover the sum of 
$100 claimed under the provisions of Section 2705 of the Revised Stat- 
utes, viz: “If any vessel, inward or outward, bound to the port of 
New Orleans, shall employ as a pilot a person who is not a duly 
licensed branch pilot, when a duly licensed branch pilot offers, the 
said vessel, her captain and owners, shall forfeit the sum of $100, with 
privilege on said vessel, to be recovered before any court of compe- 
tent jurisdiction, in the name of the Charity Hospital of New 
Orleans, for the benetit of the Hospital.” 

Judgment was rendered in favor of the hospital, and an appeal was 
taken to the district court and was allotted to Division C, presided 
over by the respondent judge. 

After due hearing, the following decree was rendered by the latter 
court: ‘For the reasons assigned in the written opinion this day de- 
livered and filed, it is ordered, adjudged and decreed that the judg- 
ment appealed from be annulled, avoided and reversed, and it is fur- 
ther ordered that the writ of sequestration herein issued be quashed 
and that the plaintiff’s demand be rejected, with costs in both courts.” 

This judgment, after refusal of a new trial, became final. 

Thereafter, the relator presented this application for mandamus, in 
which he avers that the respondent judge, in violation of law, declined 
to hear and determine the said cause on its merits, but rendered judg- 
ment on the ground that neither the First City Court nor the Civil Dis- 
trict Court had power to entertain said action, because said courts are 
of civil jurisdiction only, and that said suit could only be heard and 
determined in a court having criminal jurisdiction ; and they pray for 
a mandamus, ordering the respondent judge to proceed and decide 
said cause on its merits. The return of the judge sets forth substan- 
tially that, in the exercise of undisputed appellate jurisdiction, he has 
heard and decided the cause referred to on its merits; that his judg- 
ment has become final, and is the property of the party in whose favor 
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it was rendered ; that the said cause is no longer pending in his court ; 
and that to command him to proceed with further trial thereof, will be 
to ignore and virtually annul the final judgment therein rendered, 
without affording the parties in interest an opportunity to be heard; 
and to command respondent to proceed with the trial of a cause which 
he was competent to decide, and has long since decided, and which is 
not now pending in his court. 

It is impossible to evade or overcome the conclusive force of this 
return. 

The jurisdiction of respondent to hear and determine the appeal is 
not disputed, but is affirmed by relators. 


In the exercise of that jurisdiction, he had full authority to affirm, 
amend or reverse the judgment appealed from and to render such 
judgment as should, in his opinion, have been rendered by the inferior 
court. 

He has fully exercised that jurisdiction, and has rendered a final 
judgment, disposing of the whole case and forming res judicata between 
the parties, which has become the property of the defendants in that 
cause, which is not absolutely null, and which cannot be set aside 
without notice to them. 

The authority of such a judgment is not affected by the merit or 
demerit of the reasons which prompted the judge. 

Referring, however, to the written reasons of the judge, we find 
therein no such declension of jurisdiction as is averred by relator. 

We find that the defendant had filed an answer setting up various 
special defenses to the action, amongst wiich are the two following: 

Ist. That the sections (R. 8.) relied on to inflict a penalty which 
can be recovered only in a proceeding by and in the name of the State; 

2d. _That plaintiffs, though claiming for themselves, have no interest 
in the full amount herein claimed, even if entitled thereto, which is 
denied. 

These are the defenses which the respondent, in his reasuns, sustains. 
It is obvious that they are not, necessarily, jurisdictional in their char- 
acter, but are defenses to plaintiffs’ right of action. 

If there was error in sustaining them, the writ of mandamus affords 
no remedy therefor in the situation of this case. 

We might as well be called on to compel a court to rehear and 
determine a cause anew, because the first judgment was based on an 
erroneous determination on a plea of prescription or want of proper 
parties, or any like plea. State ex rel. Berthoud vs. Judges, 36 Ann. 
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982; State ex rel. Cupples vs. Judges, Id. 1016; State ex rel. Insurance 
Company vs. Judges, 36 Ann. 316. 

When any court shall render a judgment declining jurisdiction of a 
suit like this, under Art. 2705 of the Revised Statutes, on the ground 
that such jurisdiction vests in criminal courts alone, we might revise 
such ruling under our supervisory jurisdiction; but we cannot correct 
a final judgment on the merits of the cause on allegations of error in 
the reasons therefor. 


Mandamus refused. 





DISSENTING OPINION. 


BERMUDEZ, C.J. The complaint is that the district judge reversed 
the judgment of the city court and rejected the plaintiffs’ demand; and 
that, in justification of his action, the judge ruled that as the city court 
had no jurisdiction, his own court sitting on appeal has none; and that 
if this ground is insufficient, then that the action was improperly 
brought by the trustees as beneficiaries and should have been insti- 
tuted by the State herself. 

To obtain relief the relators have prayed for a certiorari, that the 
validity of the proceedings below be ascertained, and for a mandamus 
to compel the district judge to determine the case in a different form 
or pass upon the merits. Fj 

I. 


The judgment is irregular on its face. If it be true that the city 
court had no jurisdiction and that the suit was improperly brought by 
the trustees, the judgment ought not to have rejected the demand, for 
that is a judgment in favor of the defendant. It ought to have been 
one of dismissal only. 

Il. 


It is clear that the city court had jurisdiction, for the claim was for 
a sum of money not exceeding one hundred dollars, which, if due, could 
not have been recovered by direct suit before any civil court, still less 
before a criminal court, which has no civil jurisdiction. If the city 
court had jurisdiction, the district court ought to have determined the 
case in a different form, or on the merits. Refusal to do so, however 
conscientiously announced, is a proper cause for a mandamus. 

The judgment of the district court ought to be annulled and that 
court directed to rehear and to determine the cause in another form or 
on its merits. 
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DISSENTING OPINION. 

Warkins, J. Relators are plaintiffs in the suit entitled Board of 
Administrators of the Charity Hospital vs. Henry Galt, master and 
owner of Steamship Lucy P. Miller, instituted in the First City Court 
of New Orleans, under the provisions of R. 8S. Sec. 2705, for the re- 
covery of the fine of $100, specified therein, against defendants ; and 
the enforcement of this privilege on the vessel. Said master was reg- 
ularly cited, and the vessel sequestered. Dilatory and declinatory ex- 
ceptions were filed and overruled. 

In answer, defendant urges the implied repeal of R. 8.2705 by Act 
63 of 1877; and that, if unrepealed, the same is unconstitutional. 
Farther, that the provisions of that law are in restraint of commerce 
and trade, and, therefore, in violation of the Constitution of the 
United States. That ‘section of the Revised Statutes, under which 
the plaintiffs claim, inflicts a penalty on respondent, in an ex parte pro- 
ceeding, and that the proceeding to mulect respondent, could only be 
instituted by the State of Louisiana, or in her name and behalf. 

Finally, he denies that plaintiffs have any right ‘ to the full amount 
herein claimed ;” and disavow any indebtedness. Judgment was 
contradictorily rendered in favor of plaintiffs for amount claimed, with 
recognition of privilege on vessel. Citation of appeal was served on 
September 10, 1885. 

The cause was submitted, in the court of the respondent, on Decem- 
ber 21, 1885. 

In the record there is an agreement of counsel, in which are admit- 
ted the following facts, viz : 

Ist. That a duly licensed branch pilot did offer his services to the 
master. 

2d. That said offer was declined. 

3d. That said demand was made on pilotage grounds, at time 
stated. 

4th. That the master availed himself of the services of another 
person, who was not a licensed branch pilot, for carrying his vessel 
out to sea.” 

Those are all the matters of fact essential to a recovery under the 
statute, quoted in opinion. Upon those pleadings and facts the case 
was examined ; and this respondent’s decrée recites that ‘ for reasons 
assigned in the written opinion of the court, oa this day delivered and 
filed,” the judgment appealed from is annulled and reversed, etc. 

From an examination of the written opinion, referred to in the judg- 
ment of respondent’s court, and made part of his return, it appears 
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that he simply decided that, in his opinion, the “ ground of defense ” 
to the effect that “the provisions of the law relied on by plaintiffs, 
inflict a penalty in the nature of a fine, which is not recoverable in this 
form of proceeding,” is well taken. 

What are the reasons assigned in the respondent’s written opinion, 
above referred to, and made part of his return? He says: ‘If these 
propositions were correct in the case cited—and I imagine they will 
not be disputed—a fortiori, are they correct in the case at bar, since 
here the penalty is imposed by law, for a violation of law, and the liability 
therefor can be ascertained and fixed only through the medium of a prose- 
cution by the State, and not at the suit, in a civil court, of the third person 
named, as the beneficiary of the fine. . * + * * * 
‘¢ The law is essentially penal in its character, and, if the penalty of the 
forfeit can be enforced in this court, at the suit of the plaintiffs, there 
could be no reason why the penalty of imprisonment might not be en- 
forced in the same way, if the statute had contained that word. 

‘“‘ For these reasons, it is ordered, adjudged and decreed that the 
judgment appealed from be reversed, and plaintiff's demands rejected, 
with costs of both courts.” 

What is the complaint made by relator’s of respondent’s proceed- 
ings? 

That he refused to take cognizance of the merits of said cause, and 


held and decided that the statute invoked imposed a penalty, and that 


liability therefor could “be ascertained and fixed only through the 
medium of a prosecution by the State,” and could not be recovered ina 
civil court.” 

They claim that, in so deciding, respondent was guilty of a denial 
of justice, because the civil courts have jurisdiction of such suits; and 
he should have proceeded to try and decide the cause on its merits. 

The statute provides that, under the circumstances recited “ the 
said vessel. her captain and owners, shall forfeit the sum of $100, with 
privilege on the vessel, to be recovered before any court of competent ju- 
risdiction, in the name of the Charity Hospital of New Orleans, for the 
benefit of the hospital.” 

It is too obvious to require the aid of argument that courts of civil 
jurisdiction only could enforce the privilege on the vessel ; and same 
could only be enforced by suit. 

Here we have under consideration no penalty, in the sense of re- 
spondent’s opinion. 

The words of the statute are: ‘‘ The vessel, her captain and owners, 

‘ shall forfeit the sum of $100, with privilege on the vessel,” ete. It is 
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recoverable “in the name of the Charity Hospital of New Orleans, for 
the benefit of the hospital.” 

That is a State institution, which is fostered by it and furnished with 
aliment. It is a charity hospital in fact,asin name. The Legislature 
had the right to give this particular destination to the funds when 
recovered, as it had the undeniable right to create liability for them. 
It had equally a right to confer upon relators the power to sue for their 
recovery, as it did to secure their enforcement by privilege on the 
vessel. 

I do not think there is any reasonable doubt of relators’ right to 
relief by mandamus. As I have shown, the respondent’s court was 
vested with undoubted jurisdiction to try and decide the merits of the 
controversy on appeal; and the First City Court had undoubted juris- 
diction in the first instance. 

Having jurisdiction of the cause, it was the plain constitutional duty 
of respondent to exercise it and decide it on its merits. There was no 
contention as to the facts. They were admitted. Respondent’s failure 
to try and decide said cause on its merits, under the circumstances 

detailed, was, in my opinion, practically a denial of justice, for which 
there could be no other adequate remedy than mandamus. 

“The writ of mandamus is expressly authorized for the purpose of 
directing a court of inferior jurisdiction to perform some certain act 
belonging to the place or quality with which it is clothed, which is the 
precise relief sought here.” C.P.829; 32 Ann. 774, State ex rel. Cobb 
& Gunby vs. Judges; 33 Ann. 358, State ex rel. Harper vs. Judges. 

In State ex rel. Dupereir vs. Judge, 35 Ann. 736, this Court say: “A 
mandamus lies to compel the trial of a cause, when the judge has ille- 
gally refused to go into the merits of the action, upon the erroneous con- 
struction of some question of practice preliminary to whole case.” High’s 
Ex. Legal Rem., sees. 150, 151. 

Mandamus “may be directed more particulaily to judges of inferior 
courts, commanding to render justice,” ete. C. P. 837. 

It matters not that respondent was only exercising appellate juris- 
diction; it was the same jurisdiction that had been exercised by the 
court of first instance in a different way. 

The respondent failed to decide, on its merits, a cause of which he 
had undoubted jurisdiction. 


The effect of respondents decree was to oust the jurisdiction of the 
First City Court, and leave the relators without remedy. That was a 
denial of justice, which should be remedied by mandamus. 
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State vs. Broussard. 


No. 9998. 


THE STATE OF LOUISIANA Vs. ELor DELUC BROUSSARD. 


Proof of the disparity between the size and strength of the prosecutor and the accused, is 
inadmissible unless there has been a prima facie case of self defense laid by the defend- 
ant, or it has been preceded by proof that the accused was the attacking party. 

The statement made by the trial judge in the bill of exceptions, must be our guide in deter- 
mining a dispute as to what was the purport of an oral charge delivered by him, and of 
which the accused complains. 

A motion for a new trial on the sole ground that the verdict is contrary to the law and evi- 
dence, will not receive any consideration at our hands. 

\ PPEAL from the Twenty-fifth District Court, Parish of Vermilion. 

* DeBaillon, J. 


M. J. Cunningham, Attorney General, and R. C. Smedes, District At- 
torney, for the State, Appellee. 


J. A. Chargois and O. C. & J. Mouton for Defendant and Appellant. 


f. 

The opinion of the Court was delivered by ‘ 

Watkins, J. The defendant, Eloi Broussard, was tried and found 
guilty of inflicting a wound less than mayhem, with intent to kill, upon 
the person of one Columbus Broussard, and sentenced to two years 
imprisonment in the State penitentiary. From this verdict and judg- 
ment he has appealed. The matter complained of by him are set forth 
in several bills of exceptions to the refusal of the judge to allow cer- 
tain testimony of the witnesses to go to the jury; and one bill of ex- 
ceptions to the charge given by the judge to the jury. The testimony 
sought to be introduced was listened to by the judge a quo out of the 
presence and hearing of the jury. This testimony was offered to 
prove: first, that Columbus Broussard was a man of more strength 
than Eloi Broussard, the accused, in order to justify the wounding ; 
secondly, to prove that Columbus Broussard, the party wounded, in- 
tlicted a wound with a brick-bat upon the accused, after he, Columbus 
Broussard, had been wounded by Eloi Broussard; and that, after in- 
flicting the blow upon Eloi Broussard, he, Columbus Broussard, went 
into his house to get his gun. 

To determine whether or not the judge a quo ruled correctly in re- 
fusing to allow evidence, showing that in this case the party wounded 
by the accused was a man of more strength than the accused, or a man 
of vicious character to go to the jury, we must first find out under 
what circumstances the law permits such evidence to go to juries. 
| The decisions are clear that a party, in order to introduce evidence 
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as to the character or disparity in size and strength, must lay a proper 
foundation, and show that at the time he, the accused inflicted the 
wound as charged, he was attacked by the wounded party. 

On this question Wharton says: ‘In England we have no author- 
ity direct to this particular po‘nt. Intimations, however, from emi- 
nent judges would lend us to believe that evidence would not be 
refused when there is a prima facie case of self-defense laid by the 
defendant.” Whar. on Hom., p. 503, sec. 607. 

The same learned author sayS: ‘*The general principle then is this : 
not that it is lawful cooly to attack and kill a person of ferocious 
and blood-thirsty character, for it is as much murder in such manner 
to kill the most desperate of men as to kill the most inoffensive; but 
that, whenever it is shown that a person honestly believed himself at- 
tacked, it is admissible for him to put in evidence whatever could show 
the bona fide of his beliéf. Whar. Crim. Ev , see. 69. 

These principles have been crystaiized into our jurisprudence. 30 
Ann. 679, State vs. Burns; 32 Ann. 1177, State vs. Vance; 33 Ann. 
1087, State vs. Jackson,; 35 Ann. 71, State vs. Claude; 36 Ann. 
148, State vs. Watson. 37 Ann. 644, State vs. Janvier; 32 Ann. 20, 
State vs. Spell. 

The trial judge furnishes a statement of the facts proved on this 
point, viz: 

‘Columbus Broussard, seeing that the accused had been drinking, 
replied: ‘Deluc, you had better get in your buggy and go home, and 
leave me in peace.’ Numa Menux then again requested the accused to 
come on with him. Accused stepped back as if he would leave the 
place, but immediately returned and shoved Columbus Broussard 
against the vard gate, nearly throwing (him) down to the ground—the 
yard gate arresting his fall. As soon as he (Columbus Broussard) re- 
covered himself, he faced (che) accused. Both then advanced simul- 
taneously on each other with uplifted hands, Columbus Broussard 
striking at (the) accused on his left shoulder with his naked fist, while 
(the) accused plunged a knife into Columbus Broussard’s side.” 

Further: “TI ruled out evidence going to show that after he had 
been stabbed, Columbus Broussard had run off, stopped, stooped, 
picked up a brick, and struck accused with it, and then went into his 
house and got his gun.” 

His ruling was in exact conformity with the authorities we have cited, 

All of this evidence was irrelevant, as it definitely related to trans- 
actions occurring after the conflict was over. Such evidence could 
only apply to a charge preferred against Columbus Broussard. 
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Il. 

Another bill was reserved to that part of the judge’s charge, which 
was delivered to the jury orally. He delivered a charge to the jury 
in writing, and which is included in the transcript; and in addition 
he gave them the additional oral charge, viz : 

‘Gentlemen, your verdict must be unanimous. You must all agree 
upon it. That verdict may be one of ‘ Guilty’ or “ Not Guilty.” You 
cannot separate. You must remain together in charge of the sheriff.’ 
You may appoint one of your number to act as your foreman, and 
who will deliver your verdict, should you agree to one. If you agree, 
or, if you desire further instructions, you will inform the court, 
through the sheriff.” 

The judge further states, ofticially, in the bill, that this is the only 
part of the charge which was given orally. ‘If I committed an error 
in this case, I want it righted; but I emphatically and distinctly dis- 
claim that I delivered the charge which counsel say I did.” 

The counsel for the accused incorporated into his bill what he claims 
was the substance of the oral charge he complains of as trenching on 
the facts proved on the trial. 

We must take, as our guide, the statement of the judge, made over 
his official signature, affixed to the very bill of exceptions on which 
defendant relies for the reversal of his ruling. 

The record is our safest and only guide. It was the plain duty of 
counsel to have promptly interposed his objections to the charge 
when it was given, and at that time caused the bill to be signed. 

We cannot consider the charge counsel has appended in his bill 
in direct opposition to the judge’s certificate of its incorrectness. 
45 Ann. 770; State vs. Riculfe & McClung. 

III. 

A motion for a new trial on the sole ground that the verdict is con- 
trary to law and evidence is not entitled to notice in this court. 38 
Ann. 301, State vs. Joseph Smith. 

We think the accused is without just ground of complaint. 

Judgment affirmed. 








No. 9999. 
THE STATE OF LOUISIANA V8. JOSEPH PRIMEAUX. 


This Court has frequently signalized its indisposition to interfere with the large discre- 
tion necessarily confided to trial judges in matters of continuances, except in cases 
manifestly arbitrary and unjust. 

A continuance is properly refused, when the accused fails to comply with the rule of court 

43 
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requiring the address and locality where witnesses can be found and se ved, and other 
wise fails to use due diligence ; also where the facts intended to be proved by the absent 
witness, can be and is testified to by a witness present, or even the defendant, availing 
himself of the provisions of Act 29 of 1886, and the testimony would be cumulative 
only. 

A trial judge is justified in refusing to read to the jury the text of a law which has no bear- 
ing on tne prosecution and can therefore find no application. 

Doing so would be uselessly charging abstract propositions of law. 

A charge is not improper or illegal; that it was unnecessary that, a person named in the 
information, as the owner of the property stolen, should be brought to court to testify 
as to that fact, where the ownership is established to the satisfaction of the jury by 
other proof aud that, if such ownerseip is not thus proved, the jury should acquit the 


accused. 
Such charge is rather favorable, than injurious, to the accused. 


PPEAL from the Twenty-fifth District Court, Parish of Vermilion. 
DeBaillion, J. 


M. J. Cunningham, Attorney General, and R. C. Smedes, District At- 
torney, for the State, Appellee. 


J. A. Chargois and O'Brian & White for Defendant and Appellant. 


The opinion of the Court was delivered by 

Bermupez, C. J. The defendant appeals from the verdict and 
sentence on a charge of larceny. 

The record contains three bills of exceptions: 


I, 


The first bill is to the refusal of the district judge to two motions 
for a continuance, based on the ground of the absence of two material 
witnesses. 

The motions were denied because the accused had not used due 
diligence to secure the attendance of the absent witnesses, ard that 
their testimony would have been cumulative only. 

The want of due diligence consists in not having given seasonably, 
as is required by the rule of court, the address or locality at which 
the witnesses could have been found or served. 

On this point, and on other grounds, the district judge has assigned, 
in support of his refusal, elaborate reasons, in which he shows that 
the directions were not given, and that had the defendant acted as he 
ought to have done, he could have secured those witnesses. We 
deem it unnecessary to reiterate those reasons, which appear sufficient 
to justify the refusal. 

Besides, the testimony proposed to be elicited from these witnesses 
would have been cumulative only. 
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The defendant, under the provisions of Act No. 29 of 1886, thought 
proper to testify on his trial. 

What he expected to prove by the absent witnesses, says the judge, 
he himself then testified to. 

The jury would no more have believed those witnesses, who were 
relatives of defendant, than they gave credence to his own statements. 

On the subject of refusal of continuances, on the ground of absence 
of witnesses, this Court has frequently held that it would not interfere 
with the large discretion necessarily confided to trial judges, unless 
in cases manifestly arbitrary and unjust. V., 37 Ann. 775, and author- 
ities there cited. 

The complaint shows neither of these features, in the present in- 
stance. 

Il. 

The second bill is to the refusal of the district judge to read to the 
jury Sec. 832 of the Revised Statutes. 

This section defines the crime and punishment of ‘receiving stolen 
goods, knowing them to have been stolen.” 

The accused was not prosecuted under this section, which was there- 
fore entirely foreign to the issue and was not properly asked to be 
brought to the notice of the jury. 

A court cannot be called on to charge on propositions of law which 
have no reference to the prosecution in progress before it, and which 
under the evidence adduced can find no application. 34 Ann. 1084; 
38 Ann. 41. 

Had the jury, under the charge of larceny made in this case, found 
a verdict of ‘‘receiving goods,” ete., such verdict would not have been 
responsive to the charge. State vs. Moultrie, 33 Ann. 1846. 


Ill. 


The last bill is to the charge of the district judge, who is represented 
as having told the jury that it was not necessary that a named person 
should have been brought into court to testify. 

The bill does not justify this complaint, for it does not appear that 
the judge thus charged the jury absolutely. 

The judge charged substantially, that if the jury are satisfied from 
the evidence that the property alleged to have been stolen belonged to 
Mrs. Ursin Broussard, withont her testimony, it was not necessary that 
she should have been brought into court; while on the other hand, if 
they are satisfied that the ownership has not been satisfactorily proved, 
without the testimony of that person, it was necessary that she should 
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have been brought into court—-for the State must not leave any reason- 
able doubts on the mind of the jury as to the ownership, who must 
give the accused the benefit of such doubt and acquit him. 

This, it would seem, is a charge rather favorable than prejudicial to 
the accused. 


Judgment affirmed. 








No. 9971. 
THE STATE OF LOUISIANA Vs. GILBERT DUBOIS. 
In an appeal by the State from a judgment sustaining a motion to quash an indictment, 
rulings made in favor of the State cannot be discussed, as the accused who has not yet 
been tried could not appeal. 


Act No. 8 of the Extra Session of 1870, entitled an act relating to crimes and offenses, is not 
unconstitutional. Reaffirming State vs. Taylor, 34 Ann. 798. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Blackman, J. 





M. J. Cunningham, Attorney General, and John C. Wickliffe, District 
Attorney, for the State, Appellant. 


M. CO. Moseley for Defendant and Appellee. 





The opinion of the Court was delivered by 

PocuE, J. The State appeals from a judgment quashing an indict- 
ment which charged that the accused did “ wilfully, feloniously and 
maliciously conspire, combine, confederate and agree together with 
one William Smith to commit and procure the commission of the crime 
of murder by wilfully, feloniously and of his malice aforethought to 
kill and murder one William Hull, and to procure said William Hull to 
be wilfully, maliciously and feloniously killed and murdered.” * * * 

The grounds of the motion were : 

1. That conspiracy is an offense at common law, which in its nature 
cannot be committed by a single individual, and this defendant is the 
only person charged with this conspiracy. 

2. That the indictment is void for duplicity. 

3. That the Act No.8 of the Legislature of 1870, approved March 
16, 1870, under which the indictment was framed, is violative of Art. 
114 of the Constitution of 1868, as it does not contain in its. title the 
object or objects for which it was enacted. 

The first two grounds were overruled, and cannot be reviewed in an 
appeal taken by the State, and because the defendant, having not yet 
been tried and convicted, could not appeal from that ruling. 























NEW ORLEANS, MAY, 1887. 


State vs. Darrow. 


The question involved in the third ground was once presented to this 
Conrt, where it was decided adversely to defendant’s present conten- 
tion, and directly to the reverse of the district judge’s ruling in the 
instant case. We refer to the case of the State vs. Taylor, 34 Ann. 978, 
in which, after mature consideration of the subject, we held that “Act 
No. 8 of the Extra Session of 1870, entitled an Act relating to crimes 
and offenses, is not unconstitutional.” A second examination has sat- 
isfied us of the correctness of our views in the case referred to, which 
we hereby reaffirm without repeating them, nothing more being now 
necessary than to refer them to the attentive consideration of our 
learned brother of the district bench, who it seems had not yet had the 
opportunity to become informed of their tenor and effect. In his brief 
the district attorney informs us that the opinion in question was not 
read to the judge. ‘‘ There being no annuals in the court-room, the 
district attorney could only state to the judge that such a decision had 
been rendered.” It might enhance the administration of justice, and 
it might be in the interest of the parishes which are burdened with 
heavy costs incurred in the prosecution of crimes, if the trial judges 
and district attorneys could have at hand the books and other author- 
ities necessary to a correct solution of law-points raised during such 
trials. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed; and it is now or- 
dered that the motion to quash the indictment be overruled, and that 
this cause be remanded to the lower court for further proceedings ae- 
cording to law. 








No. 9979. 


THE STATE OF LOUISIANA Vs. JAMES K. DARROW. 


A motion for a new trial, unaccompanied by any bill of exceptions to the Yuling thereon, 
will not be examined. Unless the record contains either a bill of exceptions, ’ tion in 
arrest of judgment, assignment of errors, or error patent on its face, the judgment will 
not be disturbed. 

PPEAL from the Criminal District Court for the Parish of Orleans. 


Baker, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 
J. J. Foley for Defendant and Appellant. 








The opinion of the Court was delivered by 
Topp, J. The defendant appeals from a sentence of one year’s 
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imprisonment at hard labor, having been convicted of inflicting a 
wound less than mayhem. 

His ouly complaint here is that the trial judge refused to grant him 
a new trial. The motion, therefore, was founded on the separating of 
the jury after retiring to deliberate upon their verdict. 

It suffices to say that no bill of exceptions was taken to the over- 
ruling of the motion. In the absence of such bill, containing the 
evidence or a statement of facts upon which the judge based his 
ruling, this Court is powerless to review the matter. State vs. Wire, 
38 Ann. 685. 


Judgment affirmed. 





No. 9859. 


Tuomas P. HAwTHoRNE vs. Mrs. Mary CLARK ET AL. 

Where a man conveys an immovable to a woman and subsequently marries her, 
there being no marriage contract respecting the property conveyed, he cannot, during 
the marriage, though living apart from his wife, maintain an action against her to have 
said conveyance declared a simulation, nor can he by passing a simulated title to another 
person, enable such person to have the conveyance to the wife annulled on the ground of 
simulation or other cause. 


PPEAL from the Civil District Court for the Parish of Orleans. 
y ‘ Houston, J 


Wm. B. Lancaster for Plaintiff and Appellant. 
J. 8S. & J. T. Whittaker for Defendants and Appellees. 


The opinion of the Court was delivered by 

Topp, J. William Clark on the 17th of December, 1875, conveyed 
the property described in the pleadings being an immovable situated 
in the city of New Orleans, to the defendant, then a Mrs. Mary Quirk. 
A few weeks subsequently he married her. The parties afterward 
separated and are living apart. 

On the 29th of December, 1885, Clark purports to have sold the 
the same property to the plaintiff, his son-in-law, for $2800, on a 
credit of one, two and three years. The instalments represented by 
the promissory notes of the plaintiffs for $100 each. 

A short time after this conveyance to him, the plaintiff brought suit 
against Mrs. Clark, the defendant, to have the title to her of the 
property made by Clark declared simulated and himself recognized as 
the true owner of the same. 

To this action Mrs. Clark excepted, on grounds substantially as 


follows: 
“That the plaintiff was without interest in the sidan matter of the 
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' suit. That his title to the property was simulated; and that he was 
but a person interposed for the purpose of this suit.” 

This exception was sustained and the suit dismissed, and the plain- 
tiff appealed. 

We see no reason to disturb the judgment appealed from. 

Clark and his wife, defendant herein, though living apart, have 
never been separated by judgment, or divorced. During the exist- 
ence of the marriage Clark could bring no suit against his wife to have 
the sale annulled. We are satisfied that this conveyance was made to 
the plaintiff, with a view to enable him to do what Clark could not 
do himself. 

Both the plaintiff and Clark were on the stand as witnesses, and 
this fact was virtually admitted by both of them. 

In answer to a question asked him, the former said (quoting) : 

“He (referring to Clark) turned the property over to me, I suppose 
to make this suit.” 

Then the question was asked: ‘ He turned the property over to you 
to make this suit?” Answer: ‘ Yes, sir.” 

Clark, as a witness, was asked substantially: “If it was not his idea 
when he conveyed the property to Hawthorne that he (Hawthorne) 
would bring a suit against Mrs. Clark, and if he succeeded in the suit, 
would return it to him.” 

To which he answered (quoting): “I don’t know, but I might take 
back the property from him if he gota title to the property * * * 
and wanted his notes back.” 

**Q. Did you not tell him that?” 

“A. Admitting I did, I will say yes.” 





Again, when questioned about what property he owned, Clark 
answered to the effect that all he owned was this property—showing 
that he still regarded himself as the owner of it, notwithstanding his 
conveyarce of it to plaintiff. 

In addition to this, the long terms of credit given, the fact that the 
property stood mortgaged for more than it was worth, and that the 
notes had not been negotiated, and other circumstances needless to 
mention, all argue against the reality of the sale to Hawthorn. 


Thus, concluding that Hawthorn was entirely withont interest, it is 
unneccessary to discuss the abstract question presented whether, even 
had the sale to him been real, he could have any better right to main- 
tain this suit than Clark himself had. 


Judgment aftirmed. 
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No. 9856. 


CAROLINE MEHLE AND HusBAND ET AL. Vs. BALTHAZAR BENSEL. 





Notwithstanding a plea of res judicata is sustained, and a portion of plaintiffs’ demands are 
dismissed, leaving others in controversy, involving less than $2000, this Court is not ne- 
cessarily divested of jurisdiction thereby. 

The usufructuary is bound to keep the things of which he has the usufruct, and take the 
same care of them as a prudent owner would ; and he is answerable for such losses as are 
produced from his default or neglect. 

He is liable for all the expenses for the preservation ‘of the property and the payment of 
taxes. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





John Ray for Plaintiffs and Appellants. 
Braughn, Buck, Dinkelspiel & Hart for Defendant and Appellee. 





The opinion of the Court was delivered by 

Watkins, J. Plaintiffs, as sole surviving heirs of Magdalena Aaron 
and issue of her marriage with Philip Mehlé, instituted this suit 
against the defendant—who was her second husband, and survived 
her—for the possession of a certain piece of improved real estate in 
the city of New Orleans, and $800 damages done the property and 
$2750 rents and revenues thereof. 

They represent that soon after the death of their mother, on the 
2ist of April, 1875, the defendant took illegal possession and control 
of said property, as usufructuary, and has been receiving and using 
the revenues thereof, and that they amounted to $25 per month. 

That defendant claims to be usufructuary by virtue of a testa- 
mentary disposition to that effect in the will of their deceased mother, 
in pursuance of which he was put in possession of said property; but 
they aver that, if same was ever done, it was done in an exparte 
proceeding and without notice to them, and without giving bond, as 
required by law, and same are null as to them. 

They charge that defendant caused no inventory to be taken of the 
property subject to the usufruct, contradictorily with them, and that that 
was necessary to entitle him to take possession as usufructuary. 

That since defendant has taken possession of said property, he has 
abused it by suffering it to go to decay for want of repairs, and some 
of the improvements thereon to be removed or destroyed, so that, in 
consequence, its value has been diminished fifty per cent, and on 
which score they claim $800 damages. 

That he has failed to pay the State and city taxes for several years, 
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_ as it was his duty to have done, if he was usufructuary, and on that 
account said property is liable to be sold at any time. 

That he has failed to insure said property against loss by fire. 

They allege that the will under which the defendant derives his title 
as usufructuary, is null and void, in so far as same gives him the usufruct 
of her entire estate, because she had children of a former marriage, 
and she was legally prohibited from giving to her second husband 
more than one-fifth of her estate in usufruct, to which, in any event, 
they claim it should be restricted. 


They pray, in the alternative that, if the court should hold, and treat. 


defendant as usufructuary, that said usufruct be annulled and set 
aside, and that the property be restored to them. 


I, 


In limine the defendant tendered a plea of res judicata, predicated 
upon a previous suit between the same parties, on the same causes of 
action, and which was finally adjudged and determined between them, 
and he claims that it is a bar to all the demands set up in this suit. 

This plea was sustained by the judge a quo “‘so far as to dismiss all 
portions of the petition of the plaintiffs that allege the nullity of the 
will . ° giving the usufruct to the defendant, or calling in 
question, in any manner the legality or regularity of said usufruct. 

It was overruled as to that portion of the petition that alleges abuse 
by the usufructuary of the property ; its waste and dilapidation ; and 
their claim for resulting damages. 

The plaintiffs urge in this court—neither in argument, plea, or 
brief—any complaint of that decree ; nor did they reserve a bill. 


II. 


Here defendant’s counsel insists that this court is without jurisdic - 
tion ratione materia, because the claims and demands of the plaintiffs 
are in amount much less than $2000. 

On the contrary, plaintiff’s counsel argues that, while the judgment 
entitles defendant to the usufruct, it does not dispense him from com- 
pliance with the law entitling him to it; that he may be legally enti- 
tled to the usufruct, yet, if he does not comply with the law authoriz- 
ing him to be put in possession, he has no right to the enjoyment of it 

Hence defendant is bound to the plaintiffs for the revenues of the 
property during the period of his occupancy of the premises. 

This argument is clearly untenable. The interlocutory decree of 
the court below not only dismissed plaintiffs’ suit in so far as it called 
‘sin question in any manner the legality or regularity of the usufruct ; 
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but the issues remaining in the suit were enumerated and particularly 
specified, viz: 

Ist. The abuse of the property subject to the usufruct. 

2d. Its waste and dilapidation. 

3d. The resulting claim for damages. 

4th. The question of bond. 

The demand for $2750 revenues was thereby eliminated from the 
plaintiffs’ petition, and they did not reserve any bill of exceptions to 
the ruling of the court. 

While the effect of this interlocutory order was to reduce the demand 
to a sum less than $2000, pendente lite, it does not result therefrom that 
this Court is deprived of jurisdiction. 


III. 


The property subject to the usufruct, which has been terminated by 
the death of the defendant since the institution of this suit, was of 
small value at the death of the testatrix. 

It consisted of a small lot of ground in the Fourth District of the city 
of New Orleans, on which there were, at the time, two small tenement 
houses or cottages, constructed of flatboat lumber, and not plastered 
within. This property was usually rented by the defendant at $25 per 
month ; since his death at $14 per month. 

The roof is shown to be in a bad condition, but that is in part refer- 
able to the fact that the slate used, originally, was of an inferior 
quality. 

The defendant is shown to have defaulted in payment of taxes for 
several years; but the plaintiffs contributed to his default by having 
fraudulently procured a sale of the property for taxes, under which 
they received and used its revenues for more than a year, when it was 
judicially annulled and the defendant restored to possession. 

The proof shows that defendant, representing the matrimonial com- 
munity theretofore existing between himself and the testatrix, far- 
nished the means for the construction of the tenements on said prop- 
erty, and for his share of one-half, he obtained judgment against the 
plaintiffs in prior litigation for about $500, and no part of same has 


been paid. 

The judgment appealed from condemned the defendant to pay the 
delinquent taxes on the property; to restore an awning that had been 
permitted to decay, or pay its value, which was fixed at $25; to rebuild 
a wood-shed that had been torn down, or pay its value, which was 
fixed at $25; and required him te furnish security in the sum of $500, 
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as usufructuary, and rejected and disallowed plaintiffs’ demand for 
damages. 

At the time of his death the defendant is represented to have been 
quite an old man. His administrator has been made a party to this 
appeal. 

An examination of the record has convinced us that the judge a quo 
did substantial justice between the parties, and we will not alter his 
decree. 

The effect of defendant’s death during the pendency of the appeal 
will be to dispense the administrator from giving bond and to entitle 
plaintiffs to be placed in the possession of the property subject to the 
usufruct. 

It is, therefore, ordered, adjudged and decreed chat the judgment 
appealed from be amended so as to dispense defendant’s legal repre- 
sentative from giving bond, and to entitle plaintiffs to possession of the 
property subject to the usufruct of the defendant, which terminated at 
his death, during the pendency of this appeal; and that in all other 
respects it be aftirmed, with costs of appeal to be paid by the plaintiffs 
and appellants, and those of the lower court as directed in said decree. 





Judgment amended and affirmed. 


Mr. Justice Todd being absent, takes no part in this opinion. 








No. 9982. 
THE STATE OF LOUISIANA Vs. SEGURA ET AL. 


An appeal taken by the State to a judgment quashing the general venire of jurors on the 
ground that the term of court at which it was impannelled was irregular and illegal, and 
presented here after the jury had been discharged and the term had lapsed, will not be 
entertained, because any judgment we might render would be utterly futile and incon 
sequential. 

It might be different if the indictment had been found by the grand jury formed out of the 
venire quashed, which, however, is not the case. 

ge from the Twenty-first District Court, Parish of Iberia. 

Gates, J. 


C. H. Mouton, District Attorney, for the State, Appellant. 
A. & C. Fontelieu and J. A. Breaux for Defendants and Appellees. 


The opinion of the Court was delivered by 
.FENNER, J. This is an appeal taken by the State from a judgment 
of the court a qua quashing the general venire of jurors drawn to serve 
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at a term of court to be held on the first Monday of April, 1887, ou the 
ground that, owing to certain irregularities in the fixing of said term, 
it was illegal. 

The jury has been discharged; the term has passed; and we would 
be at a loss to conceive of any object in prosecuting such an appeal, if 
the district attorney had not informed us in his brief that the grand 
jury impanelled at said term had returned sundry true bills into court, 
and that he desires the Supreme Court to pass on the question, in order 
to be advised as to what course he should pursue in reference to them. 
But those cases are not before us, and the indictment in this case was 
not found by that grand jury. 

As regards the present appeal, the questions presented are of a purely 
moot character, and any decision we might render would be brutum 
Julmen and entirely inconsequential. We must decline to engage in 
such superfluous and profitless discussion. 

It is, therefore, ordered that this appeal be dismissed. 








No. 9463. 
JAMES Woop vs. Mary L. EGAN. 


A stale demand long withheld from presentation or prosecution, until he, against whom it 
is preferred, has died, is regarded with disfavor. It must be established, when no 
hindrance was in the way, with more than reasonable certainty. The unfavorable 
presumption, created by the delay, can be removed only by peculiarly strong and excep- 
tionally conclusive testimony. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


J. Duvigneaud and Posey & Ker for Plaintiff and Appellant. 
C. H. LaVillebeuvre and Carleton Hunt for Defendant and Appellee. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. Thisisa suit by a former client against the heir of 
his deceased counsel. 

The charge is that B. Egan received, in March, 1874, some $6500, in 
satisfaction of a judgment in plaintiff’s favor, which, notwithstanding 
repeated demands, he has failed to pay over. 

The claim is increased by others for about $200, said to have been 
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given Egan to defray costs,and which he has likewise failed to account 
for. 

The suit was brought in May, 1883. The answer is a general denial. 

The evidence shows that Egan died in December, 1881, leaving 
property inventoried at some $150,000, owing no debts; that he was 
correct individually and professionally ; that after his death, the de- 
fendant here, his universal legatee, sued the plaintiff, who did not set 
up asa counter claim, the amount now sued for; that notice to credit- 
ors was given by the executrix, and that the plaintiff did not present 
himself, and that it is only after the case brought against him had 
been decided, that he instituted this action. 


The evidence establishes beyond question, however, that Egan has 
collected the amount of the judgment mentioned in the petition. 


On the trial the plaintiff testified in his own behalf, and then ad- 
mitted having received $3500 from Egan shortly after he had collected 
the judgment. 


Some thirty witnesses were heard below, to impeach the veracity of 
the plaintiff, and asperse his character. 


The district judge patiently heard and weighed all this testimony. 
In an elaborate opinion, in which the evidence is thoroughly analyzed, 
he states that he has no hesitation to say that the testimony has not in 
the least disturbed the absolute conviction in his mind that Egan loy- 
ally and faithfully accounted to Wood for every dullar that was ever 
due him. 

We have made it our duty to consider the testimony adduced and 
have reached the like conclusion. 

We cannot admit that plaintiff allowed his counsel to retain posses- 
sion of the amount claimed as not accounted for during so many years 
and look with destructive suspicion on the reality of his demand. 

As was well said in Bodenheimers’ case, 35 Ann. 1006: 

A stale claim long withheld from presentation or prosecution, until 
he, against whom it is preferred, has died, must be established with 
more than reasonable certainty. An unfavorable presumption is cre- 
ated by the delay. It can be removed only by peculiarly strong and 
exceptionally conclusive testimony. 

The plaintiff has not made his claim legally certain, so as to recover 
judgment. 

‘These conclusions are supported by good and conservative authority. 
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Davenport’s case, 5 Ann. 141; Simpson’s case, 7 Ann. 555; Sueceasion 
of Rice, 14 Ann. 317; Manning’s Unreported Cases, p. 98, 121, 339 ; 
Cutler vs. Succession of Collins, 37 Ann. 95. 


Judgment affirmed. 


DISSENTING OPINION. 


Topp, J. As stated in the opinion just read, a party must make his 
case certain—it is not enough that he make it probable. This has be- 
come a truism. But in my opinion, the principle involved in it is 
not applicable to the facts of this case, but another truism should 
be applied, to wit: That where the existence of a debt has been estab- 
lished by indubitable proof, it is not enough that its discharge be 
made probable, but it must be made certain. 


There is not the slightest doubt that Bentick Egan collected the 
judgment in favor of Wood. This fact is not controverted, but admit- 
ted. When this money thus collected came into Egan’s hands, that 
moment he came under an obligation to pay it over to Wood; that is, 
that then and there a debt arose on the part of Egan to Wood. This 
shown, plaintiff’s case was fully made out. 

The onus, then, was certainly upon Egan or his legal representative 
to prove a discharge by payment or other mode prescribed by law. 
There is not the slightest evidence of such discharge to be found in the 
record. In fact it has not even been alleged, the answer containing 
only the general denial, which simply put at issue the fact of the money 
being received by Egan. Had proof been offered of its payment to 
Wood, it would not have been admissible under the pleadings. 

When the existence of a debt, as in this case, has been clearly es- 
tablished, it is surely not enough to relieve the debtor to show one or 
more circumstances such as the statemert of the demand or the ability 
of the debtor to pay, sufficient at most to raise a mere probability of 
the non-existence of the debt. 

If its existence at one time is clearly shown, its discharge must be 
made equally clear. 


Controlled by these elementary and imperative principles of the law 
and rules of practice, I am constrained to dissent from the opinion of 


the majority. 


























NEW ORLEANS, MAY, 1887. 





State vs. Brady et al. 





No. 10,003. 


Tue STATE OF LOUISIANA Vs. LUKE BRADY ET AL. 


An indictment accusing a person of ‘‘maliciously, feloniously and willfully assaulting 
another by shooting at him,” prefers a charge within the scope of Section 792 of the 
Revised Statutes, which contemplates four distinct offenses by means of an assault: one 
by * willfally shooting at,” the secend ‘‘ with intent to commit murder,” the third ‘‘with 
intent to commit rape,” and the fourth ‘‘ with intent to commit robbery.” In charging 
the ‘assault by willfully shooting at,” the pleader is not bound to aver or qualify the 
intent with which the assault was made. 

In such a case it is correct to instruct the jury that to convict the accused as charged, they 
must reach the conclusion from the evidence that if death had ensued from the deed it 
was manslaughter. 

In drawing indictments and informations for statutory offenses, district attorneys would 
facilitate the administration of justice by confining themselves within the words of tiie 
statute. ; 

aoe from the Twelfth District Court, Parish of Rapides. 

- Blackman, J. 


M. J. Cunningham, Attorney General, and John C. Wickliffe, District 
Attorney, for the State, Appellee. 


Robt. P. Hunter for Defendant and Appellant. 

The opinion of the Court was delivered by 

Pocnet, J. Luke Brady appeals from a conviction and a sentence to 
hard labor for one year, under an indictment which charged that Luke 
Brady and Peter Paul “did willfully, maliciously and feloniously 
assault one F.O, Nugent by willfully shooting at him,” * * * 

His complaint embraces four bills of exception, the substance of 
which, as suggested by his counsel, turns upon a proper construction 
of Section 792 of the Revised Statutes, under which the indictment 
rests and which reads as follows: 

** Whoever shall assault another by willfully shooting at him, or with 
intent to commit murder, rape or robbery, shall on conviction thereof, 
be imprisoned at hard labor not exceeding two years.” 

In his bill, reserved to the refusal of his motion in arrest of judgment, 
the defendant urges in substance that the indictment charges no offense 
known to the laws of the State, that it fails to qualify the intent with 
which the offense is said to have been committed, and that, if the crime 
sought to be charged is shooting with intent to murder, the charge is 
defective because malice aforethought is not averred. 

The fallacy of the argument is due to an erroneous construction of 
the- plain language of the statute, and in requiring the qualification of 
the “‘ willful shooting at” by the word intent, which has no reference 
thereto. 
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The leading idea or expression in the statute is in the words “ who- 
ever shall assault another,” and not in the words “ willfully shooting.” 

The statute denounces the offense of an assault by “ willfully shoot- 
ing at,” which by itself is a complete and distinct offense without any 
other qualification than that of intent; it denounces the offenses of 
assault with intent to commit murder, rape or robbery—-which are in 
themselves and each separately, distinct and complete offenses; and 
the statute finally prescribes the same penalty for each of the offenses 
thus denounced. State vs. Williams, 38 Ann. 372; State vs. Simien, 
36 Ann, 924. 

Now, as the indictment propounds the charge of a felonious, mali- 
_ cious and willful assault “by willfully shooting at,” * * * it is 
clear that it does contain a charge of an offense known tv our laws, 
since the same is specially denounced in the statute under discussion. 
And as the language used in the indictment is already redundant by 
the qualifications of the assault, which were not necessary under the 
terms of the statute, it is hardly in order for the defendant to suggest 
an improvement in its confection by adding the description of an intent, 
which is absolutely unnecessary. 

Under these views, it becomes unnecessary to indulge with defend- 
ant’s counsel in the idle discussion of the words or charges which the 
pleader should have used, if he had intended to charge the accused 
with an assault by “ willfully shooting at another” with “intent to 
commit murder.” 

If such had been his intention, he would in all probability have pre- 
ferred the charge which is covered by Section 791. The intention of 
the law-maker in providing for the offense of an assault with intent to 
commit murder in Section 792, is to define such an assault by any other 
mode but by “ shooting at.” 

In his other bills the accused complains of the refusal of the district 
judge to give several special charges to the jury, altogether conveying 
the general idea that the State had intended to charge the accused 
with an assault by shooting at with intent to commit a murder. The 
judge properly refused the instractions requested by him in that sense, 
and in substance informed the jury that, to convict the accused as 
charged, they must reach the conclusion that if death had ensued from 
the deed, it would have been manslaughter. He correctly held that 
malice of itself is not murder in a homicide, and that it is only as 
malice aforethought that it becomes an essential ingredient in the 
charge and in the proof of murder. 

This is conceded by defendant’s counsel, as shown by the complaint 
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in his motion in arrest of judgment, touching the omission of the 
necessary words, “ malice aforethought,” if the charge was intended to 
contemplate murder. The whole difficulty arises out of the clumsy 
introduction of the words, malicious, felonious and willful, by the 
District Attorney as qualifying the assault charged, and which were 
not in the least necessary under the requirements of the statute. 

District attorneys would doubtless find it an economy of labor to 
themselves and especially to the courts by following the very words of 
the statute in the confection of indictments or informations for 
statutory offences. 

There is no force in the complaint that the judge erred in charging 
the jury that they could find either of the three following verdicts: 

1. Guilty as charged. 

2. Guilty of assault. 

3. Not guilty. 

We can see no advantage to the accused himself, and no interest of 
justice to be subserved, by charging, as requested by defendant’s 
counsel, that the jury could have returned some one of an almost 
infinite variety of verdicts. ‘ Sufficient unto the day is the evil 
thereof.” 

We find no error in the proceedings to the detriment of the accused, 
who has had the benetit of a most ingenious defense conducted by a 
mind of prolitic resources. 


Judgment aftirmed. 


No. 9923. 


Joun I. ApAMs & Co. vs. BOARD OF LIQUIDATION OF THE STATE 
OF LOUISIANA. 


It is the obvious purpose of the State funding law No. 11 of 1875 that the status of each 
issue of State bonds or warrants, the legality of which is questioned, should be settled 
in a single suit by any holder of such securities ; and, for this purpese, the law author- 
izes all other holders of like bonds or warrants to intervene in such suit and assert their 
rights. 

Whatever relaxation might be made in favor of a boudholder who had been iguorant of the 
pendency of such a suit, it would be inequitable to permit one affected with full 
knowledge thereof to take the chances of a favorable judgment which would settle his 
rights, and then, after an adverse decision, raise, in a new suit, issues contradictory ot 
those presented in the first. In any event, even if not estopped by res judicata, the 
plaintiff, in such new suit, would certainly be compelled to overthrow, by conclusive 
proof, the case which had been made in the former one and on which the decision as to 


44 
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the status of the bonds rested; and the defendant was authorized to offer and have 
received the whole record of such former case, including the evidence. 

Weighing the whole evidence as thus made up, the facts on which the former decision 
was based are not disproved, and plaintiff's bonds must be denied the privilege of 
being funded for the same reasons for which like bonds were rejected in the case of 
Sage vs. Board of Liquidation, 37 Ann. 412. 

Moreover, these bonds were not included in the Auditor's Report of 1874, which this 
Court held in the Pacific R. R. case, 30 Ann. 980, was the basis of the funding scheme, 
within which, consequently, they were not embraced. 

The case is not affected by any equities which plaintiffs, as transferees before maturity, 
may have under the law of negotiable instruments. The Court determines, not all 
their legal rights, but only their right to fund, which right must submit to the condi- 
tions imposed by the funding law, applicable to all obligations of whatever nature and 
by whomsoever held. 

PPEAL from the Seventeenth District Court, Parisi of East 
Baton Rouge. Burgess, J. 


B. J. Sage and E. W. Robertson for Plaintitts and Appellants. 


M. J. Cunningham, Attorney General, for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiffs are holders of four bonds, for $1000 each, of 
the same series and character in every respect as the bonds which 
were involved ip the case of B. J. Sage vs. The Board of Liquidation, 
decided by this Court, and reported in 37 Annual 412. Although we 
held in that case that the bonds therein involved were not fundable, 
plaintiffs, represented by B. J. Sage as attorney, claim, in this pro- 
ceeding, that their bonds, though standing precisely in consimili casu, 
are fundable, and demand judgment to that effect. 

The bonds in both cases belong to a series of one hundred and 
eighty-four thousand dollars, issued at one time to the same person, 
Montfort Wells, in the same manner and for the same consideration, 
under Act No. 16 of 1864, passed by the Legislature of the State, 
which professed allegiance to the government of the Confederate 
States. 

We find in the record the following admission: *‘ The four bonds 
sued on in this case and the five bonds sued on in the Sage case were 
all part of the 184 bonds acquired by Wells from the State at the 
same time and in the same transaction.” 

Mr. Sage, as a witness in this case, testifies as follows: ‘I think I 
know where the bonds that were issued to Wells are. I have been 
connected with and interested in these bonds for twelve or fifteen 
years. Have been the attorney and professional adviser of the 
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original holders of these bonds for fifteen or twenty years. These 
bonds are placed where they are now by me, either as owner or agent 
of the owners, with the understanding and reservation that I am to 
act as agent of the present owners in any settlement with the State 
that may be made. When the State sees proper to settle the matter I 
am fully authorized to represent the owners. I have made consider- 
able efforts to settle or collect these bonds with the Legislature and 
public officials. In these efforts I represented the whole of these 
bonds, except a few which have been lost. 

‘In my own right I own, I think, about one-third of these bonds, 
with the obligation to attend to the settlement and litigation attending 
them, except those that have beer. transferred, and as a part of the 
consideration referred to is a long list of arduous services for many 
years as attorney and agent, and whatever I do for any of these 
parties is to be justly compensated. The efforts | have made in these 
respective suits have been coutined to them, and any advantage to 
other interests would be incidental, though I have wished to promote 
the interest of all by any success I might attain. I am now attorney 
or agent for six or seven different holders of these bonds under the 
reservation above mentioned, and only to that extent, with the control 
to settle with the State, if the State will make proper terms.” 

The bonds in this case were transferred to plaintiffs, during the 
pendency of the Sage suit, with the endorsement, ‘‘ M. Wells, per pro 
B. J. Sage,” said M. Wells being the registered owner, as appears 
from the Auditor’s certificate of registry on the back of the bonds. 

The following is the power of attorney under which this transfer 
was made: 

‘* Mr. B. J. Sacre, New Orleans: 

“Dear Sir—You are hereby authorized to endorse or transfer any of 
the bonds issued by Henry W. Allen, late Governor of Louisiana, 
belonging to my wife, but issued in my name to my order, for any 
purpose you may deem proper. He can sign my wife’s name, also, 
when it is required in the management of said bonds. 

*« [Signed] ‘*Montrort WELLts, 
‘* JEANNETE WELLE. 
‘** Authorized by her said husband, 


‘* Montrort WELLts.’ 
Plaintifts themselves testify that, after the trausfer, ‘* the bonds 
were left in Sage’s hands to be collected by him as our attorney and 


agent.” 
Tn the petition in the first suit Mr. Sage alleged “that he holds as 
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the assignee and agent of Mrs. J. D. Wells and other parties five 
certain bonds of one thousand dollars each,” etc. 

The foregoing statements, grouped together, plainly and conclu- 
sively indicate that, at the time when he instituted the first suit, Mr. 
Sage held the bonds now presented by plaintiffs, by the same right 
and in the same capacity in which he held the bonds then sued upon, 
i. e., “as the agent and assignee of Mrs. J. D. Wells and other 
parties,” and that when pendente lite, he transferred these bonds to 
John I. Adams & Co., he still retained possession of them and 
continued to represent the latter as he had the former owners. 

Mr. Sage, thus representing the whole of these bonds and being the 
common agent of all the owners thereof for the express purpose of 
prosecuting their claims against the State, brought his first suit upon 
tive of these bonds in the declared capacity of “ assignee and agent of 
Mrs. J. D. Wells and other parties.” In that petition, verified by his 
unqualified oath, Mr. Sage alleged that the bonds were issued and 
delivered in exchange for certain property delivered to the State gov- 
ernment. 

On the trial the testimony of Montfort Wells, the person to whom 
the bonds were issued, was taken, and he positively swore that the 
whole of these bonds were issued to him in exchange for sugar which 
had been raised upon a plantation belonging to his wife, Mrs. J. D. 
Wells. His statement was supported by the testimony of E. W. 
Halsey and of James C. Wise, officers then connected with the State 
government. 

Upon these pleadings and this evidence, we held that the bonds 
were not “issued in strict conformity to law,” as required by the 
express terms of the supplemental funding Act No. 11 of 1875, and, 
therefore, that they were not fundable. See Sage vs. Board, 37 
Anp. 412. 

In the present suit the plaintiffs omit the allegations which had 
been made in the Sage case with reference to the exchange, and 
content themselves with the general allegation on that point that the 
bonds were “sold to Mrs. J. D. Wells,” and were issued ‘in strict 
conformity to law.” 

The plea of res adjudicata was interposed by the State, based on the 
record and judgment in the Sage case. 

We think it would undoubtedly be good against Mrs. J. D. Wells 
and B. J. Sage, from whom Adams & Co. acquired the bonds now sued 
on. The case would be assimilated to that where the holder of two 


promissory notes given in the same transaction had brought suit on 
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one of them which had been defended on the ground of fraud or other 
vice in the transaction on which both notes were based, and it is held 
that a judgment on that issue would be conclusive in a subsequent 
action on the other note. Mr. Bigelow lays down the general rule: 
“A point once adjudicated by a court of competent jurisdiction may 
be relied on as an estoppel in any subsequent collateral suit in the 
same or any other court, when either party, or the privies of either 
party, allege anything inconsistent with it, and this, too, whether the 
subsequent suit be upon the same or a different cause of action.” 
Bigelow on Estoppel, p. 45; Johnson vs. Weld, 8 Ann. 126; Gardner 
vs. Buckbee, Ist Cowen 120; Edgell vs. Sigerson, 26 Mo. 583; Hanley 
vs. Foley, 18 B. Monroe 519. 

And it has been pointedly affirmed by the Supreme Court of the 
United States, in a very analagous case, where it was held that judg- 
ment in a suit upon certain municipal bonds, part of a larger issue, is 
conclusive on the question of validity of the issue, ina suit between 
the same parties on other bonds of the sume issue. Beloit vs. Morgan, 
7 Wall 619. 

It is a grave and doubtful question whether Adams & Co., acquiring 
these bonds from the parties to that suit pendente lite, and leaving 
them in the hands of the principal party thereto, as their agent and 
attorney, thus affecting them with his full knowledge of the pendency 
of the suit, have not therehy become privies and subject to the same 
estoppels which operate against their authors. It is not necessary, 
however, that we should decide this point on general principles, and 
we do not do so. 

It is sufficient to consider it in reference to the peculiar action here 
involved, which is brought under the special provisions of the Funding 
Act No. 11 of 1875. That act regulates the duties of the Board of 
Liquidation touching the funding of bonds or warrants of the State, 
the legality or validity of which has been, or may be, questioned, and, 
in such case, it prohibits the funding “ uvtil the legality and validity 
of each and every issue of bonds and warrants, as aforesaid, shall have 
been finally passed upon and determined by the Supreme Court of the 
State.” It evidently contemplates that the question, as to each issue, 
shall be determined in a single suit, and provides that “all costs 
incurred in any suits under this act, to the extent of one suit carried to 
a final issue, as to each separate issue of bonds or warrants * * 
shall be borne by the State,’ ete. In order ‘to protect all rights which 
may be involved in such suit, it expressly provides that all parties 
concerned, every tax-payer, and any holder or holders of bonds or 
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warrants, whose legality, ete., is questioned in any suit or suits 
broaght under the provisions of this act may intervene in said suit or 
suits, and that the cost of sueh intervention shall abide the result of 
the suiis.” 

We have held that, inasmuch as a “ final decree” of this Court is 
an essential prerequisite to the funding, the warrart or bondholder 
may appeal to this Court even when the judgment below has been in 
his favor. State ex rel. Meyers vs. Board, 33 Ann. 126; Charles vs. 
Board, 37 Ann. 177. 

It is clearly the equitable purpose of the law that the rights of all 
holders of bonds and warrants of the same issue shall be settled by 
one decision made in a case involvivg any of such bonds or warrants, 
and that all parties concerned should appear and vindicate their 
rights in such suit. Whatever relaxation might be made in favor of a 
bondholder, who had failed to take cognizance of such a suit through 
ignorance of its pendency, it would certainly be most inequitable to 
permit parties situated like the present plaintiffs, who were represent- 
ed as to the bonds held by them by the very plaintiff in that suit, to 
lie quietly by and take the chances of the decision, which, if favora- 
ble, would have conclusively settled the status of their bonds, and 
then, after an adverse decision, to come in and raise issues absolutely 
contradictory of those then presented. Their silence and failure to in- 
tervene, under the express authority to that effect, granted by the law, 
may well be construed as an acquiescence in the issues as made in the 
suit, and a submission to the judgment rendered thereon. 

But the plaintiffs here go much further than this. Not only do they 
claim exemption from any prejudice, by reason of said judgment, but 
they svek to exclude from our view the case which was therein made 
and the evidence on which our decision rested. The State offered the 
entire record in the Sage case, including the evidence offered therein, to 
which plaintiffs objected on the ground that it was res inter-alios acta, 
and they excepted to the ruling of the judge admitting it. We think the 
ruling was manifestly correct. No one can read the funding act of 1875 
without discovering its clear intention to make the decision of a single 
suit as to each issue of bonds, at least prima facie conclusive as to the 
fundability vel non of all the bonds of that series. We go to the verge 
of indulgence to holders of bonds not parties to such a suit, if we 
allow them the privilege of rebutting such presumption by producing 
new evidence which, if it had been presented in the former suit, would 


have led to a different conclusion ; but, in so doing, the new evidence 
must be taken in connection with the former, and the whole must be 
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weighed together, and we must then determine whether, on such con- 
sideration, we should reach a different conclusion. 

Thus, in the Sage case, upon the evidence then introduced, we held 
that the issue of bonds, to which those of plaintiffs belonged, was 
made as an exchange for sugar, and, therefore, not “in strict conform- 
ity to law.” Now plaintiffs come and ask us to decide the contrary, 
and to hold that those bonds were not exchanged, but were sold for 
money as directed by the law. The least that can be required of 
them is surely that they should make a stronger case in favor of their 
position than was made in sapport of the former; and, in order to do 
so, they must present the whole together; for, while they represent 
but four bonds, we are called on to render a decision binding on the 
State as regards 184 bonds, and overthrowing a former decision on 
the same question, 

Under this view, receiving and considering the testimony presented 
in the Sage case, we are left without a shadow of doubt that the alle- 
gations then made were true, that the bonds were unquestionably 
exchanged for sugar, and were not sold, as directed in the act under 
which they were issued. Who should have known the fact so well as 
Montfort Wells, who conducted the transaction, aud who most cireum- 
stantially testifies that he refused to sell the sugar for the money then 
current, and would accept no settlement except in bonds? His testi- 
mony is supported by that of the other witnesses, and is contradicted 
by nothing except entries in the Auditor’s books of the same charac- 
ter, though a little more extensive, as those which were presented and 
discussed by as in the Sage case. We are satisfied that these entries 
are merely formal, made to satisfy the requirements of the State’s 
method of book-keeping. Nothing could be more improbable than 
the theory that the Governor had paid to Wells $184,000 in carrency 
for this sugar, with which Wells had bought the bonds. Nor is any 
showing made that the Governor had such funds of the State in his 
possession, or any authority of law to so dispose of them. 

In addition to the foregoing, we may say that the decision of this 
Court, in the Pacific Railroad case, 30 Ann. 980, substantially holds 
that only the issues of bonds and warrants enumerated in the Audit- 
vr’s report of 1874, were embraced in the funding scheme; and the 
evidence here shows that these bonds were not included therein. We 
doubt if they have ever been included, as debts of the State, in any 
Auditor’s report since the reconstruction Constitution of 1868. It 
would require great hardihood for anyone to say that it was the in- 
tention of the Legislatures, which framed these funding laws, to em- 
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brace these bonds or to authorize their funding. We are satisfied 
there was no such intention. Nor is this case, in the slightest degree, 
affected by any equities which plaintiff might claim under the law 
governing negotiable instruments. That question was fully settled in 
Lord Cecil’s case, 30 Ann. 34, where, with obvious correctness, it was 
held thatin proceedings to fund under these laws, the Court was not 
called upon to determine all the legal rights which transferrees of 
negotiable bonds before maturity might have against the State, but 
simply their right to fund, under these special laws, which right could 
only be asserte:! on strict compliance with the conditions imposed by 
the laws, which conditions apply equally to all obligations by whom- 
soever and under whatsoever title they may be held. 


Judgment affirmed. 
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Succession OF Mrs. MINERVA SPARROW, ON OPPOSITION TO PRO- 
VISIONAL ACCOUNTS OF ADMINISTRATION AND TO TABLEAU OF 
DEBTs. 


JoHN W. DECKER, GUARDIAN, ET AL. VS. CHRISTOPHER CHAFFE, JR., 
ADMINISTRATOR. 
[Consolidated. ] 


A commission merchant holding funds as the proceeds of products owned by a deceased 
person, holds the same in trust, and cannot legally pay them to any other but the duly 
qualified representative of the succession. 

A payment to any other will not discharge him from his legal responsibility therefor. 

The opposition of one of these heirs to an account of administration is sutticient to submit 
the whole account to judicial test, although the other two heirs may have approved of 
the sume. In such a case parties in interest, whose claims may be rejected, have their 
recourse against the heirs who have recognized their claim in due course of administra- 
tion. It is no longer an open question in our jurisprudence that an executor or 
administrator cannot, at the risk of the succession, carry on planting operations and 
contract, in so doing, debts so as to bind the estate. 


’ In sach cases the administrator, who has not tried to lease the succession property, will be 


held liable for the rental value of the same. 
Errors of judgnent, not amounting to malfeasance, are not sufticient causes for the removal 
of sn administratior, or to authorize one of his securities to withdraw from his bond. 


A PPEAL from the Eighth District Court, Parish of East Carroll. 
AX =6Delony, J. 


Chas. S. Wyly, F. F. Montgomery and W. G. Wyly tor Opponents and 
Appellants. 
J. W. Montgomery, C. J. & J. 8. Boatner and D. B. H. Chaffe contra, 


The opinion of the Court was delivered by 
Pocus, J. This litigation involves the discussion of a first and of 
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a second provisional accounts of administration, and of a tableau of 
debts, of the succession of Mrs. Minerva Sparrow, presented by Chris. 
Chaffe, Jr., the present administrator of said succession, and it is 
predicated on the following facts and judicial proceedings: 

At her death in December, 1879, Mrs. Minerva Sparrow, who was 
separate in property by judgment from her surviving husband, Edward 
Sparrow, left an estate consisting of three cotton plantations, of some 
town lots, and of movable effects attached as appurtenances to the 
plantations, amounting altogether, as shown by the inventory, to 
$68,421 25. 

She died intestate, and left as heirs at law two daughters, of age, 
Mrs. Kate Foster and Mrs. Fanny Ashbridge, and two orphan grand- 
daughters, Mary and Kate Decker, issue of a predeceased daughter, 
Anna Sparrow, wife of John N. Decker. 

Having been abandoned by their father shortly after their mother’s 
death and soon after their birth, the orphan twin sisters, Mary and 
Kate Decker, were taken in charge by their grandparents, Edward 
Sparrow being appointed as their tutor ia August, 1881. In July, 
1885, their father appeared and qualified as natural tutor, but he died 
shortly thereafter, and now they are represented in these proceedings 
by a tutor ad hoc, Chas. 8. Wyly, Esq. 

In July, 1880, seven months after the death of his wife, Edward 
Sparrow was qualified as administrator of her succession, the property 
of which, however, had been in his possession and under his control 
from the time of her death. 

Beginning under his precarious possession and continuing under his 
administration, Edward Sparrow cultivated on a large scale the plan- 
tations belonging to the succession, and extended his operations to 
other and adjoining lands, which he rented, as well as to a plantation 
store from which he furnished supplies to the large force of laborers 
which he employed in his planting enterprise. 

He died in July, 1883, without ever presenting an account of his 
administration. 

He was sueceeded as administrator by Chris. Chaffe, Jr., a resident 
of the city of New Orleans, a member of the commercial firm of John 
Chaffe & Sons, cotton factors, with whom the deceased administrator 
had carried on all the financial operations of the succession, and who 
claimed to be creditors of the same in a large amount, as advances for 
the cultivation of the succession plantations, the correctness of whose 
account had been acknowledged in writing by Edward Sparrow a 
short time previous to his death. The new administrator, who was 
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qualified on the 4th of August, 1883, continued to cultivate the planta- 
tions precisely as his predecessor had done, including the employment 
of the firm of John Chaffe & Sons as his commercial merchants, but 
he abandoned the plantation store which had been kept by the 
previous administrator. 

On the 24th of April, 1885, he presented his first provisional account 
of administration, covering the operations of the years 1883 and 1884, 
and showing to the credit side of the succession $54,590 68 and debits 
amounting to $45,265 50, striking as balance of assets in his hands 
the sum of $9325 18. On the same day he filed a tablean of debts 
due by the succession amounting to $40,719 73. 

That statement included a debt of $27,466 68 due to the firm of 
John Chaffe & Sons, which had accrued during the administration of 
Edward Sparrow, and an additional indebtedness composed of certaiu 
notes of over $4000, and others aggregating $7051 32 due by Mrs. 
Minerva Sparrow to said firm. 

The account and the tableau were both opposed by Mrs. Fanny 
Ashbridge, one of the heirs of age. Before the trial of the opposition 
the administrator presented a second vrovisional account, which was 
tiled in April, 1886, in which he covered portions of the years ISs4 
and of 1885, and in which he was made a creditor of the succession in 
the sum of $1682 49, exclusive of his commission as administrator. 

That account was likewise opposed by Mrs. Ashbridge, who was 
joined by John N. Decker, guardian and natural tutor, and subse- 
quently by Chas. S. Wyly, the tutor ad hoe of the minors, Mary and 
Kate Decker. 

Engrafted on these oppositions is an action brought by them in 
July, 1885, for the destitution of Chris. Chaffe as administrator, on 
the ground of various acts of alleged malfeasance. This suit was 
consolidated with the main action involving the various accounts of 
administration. While the record shows that all the items of both 
accounts and of the tableau of debts were opposed, it appears there- 
from that the main ground of attack is the alleged want of legal 
authority of either of the two administrators to have undertaken large 
agricultural ventures with the plantations belonging to, and at the 
risk and expense of, the succession. Alleging that the cotton crop of 
1879, left by Mrs. Minerva Sparrow, and shipped to, and sold by, John 
Chaffe & Sons, was more than sufficient to extinguish the debt which 
she owed to that firm, and that, therefore, the succession owed no 
debts, opponeuts seek to hold the administrator, Chaffe, judicially 


























NEW ORLEANS, MAY, 1887. 


Succession of Sparrow. 


responsible for the rental value of the plantations belonging to the 
suecession. 

Under an order rendered by the court on an exception of accountant, 
opponents, under protest, elected to claim the rents of the planta- 
tions, instead of discussing the accounts of the expenses of raising, 
and of the proceeds of, the crops. The district judge maintained 
both accounts and the tableau of debts, with some slight amendments. 
He dismissed the demand for the removal of the administrator, as 
well as the rule to compel him to furnish a aew bond, but he enforced 
the demand of Mrs. Ashbridge to be discharged as one of the sureties 
on the administrator’s bond. From that judgment the opponents and 
the accountant have both appealed. 

a 

From balance sheets rendered by the firm of John Chaffe & Sons, in 
February, 1880, it appears that on account of cotton sold by them on 
account of Mrs. Sparrow, she had a balance to her credit in their 
hands amounting to $11,451 61, and that they held her notes aggre- 
gating $11,051 32. Instead of compensating their claim against the 
succession by the proceeds of the cotton received for its account, they 
erroneously attempted to charge against the succession and to the 
proceeds of its cotton a debt due to them by A. M. Ashbridge, the 
husband of one of the heirs, and also a personal debt which Edward 
Sparrow owed to them. 

As the succession was then unrepresented, and as neither of the 
debts could, under any circumstances, be charged to Mrs. Sparrow, 
the settlement was entirely unauthorized, and was absolutely null. 

The authority set up by John Chaffe & Sons, as coming from Ed. 
Sparrow, is of no avail. He was not yet the administrator, and he 
was powerless to legally bind the suceession. 

Tn law John Chaffe & Sons must be held to have never parted with 
that fund, and in law it must be attributed to the indebtedness of 
Mrs. Sparrow to the firm. 

Either their notes have been compensated by the proceeds, or the 
fuud is yet in theiy hands. The most equitable horn of the dilemma 
towards them is to compensate the one by the other, and thus avoid a 
discussion of the plea of prescription which opponents had set up 
against these notes due by Mrs. Sparrow. The amount of these notes 
must, therefore, be stricken out of the tableau of debts due by the 
succession, as contended for by opponents, by which operation a debit 
of $400 29 will stand against John Chaffe & Sons as the difference 
between the proceeds of the succession cotton and the amount of the 
notes due by Mrs. Sparrow. 
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As all the other items contained in the tableau of debts originate 
from the planting operations of both of the administrators indiserimi- 
nately, their validity turns upon the right of either or both of the 
said administrators to cultivate the plantations for the benefit, and at 
the expense, of the succession, and that discussion presents the crucial 
question in the case. 

But an incidental question, which affords the most harrassing com- 
plication in the whole controversy, must first be disposed of, and that 
is the authority which the administrator holds up from the two heirs 
of age, conferring to him the right to cultivate the plantations. The 
record contains two instruments executed by Mrs. Foster and Mrs. 
Ashbridge, who therein recognize the indebtedness of the succession 
of Chaffe & Sons, resulting from their father’s planting operations as 
administrator of their mother’s succession, and other evidence added 
thereto might justify the conclusion that these two heits had concurred 
in their father’s plan for a large agricultural enterprise. But they 
were not the only heirs of the succession, and surely their consent 
cannot be invoked as binding the whole succession. Without discuss- 
ing now the ultimate legal consequences which may result to them 
from the acts in question, it is both rational and legal to hold that, as 
the minor heirs could not be bound otherwise than by operation of 
judicial proceedings regularly carried on in their behalf, the consent 
of the heirs of age cannot bind the succession as a legal entity. 

It is elementary in our practice that all parties who are cited to 
show cause why an account of administration should not be approved 
and homologated, are defendants, and that an opposition is an answer. 
Succession of Romero, 28 Ann. 607. It follows, therefore, that the 
pleadings of one party in interest canoot be binding on another. 

In this case the minor heirs, through their tutor ad hoc, fully author- 
ized to represent them, have filed an answer which contests the legality 
of the debts charged to the succession, and thei: right of urging that 
defense cannot be impaired by the petition of intervention of Mrs. 
Foster, who alleges the regularity of all the proceedings which are 
assailed by her co-heirs. No more can their position be affected by 
any acts or contracts of either or of both of the heirs of age, by which 
they might eventnally be held liable for their virile or respective 
shares in the debts which are resisted in these oppositions. The 
question which their pleadings present is one of law and of right 
which reaches the whole succession, and it cannot be divided or 
parceled into fragments for the purpose of discussion. 





, 





NEW ORLEANS, MAY, 1887. 


Succession of Sparrow. 


We shall, therefore, treat the question as affecting the succession as 
an entirety, irrespective of the special attitude of any particular heir 
in the premises. 

After arguing that there was no necessity for the sale of any of the 
immovable property of the succession, under the provisions of Arti- 
cles 1163, 1164 and 1165 of the Civil Code, counsel for the accountant 
contend that it then became the bounden duty of the administrator to 
cultivate the plantations, and that, therefore, the heirs are bound fer 
the debts which he may have contracted in furtherance of that duty. 

His main reliance is on Article 1168 of the Code, which reads as 
follows : 

‘If it is not necessary to sell the property engaged in agriculture, 
belonging to the successian, in order to pay the debts, it must be 
preserved and administered by the curator for the account of the 
absent heirs for one year after his appointment.” 

But nothing in the record even sug gests the slightest pretence that 
the cultivation of these plantations was undertaken under the authority 
of that article. 

It is in full proof throughout the record that the object of Edward 
Sparrow was far from the idea of preserving and administering the 
property on account of the heirs and for a limited time. It appears, 
on the contrary, that his was a deep-laid programme and a foregone 
conelusion to undertake an extensive and risky planting venture, as 
though he was the owner of the entire estate, and for an unlimited 
time. Hence, he undertook the crops of 1880, 1881, 1882 and 1883, 
and undismayed by the losses which he encountered, he persevered in 
his honest intention to work the estate out of debt, for the benefit of 
his children and grandchildren, up to the very moment of his death. 
And such was his solicitude that his plan should not be defeated even 
by death, that in anticipation of an approaching end of his long life, 
he took great pains to select the present administrator as his successor, 
and to specially charge him with the execution of his programme. He 
seemed, indeed, to have entirely lost sight of his connection with the 
property as av administrator. His convictions on the subject are thus 
described by counsel for the accountant herein: ‘ It must be borne in 
minc that Gen. Sparrow had himself, by talent and industry, made all 
this property, and, morally, was the owner of it.” 

It was that same misconception of the true conditions of things 
which has superinduced all the errors which have continued to swell 
the great complications which beset us on all sides in this controversy. 
It was manifestly the same misconception which subsequently shaped 
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the course of the present administrator, and, therefore, the record 
shows him honestly, faithfully, but erroneously, following the foot- 
steps of his predecessor in the administration of this large estate. 

Far from making any effort to lease the plantations of the succes- 
sion, Gen. Sparrow actually rented adjoinivg lands to which he 
extended his hazardous agricultural euterprise, and no effort was ever 
made by either of the administrators to lease any one of the planta- 
tions. The only letting which was done or even tried was to laborers, 
known in the cotton regions as ‘‘ tenants,” who pay their rent in 
cotton or lint, and who are supplied for all their needs by the »lanter 
himself, and in this case by the administrator, by and through the 
plantation store hereinabove referred to. During Chaffe’s administra- 
tion the store has been kept and run by hjs overseer or manager on 
his own account. The current of authority in our jurisprudence is to 
the effect that executors and other succession representatives ** cannot 
at the risk of the succession carry on plantation operations, and con- 
tract, in so doing, debts, so as to bind the estate.” 

The rule is not absolutely inflexible to the extent of annulling or 
defeating a debt incuried by an administrator in meeting the expeuses 
necessary to save and harvest a crop already begun, or hanging by the 
root at the date of his appointment. But it is manifestly sufficient in 
scope to amply cover the ease now under discussion. Miltenberger 
vs. Elam, 11 Ann. 668; Succession of Décuir, 22 Aun. 372; Miltenber- 
ger vs. Taylor, 23 Ann. 189; Carroll et al. vs. Davidson, 23 Ann. 428 ; 
Forsheim vs. Holt, 32 Ann. 133. 

In the case of Carroll et al. vs. Davidson, just quoted, the Court 
described the very effect which would, in this case, eventually seal 
the fate of the heirs of Mrs. Sparrow, if the administrator were 
allowed to go unbridled in the planting venture, so inauspiciously 
inaugurated by Gen. Sparrow, when it said: ‘* To permit an adminis- 
trator, indefinitely, to carry on the plantation business and annually 
increase the indebtedness of the estate, would give him the power to 
ruin the estate irretrievably.” 

That utterance is characterized by couusel for Chatte & Sons as 
erroneous and inconsistent with previous, as well as with subsequent, 
rulings of this Court on the same subject. But our researches iu this 
ease, which have been long, tedious and thorongh, have led us to the 
same conclusions as ar2 therein announced. 

The same rule was clearly recognized and firmly applied by our 
immediate predecessors, the successors of the bench which rendered 
the decision so earnestly assailed by counsel. 
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in the case of Forsheim vs. Holt, 32 Ann. 133, the Court used the 
following language: ‘ Now, we take it that it is no longer an open 
question that av executor cannot, at the risk of the succession, carry 
on planting operations and contract in so doing debts, so as to bind the 
estate; at all events, certainly not without previous authority ob- 
tained.” And the opinion then proceeds to demonstrate that the ques- 
tion is net touched by two cases on which counsel for accountant 
herein place great reliance. Succession of Wederstrandt, 19 Ann. 494; 
Succession of Brown, 27 Ann, 331. 

The case in hand is a fair illustration of the wisdom of the rule. A 
succession without debts was run into debt exceeding $35,000 by means 
of planting operations which lasted three years and a half. 


The recent opinion of this Court in the case of the Succession of 


Myrick, 38 Aun. 611, is iu vain invoked by counsel for accountant in 
support of their contention. The issue in that case involved the right 
of the heirs to claim of the administrator the value of working animals 
on the ground that he should have sold them and not have allowed them 
to die away on the plantation, and to enforce the liability of the ad- 
ministrator for five years’ rent of the place. 

The court exonerated the administrator from both claims, on the 
ground that he could not have sold the working animals separately 
from the plantation to which they were attached ; and on the addi- 
tional greund that, having tried without success to lease the plantation, 
the administrator was legally justified to cultivate it so as to save it 
from waste. It must also be noted that the administrator in that case 
did not seek to bind the suecession for debts incurred in his planting 
operations. 

Our conclusion is, therefore, that the accountant was not authorized 


to carry on planting operations on the account, and at the expense of 


the succession, and that we have, therefore, no concern with his ac- 
counts covering his operations in that line. 

And we hold further that, having made no eftort to lease the planta- 
tions under his administration, he is liable for the rental value of the 
same during the time that he cultivated them for his own account 
under the law. We note in this connection the contention of counsel 
that ‘‘ there is no law authorizing or recognizing the property of a suc 
cession to be leased,” and that they support their position by referring 
to two decisions of this Court. The first is the case in 35 Ann. 858, 
Succession of Richmond; but the authority of that case doubly con- 
flicts with their argument. In the first place the opinion directly 
recognizes the authority of the administrator to lease succession prop- 
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erty; and in the second place the court said, in answer to a claim, that 
the property should have been leased at public auction: “ We know 
of no law and we have been referred to none, which compels the ad- 
ministrator of a succession to lease property at auction.” (Italics ours.) 

The second is the case of the Succession of Myrick, 38 Ann. 611— 
but the following quotation from it is a sufficient answer to counsel’s 
contention: *‘ It was his duty to have leased the plantation if he could, 


but we are satisfied from the testimony of the administrator and of 


Ed. Myrick, the tutor of the opposing heirs, that this was impossible.” 

‘As to the value of the rental of the three plantations we tind the tes- 
timony very conflicting. But in consideration of the depreciated value 
of that kind of property and of the low prices which cotton commands 
on the market, we have adopted a low estimate and we conclude to fix 
the rent of the three plantations together at the sum of four thousand 
dollars per annum subject to deduction for taxes levied thereon, and 
to the administrator’s commissions on the rental. 

As to the demand for the destitution of the administrator, we find no 
evidence to justify that measure. It was the firm of John Chaffe & 
Sons and not the administrator personally who asked a respite from 
creditors. 

And we are satistied that the faults committed by the administrator 
do not amount to malfeasance, but at most to errors and honest errors 
of judgment. ‘It is well settled that the enforcement of the penalties 
provided for this and similar defaults of executors and administrators, 


is a matter within the sound discretion of the court.” Congregation of 


St. Mary vs. Farrelly et al., 34 Ann. 533; Dickson vs. Dickson, 25 


Ann. 583. 

Nor is there such mismanagement in the conduct of this adminis- 
trator as would justify the withdrawal of any of his sureties under the 
provisions of Sections 3737 and 3738 of the Revised Statutes. 

In conclusion we note the apparently meritorious contention of John 
Chaffe & Sons, in urging the legal liability of the two heirs of age for 
their respective shares of the indebtedness acknowledged to be due to 
that firm by the present administrator, in reimbursement of their ad- 
vances of money and supplies used in the cultivation of the planta- 
tions by Edward Sparrow, the previous administrator. 

That liability is alleged to grow out of the written consent of these 
two heirs to the planting operations of their father, under which they 


are estopped from repudiating the consequences of the acts which they 


authorized and sanctioned. 
On inspection, these documents which were executed in November, 
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1882, some time after the written acknowledgment by Edward Sparrow 
of the correctness of the firm’s account, have the legal effect of a rati- 
fication of the father’s administration and of his management of the 
plantations belonging to the succession. 

The instruments signed respectively by Mrs. Foster and by Mrs. 
Ashbridge contain the following very significant declaration: ‘ That 
the said estate is indebted to the commercial firm of John Chaffe & 
Sons for supplies furnished and advances made by them to enable the 
administrator to carry on the plantations. Now, therefore, we, the 
said heirs, declare that we hold our respective shares in the said estate 
liable for all just demands of the said John Chaffe & Sons incurred as 
stated, and for such supplies or advances as may be made hereafter to 
enable the administrator to cultivate and make crops on said planta- 
oer fF fF 

It requires no argument to show that such an agreement contains 
both a ratification of the previous acts and an authorization in the way 
of the management of the succession plantations, for cultivation of the 
same in the future. It cannot therefore be denied that such a declara- 
tion must have created the legal obligation on these two heirs, to re- 
spond to the indebtedness thus incurred under their own authorization, 
in so far as their respective shares of the estate are concerned. 

That obligation is not resisted by Mrs. Foster, who judicially recog- 
nizes it to its fullest extent, by means of a petition of intervention 
filed herein as above stated. 

But it is strenuously repudiated by her co-heir Mrs. Ashbridge, who 
contends in substance that she was not informed of the condition of 
affairs at or previous to the time at which her signature was obtained, 
and that she signed the instruments, while she was sick in bed, with- 





out reading or taking cognizance of the same. 

The tenor of her declaration shows that the intention was to give 
general and full power to the adwinistrator to carry on planting oper- 
ations at the expense of her share or interest in the estate, and it fol- 
lows that the amount of indebtedness thus existing or already incurred, 
was not a condition precedent of her signature, but that it was a mat- 
ter of merely secondary consideration. No more can she escape liabil- 
ity through her alleged ignorauce of the contents and purport of the 
instrument before signing it. She states herself that it was sent by 
mail by her brother-in-law, Major Foster, at the request of her father, 
to her husband who presented it to her for her signature. She does 
not set up the slightest pretense, or even intimate that any attempt or 
effort was made to deceive or to misguide her in the pepaionn. = 
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she failed to read it, it was her own fault and plaintiffs (John Chaffe & 
Sons) cannot be affected by any error resulting from her own gross 
negligence.” Allen, West & Bush vs. Whetstone et al., 35 Ann. 850. 
See also Allison & Co. vs. Watson, 36 Ann. 620. 

Her subsequent conduct in receiving a monthly allowance of one 
hundred dollars from the present administrator out of the revenues of 
the crops made on the plantations; and her judicial demand for such 
an allowance after it had ceased, as a result of her attitude in this 
litigation, are circumstances which speak louder than words in explan- 
ation of her understanding of matters, and of her intention when she 
executed the agreement in question. It appears from the record that 
since his appointment the present administrator has also furnished 
the means necessary for the maintenance and for the schooling of the 
minors, Mary and Kate Decker, and that, as they were without a 
tutor from August, 1883, to the latter part of 1885, the funds were 
intrusted to Mrs. Foster, who had kindly taken charge of the two 
minors. All these proceedings were irregular and were carried on 
outside of the law, but they were manifestly prompted by laudable 
feelings and considerations of fairness and of humanity, for which the 
administrator should not be made to suffer if by any legal meaus he 
ean obtain reimbursement. 

We, therefore, deem it our duty to reserve the rights of John Chaffe 
& Sons and of the present administrator to enforce their respective 
claims against the two heirs of age, on account of the latter’s liability 
for expenses incurred in the cultivation of the plantations of the 
succession, by proper proceedings in due course of administration, and 
we also reserve the rights of the administrator to demand reimburse- 
ment of all sums advanced by him to the two heirs aforesaid, as well 
as for similar advances made to the minors, Mary and Kate Decker. 
As we took occasion to state in the early portion of this opinion, our 
investigation of the issues presented in this case has been addressed 
to the rights and obligations of the succession as a legal entity ; 
hence, our decree herein is intended and binding in that sense only, 
and not as finally adjusting the adverse rights and obligations of 
creditors and heirs inter sese as growing out of their respective per- 
sonal actions and contracts. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such a judgment as should have been rendered below: it is 
ordered, adjudged and decreed that the two provisional accounts of 
administration herein rendered and filed by Chris. Chaffe, Jr., admin- 
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istrator, and the tableau of debts charged against said succession, 
also presented by said administrator, be and the same are hereby, 
each and all, annulled, cancelled and rejected, under and subject to 
the rights hereinabove reserved in favor of said administrator and of 
the firm of John Chaffe & Sons touching their claims against the two 
heirs of age for moneys advanced and for expenses of cultivating the 
succession plantations and in favor of the administrator for moneys 
advanced for the maintenance of the minor heirs, Mary and Kate 
Decker. It is further ordered that Chris, Chaffe, Jr., administrator, 
be required to present forthwith a provisional account of administra- 
tion and a tableau of debts which may be due by said succession, 
from which he shall exclude, as debts due by said succession, all 
expenses incurred in the cultivation of succession plantations, either 
by himself or by Edward Sparrow, former administrator of said suc- 
cession, and all items of indebtedness due to John Chaffe & Sons; 
either by A. M. Ashbridge or by Edward Sparrow, personally. 

It is further ordered that, in his account, the administrator shall 
enter the claim of J. M. Kennedy for the sum of forty-eight dollars, 
as a privileged debt; that he shall charge himself with rent for the 
three plantations and their appurtenances, belonging to said succes- 
sion, during the whole time that he cultivated them, at the rate of 
four thousand dollars per annum for the whole, subject to deduction 
of taxes and administrator’s commissions. 

It is further ordered that the demand for the destitution of said 
Chris. Chaffe, Jr., as administrator aforesaid, the demand to compel 
him to furnish a new bond, and the demand of Mrs. Fanny Ashbridge 
for her withdrawal trom his bond as administrator. be and the same 
are hereby rejected and dismissed, and that all costs in both courts be 
taxed against the succession. 








No. 9838. 
NEw. ORLEANS AND GULF RAILROAD COMPANY Vs. MICHAEL FRANK. 


Where the charter of a railroad company requires that the stock shall be paid for in casb. 
and that no certificate shall issue until such payment is made, it is a safficient compli- 
ance with the statate prescribing that the charter of such companies must set forth ‘‘ the 
time when and the manner in which "’ the stock shall be paid for. 

In an expropriation proceeding for a right of way the verdict of a jury of the vicinage, . 
composed of land-owners, and presumed to be familiar with the value of the land 
sought to be expropriated, will not be disturbed by this Court, unless it is found to be 
inconsistent with the proof in the record, or entirely unsupported by evidence. 

















708 SUPREME COURT OF LOUISIANA. 





Railroad Company vs. Frank 





PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. 


E. Howard McCaleb and White d& Saunders for Plaintiff and 
Appellee : 


1. The existence of a corporation or its right to exercise corporate powers, can only be 
questioned by the State in a direct action. Rev. Stats., sec. 2593; 5 Ann. 179; 18 Ann. 
677 ; 24 How. 278; Field on Corporations, sec. 493. 

2. The general laws‘of the State enter into and form a part of the charter. Abbott's Dig. 
of Corporatiuns, vol. 1, p. 445, No. 6. 

3. When no term for the performance of an obligation is fixed it may be executed immedi- 
ately. Rev. C. C. 2050. 

4. The jury of freeholders in expropriation cases are regarded as experts. 12 Ann. 503. 
They may rely on their own opinions. Mill's Eminent Domain, sec. 248. 3 Yerg. 423. 


5. In an appeal from a judgment founded on a verdict of a jury, failure to make applica. — 


tion for a new trial is good reason for aftirming the judgment. 15 L. 456; 10 Ann. 91; 

17 Ann. 78. 

6. Damages may be compensated by benefits and advantages to be derived from the con- 
struction of the railway. N.O. Pacific R. R. vs. Murrell, 34 Ann. 536; N. O. Pacific 
R. R. vs. Gay, 31 Ann. 430; V.S. & T. R. R. vs Calderwood, 15 Ann. 431; Opelousas 
R. R. vs. Lagarde, 10 Ann. 150. 


James Wilkinson and H. C. Cage for Detendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. From a judgment granting the right of way to the 
plaintiff company through defendant’s plantation, and awarding $200 
for the value of the same, the defendant has appealed. 

There was an exception filed to the proceeding to the effect : 

“ That the charter of the company docs not comply with the law, 
as it does not set forth ‘the time when and the mauner in which the 
stock shall be paid for.’ ” 

The charter is before us, and it does require that the stock shall be 
paid for in cash, and that no certificate of stock shall issue until this 
payment is made. 

In our view, this is strict compliance with the statutory :equire- 
ments. B. and O. Telegraph Co. vs. Morgan’s L. and T. R. R. Co., 37 
Ann. 883. 

The exception was properly overruled. 


In expropriation proceedings we place great reliance upon the 
verdict of the jury. Being taken from the vicinage, and land-owners 
themselves, and presumed to be thoroughly acquainted with the 
character of the land aud its value, a court should not disturb the 
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estimate of value fixed by the verdict, unless it is found inconsistent 
with or entirely unsupported by the evidence. 

We have examined the record carefully and find the usual conflict 
that characterizes cases of this kind, but this review satisfies us that 
the verdict was justified by the proof. 


Judgmeut affirmed, 








No. 10006 


CaNnaL & CLAIBORNE STREET RAILROAD COMPANY vs. City OF NEW 
ORLEANS ET AL. 


The original grantee from the e'ty of New Orleins of a franchise or privilege of a right of 
way over certain streets for railroads, fur a term of twenty years, cannot, after the ex 
piration of said term, enjoin the city from advertising and selling the same franchise, on 
the ground that the city has failed to comply with its alleged contract obligation to take 
and pay for its ‘ railroads, ro}ling-stock, equipments and fixtures.” 

Such failure, even if the obligation existed, could not operate to prolong the franchise, or to 
restrain the city in the exercise of its sovereign authority over its streets for the benefit 


of the people to whom they belong in common. 

The specifications of the proposed sale cover only the franchise of the right of way, and do 
not prepose to sell any property of plaintiff, all of whose legal rights are expressly re- 
served under a clause reqniting the purchaser to respect and equitably settle for them; 
and under the same clause plaintiff may compete at.the sale without waiving any rights 


PPEAL from the Civil District Court for the Parish of Orleaws. 
ye Rightor, J. 


H. D. Ogden for Plaintiff and Appellant. 
Walter H. Rogers, City Attorney, and Wynne Rogers, Assistant City 


Attorney, for Defendants and Appellees. 


The opinion of the Court was delivered by 

FENNER, J. In 1867 the City of New Orleans sold to C. A. Labuzan 
& Co. (who subsequently transferred to plaintiff) the “right of way,” 
or the “ privilege of the right of way to establish railroads on Claiborne 
and other streets for passengers only,” which right and privilege was 
awarded and transferred for the term of twenty years. 

The contract contains the usual specifications as to routes, method 
and material of construction and various other matters not necessary 
to detail, and also the following stipulation : 

“The said railroads, rolling stock, equipments and fixtures to 
revert to the City of New Orleans at the expiration of said twenty 
years’ privilege, on a valuation to be ascertained by two disinterested 
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persons, one to be appointed by the purchaser and the other by the 
city ; and in the event of a disagreement as to said valuation between 
said persons thus appointed, a third person or umpire shall be ap- 
pointed by one of the district courts of and in the city of New Orleans, 
the decision thereby had to be final and binding.” 

The twenty years, for which the privilege or right of way was sold, 
having expired, the city proposed to sell, and advertised for sale, the 
same privilege and right, with certain extensions and modifications, 
upon specifications adopted and published by the city. 

Plaintiff brings the present suit to enjoin this sale, on various 
grounds, and brings up the present appeal from a judgment of the 
court a qua maintaining an exception of no cause of action interposed 
by the city, and dismissing the suit. 

The grounds of plaintiff’s claim are substantially : 

Ist. That, under the reversion clause of the original contract here- 
tofore quoted, appraisers had been appointed to value “ the railroads, 
rolling stock, equipments and fixtures “‘ and that they had agreed upon 
a valuation of $223,664 74, which, it alleges, was binding, and had 
the effect of res adjudicata ; that the city was bound, by its contract, 
to take the property at this valuation, and to pay for the same; and 
that ithas no right to sell the right of way heretofore enjoyed by 
plaintiff, without first paying for its property as aforesaid, or at least, 
that it can only sell it subject to a condition imposed on the purchaser 
to take and pay for said property. 

The city responds that the reversion clause imposed no obligation 
whatever on the city to take or pay for plaintiff’s property, but merely 
gave it the privilege of taking it at the appraised value, if it should 
desire to do so. Irrespective of this controversy, which we find it 
unnecessary to decide, we do not see how the failure of the city to 
comply with such obligation, even if it existed, could give to the 
plaintiff any other right than to claim its judicial enforcement by 
ordinary legal remedies. It is impossible that such failure should 
operate to prolong plaintiff's right to exercise the right of way by a 
railroad over the public strects, after the expiration of the term for 
which that privilege was granted; or to prevent the sovereign power 
of the city, delegated by the State, over the public streets, from imme- 
diately attaching free from such privilege; or to restrain the city, in 
the exercise of the same sovereign power, from again granting the 
right of way, on such terms.and conditions as it may choose, consist- 
ent with the general rights of the public. 
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We have heretofore held that, as stated in the Code itself, the 
“streets, public walks and quays, are things which belong in com- 
mon to all the inhabitants of cities and other places, to the use of 
which all the inhabitants and even strangers are entitled in common ;” 
that the rights of the city in regulating them and in granting proper 
rights of way over them for railroad purposes and the like, ‘‘ emanate 
from the State, which, in the exercise of its sovereignty, has delegated 
them;” that ‘“‘the power to dispose of a franchise (right of way), 
being an attribute of sovereignty, is one which no extrinsic power can 
set in motion, and which requires, as a primum mobile, the volition of 
the being in whom it was vested, which is, in the present instance, the 
city of New Orleans.” Board of Liquidation vs. City, 32 Ann. 915. 

In the exercise of ‘.er sovereign right and volition, the city sold to 
plaintiff the privilege of this rignt of way for twenty years and no 
longer. The term has expired. The plaintiff has no longer any such 
right or privilege. The sovereign rights of the city have re-attached, 
absolutely free from any privilege of plaintiff. Her sovereign power 
over her streets, delegated for the convenience and welfare of her 
people, cannot be restrained in its exercise to await the settlement of 
controversies touching rights and obligations, not concerning the fran- 
chise or privilege itself, but other private property. 

2d. It is claimed that the specifications, under which the sale is 
proposed. violate plaintiff’s rights of property, because they locate the 
routes precisely wlere plaintiff’s tracks now are, and also because they 
contain the clause, “the existing tracks in the above enumerated 
routes may be used.” 

Under the views heretofore expressed, plaintiff’s right to occupy the 
streets with railroads or to use the right of way over them, has abso- 
lutely expired, and the city has the power to sell and locate the right 
of way thereafter to be granted according to its will. 

So far as the grant of the right to ‘“‘use existing tracks,” contem- 
plates the use of plaintiff’s cross-ties, iron and other severable prop- 
erty, it would be mere brutum fulmen, not binding on plaintiff and 
which it could resist, or exact compensation therefor. We find, how- 
ever, another clause in the specifications which robs this grant of all 
significance, viz: “If anything in these specifications are in conflict 
with any rights or privileges granted to any person or company prier 
to this grant, the purchaser must equitably settle all such conflicts and 
hold the city harmless from all consequent damages.” 
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This evidently operates as a reserve of all plaintiff's existing rights, 
whatever they may be, and warns the purchaser that they must be 
respected or settled equitably. 

3d. The same clause destroys the last contention of plaintiff, viz: 
that it has a right to be a bidder at any public sale of the franchise, 
but that it is excluded from tdding, under the proposed specifications, 
because it cannot do so without abandoning its rights of property, 
and of insisting on the payment by the city of its appraised value. 

Whether or not this would be a ground for injunction it is obvious 
that, nnder the claus: above quoted, no such obstacle exists to its 
becoming a bidder, and that it may purchase, if it should be the 
adjudicatee, without waiving any of its legal rights, and that any 
other purchaser, who should seek to use “ existing tracks,” could not 
use plaintift’s property situated on said tracks, without an equitable 
settlement therefor. Indeed, the city does not propose to sell or 
transfer any property of plaintift, but only the privilege or franchise 
of the right of way, plaintiff’s interest in which has absolutely ter- 
minated. 


Judgment affirmed. 








No. 9801. 
J. C. Morris vs. Executors or L. B. CAIN ET ALs. 


P. S. Wiitz, Jr., Pustic ADMINISTRATOR, vs. ExecuTors or L. B. 
CAIN ET ALS. 


(Consolidated.) 


A contract of mortgage, like that of sale, the object of which was to give preference to one 
creditor over another, in securing the payment of a just debt, cannet be set aside as 
fraudulent, unless suit be instituted within one year from the date it was entered into. 

An executor is a judicial depositary of property of the estate he represents ; and hi’ pos- 
session is that of the creditors for whom he is a quasi mandatary. Hence, his custody 
of succession effects, continued by the assent and acquiescence of the heirs, suspends 
prescription in favor of the creditors whose claims have been acknowledged. 

Their acknowledgment by placing them on account or tableau of debts. or appending them 
to a petition for an order of sale to pay debts, will suffice. 

This Court is without jurisdiction to revise a judgment in favor of one who has not, him- 
self, appealed, and who has not made an answer to the appeal of his adversary. 

The law does not permit an attorney-at-law to give in evidence anything that has been con- 
ficed to him by his client without his clients’ consent. The privilege is not that of the 
attorney but of the client. Such testimony is incompetent. It does not matter that 
the relations of ciient and counsel have ceased, or that the client be dead. 

A mortgage may be consented to secure an obligation which has not yet risen into exist- 

"ence; but in such case the mortgage can only be enforced, in so far as the future obli- 
gation shall have been created. Itis not necessary that a mortgage should express upon 


its face that it was executed to secure a future debt. _ 
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A mortgage note may be reissued to a third and innocent holder, for value before maturity, 
without impairing the security of the mortgage, provided it is only a collateral security. 

The purport of a bill or note is to be collected from the eight corners of it; and a memoran- 
dum on the back, affecting its operation, must be regarded as if w:itten on its face. 

A memorandum made after the execution of the instrument, with the consent of all parties, 
will modify and coutrol its future operation in market. 

A purchaser of mortgaged property at judicial sale, under proceedings taken for the col- 
lection of one of a series of mortgage notes, is entitled to retain in his hands the surplus 
of the price beyond the amount taken under the writ of sale, until it is demanded bs 
holders of the remainder of the series; but he owes interest at the rate of five per cent 
per annum until same is paid over, or deposited, according to law. 

The decisions of this Court, which exonerate the purchaser fiom the payment of interest, 
were rendered under the Code of 1808, which did not contain the provisions of Art. 2553 
of the present Code, and which establish a rule different from that contained in the Code 
of 1802. 

PPEAL from the Civil District Court for the Parish of Orleans. 

Pe Houston, J. 


Henry C. Miller, W. S. Finney and T. Gilmore & Sons for J. C. Morris 
and Canal Bank. 


Gus. A. Breaux for the Public Administrator. 

J. McConnell and H. E. Upton for Defendants. 

T. J. Semmes & Legendre for Germania National Bank. 

Braughn, Buck, Dinkelspiel & Hart for M. Frank. 

BE. E. Moise for Moses Lobe & Co. 

?. D. White, BE. T. Florance, Percy Roberts for Sundry Appellees. 


The opinion of the Court was delivered by 

Watkins, J. On the 25th of February, 1878, L. B. Cain executed a 
conventional mortgage before Bendernagel, notary, in favor of Henry 
Roos, to whom he acknowledged himself indebted in the sum of $140,- 
000; and to represent which he executed one series of twenty-four, and 
another of four notes—twenty-eight in all—of $5,000 each, payable to 
his own order, and by himself indorsed. The first series of notes are 
numbered from 1 to 24; those numbered from 1 to 12 became due at 
the expiration of twelve months, and those from 13 to 24 in two years 
after their date. 

The second series are indicated by the letters A, B,C and D; A and 
B falling due in one year, and C and D in two years. The first series 
of twenty-four notes were secured by the mortgage on two improved 
city lots, situated in the first district; and the second series of four 
notes, upon the mortgagor’s residence property in the fourth district. 
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All of the notes bear interest at the rate of cight per cent, and the 
mortgage secures their payment, in the hands of the present or of any 
future holder. 

On the 9th of March, 1878, Henry Roos, the mortgagee, at that time 
holding eight notes of the first series, viz: Numbers 1, 2, 3, 4, 5, 6, 7 
and 10, executed, before. Theodore Guyol, notary, an act of preference 
in favor of J. C. Morris, holder of eleven others of the same series, viz: 
Numbers 11, 12, 13, 15, 16, 17, 20, 21, 22, 23, 24—-for his own account 
and that of the New Orleans Canal and Banking Company—in which 
it was stipulated and agreed that those held by Henry Roos should be 
postponed, in the payment thereof, to those held by Morris and the 
Canal Bank; and in case of sale being made of the mortgaged prop- 
erty, the proceeds of sale should be first applied to the discharge of 
the latter, whether same be in their hands or those of some future 
holder. All the notes, of both series, are paraphed by Bendernagel to 
identify them with the act of mortgage; and those embraced in the act 
of preference were paraphed by Theodore Guyol to identify them there- 
with. 

On the 23d of April, 1881, J. C. Morris obtained an order of seizure 
and sale on six of these priority notes, viz: 11, 12, 13, 15, 16, 17—rep- 
resenting $30,000—and caused to be seized and advertised for sale the 
two improved city lots in the first district; and at the execution sale 
made on the [8th of June, 1881, one piece was adjudicated to Moses 
Lobe & Co. for the sum and price of $67,000; and the other to M. 
Frank for $27,550—the total price aggregating $94,550. 

Of this sum the former paid in cash $10,000 and the latter $5,009 — 
and each retained in his hands the residue. 

The fourth district property was not then sold, nor included iu the 
executory proceedings. 

On the 27th of February, 1878, L. B. Cain executed vefoure Bender- 
nagel, notary, another act of mortgage upon property in the second 
district, in favor of H. Roos, or any future holder, to secure the pay- 
ment of $5,000, evidenced by two promissory notes of $2, and 
$3,000, due at one and two years, and payable to his own ordcr and 
by himself indorsed. 

The executors of Cain took a rule on the purchasers to show cause 
why they should not pay over to them the surplus of the price above 
the amount due the seizing creditor; and he took a like rule on the 
sheriff, for proceeds enough to satisfy his demands, attorneys’ fees and 


cost. | 
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The latter prevailed; but the former was denied, on the ground that 
the law entitled the purchasers to retain, in their own hands, the sur- 
plus, for the purpose of discharging the claims of other creditors hold- 
ing mortgages on the property purchased, when duly presented for 
payment. 

On the 9th of August, 1881, Moses Lobe & Co. filed an intervention 
or interpleader in the executory proceedings, in which all claimants to 
any share in the funds in their hands were cited to appear in court 
and contest their claims thereto contradictorily with each other, and 
that the same be decreed to such peison or persons as shall effectually 
disburden the property of encumbrances and pass a clear title to them 
and enable them to procure the cancellation of all mortgages inscribed 
against it. 

The parties who were cited and appeared are the following, viz: 

1. J.C. Morris holding as collateral security the following notes, 
viz: 11, 12, 13, 15, 16 and 17, aggregating $30,000. 

2. Canal Bank, likewise holding five notes, viz: 20, 21, 22, 23 and 
24, aggregating $25,000. 

3. Germania National Bank, likewise holding five notes, viz: 1, 2, 
3, 4 and 19, aggregating $25,000. 

4. Henry Roos, likewise holding four notes, viz: 5, 6, 7 and 10, 
aggregating $20,000. 

5. Julius Meyer, likewise holding two of said notes, viz: 8 and 9, 
aggregating $10,000. 

6. David Roos, likewise holding two notes, viz: 14 and 18, aggre- 
gating $10,000; also A, B, C and D (second series) $20,000; also two 
notes, $2000 and $3000 = $5000, making the total of $35,000. 

7. Widow Caroline Cain claims $6000 dotal funds she received as 
an ante nuptial gift, evidenced by a marriage ,contract in 1856, and 
which were received and used by her husband, L. B. Cain. Said con- 
tract was duly recorded long anterior to the execution of the acts of 
mortgage in question, and she demands the right to be paid in prefer- 
ence to ali others. 

The concursus thus formed was recognized by this Court in Morris 
vs. Cain, 35 Ann. 759. 

During the pendency of the sale under executory proceedings, on 
the 16th of May, 1881, P.S. Wiltz, public administrator, administering 
the succession of Benjamin Weil, brought suit against the executors 
of L. B. Cain upon a claim for $171,000. 
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On June 1, 1881, ine filed a supplementary petition, in which the 
following substantial averments are made: 

Ist. That the act of mortgage of the 25th of February, 1578. 

2d. That of February 27, 1373. 

3d. The act of sale from L. B. Cain to Henry Roos, of the 26th of 
December, 1879, of property in the sixth district, are, 
one and all, fraudulent simulations, and import no verity whatever. 

That, prior to their confection, Cain had become financially embar- 
rassed, in consequence of the failure of Aleus, Scherck & Auty, for 
whom he was indorser for a large amount; that said acts had no real 
existence, but were unreal, fictitious, frandulent and simulated—a 





mere screen and device to secrete and frauculently cover the property 
of Cain from the pursuit of creditors. 

That Cain was not then, and has not since become, indebted to 
Henry Roos in any manner, and that the recitals of the acts on this 
subject are untrue. 

That none of said notes were issued to Roos, or anyone else, except 
those now held by J. C. Morris and the Canal Bank. 

Iie charges that the act of sale was also a fraudulent simulation, 
and that no cash was paid, and that it was a contrivance inteuded to 
defraud his creditors. 

He prays judgment declaring all of said transactions to be fianda- 
lent simulations, and null and void, “ except in so far as the first (act) 
may have been legally vitalized pro tanto by the issue, as aforesaid, 
by L. B. Cain to J. C. Morris of eleven notes, before their respective 
maturities, viz: 1 to 24,” and he prays, also, that the inscriptions of 
said mortgage be erased and cancelled. 

By consent of parties, the two suits and proceedings were consoli- 
dated for trial and judgment. 

The defendants, Henry Roos, David Roos and Julius Meyer, teude,. 
a plea of prescription of one year against the action of Wiltz, admin- 
istrator, in so far as it may be considered and treated as a revocatory 
action, and in their answer aver the validity of all of said acts of sale 
and mortgage, and that said mortgage notes were delivered by Cain to 
Henry Roos as a security for his, then, large indebtedness to him, and 
such amounts as Cain should thereafter become indebted to him; and also 
to secure Cain’s indebtedness to David Roos:and Julius Meyer, for 
whom Henry Roos was agent, and the whole of which, on the 25th of 
February, 1878, aggregated about $60,000, and was represented in 
part by due bills, notes and other paper. 
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They affirm the validity of the act of preference, executed on the 
9th of March, 1878, and the right of J. C. Morris and the Canal Bank 
to be paid from the proceeds of sale in the hands of the purchaser in 
preference to the other eight therein named. 

They claim that Julius Meyer, as holder of notes 8 and 9, aud David 
Roos, holding notes 14 and 18, and the Germania Bank, holder of note 
19—all of the first series—are entitled to be paid concurrently with 
J.C. Morris and the Canal Bank, for the reason that none of those 
tive notes were embraced in the act of preference. 

They further aver that the other four notes held by the Germania 
National Bank—1, 2, 3 and 4—were formerly held by Henry Roos, as 
security, and that when he purchased of Cain the sixth district property, 
on the 26th day of December, 1879, the price of $7500, mentioned as 
cash, was credited on his account, and that notes numbered 3 and 4 
were surrendered to Cain; and that subsequently, on the 13th of 
September, 1880, Cain paid him $11,000, and this sum was credited on 
his account, and he theu surrendered notes numbered 1 and 2 to Cain. 

That said five notes were at those dates overdue, and were, there- 
fore, given in pledge to the Germania Bank as collateral security, but 
without any mortgage securing them, as same had been extinguished and 
had ceased to have existence. 

On the other hand the Germania Bank contends that Cain pledged 
to it all five of said notes during the month of March, 1878; that two 
of them are evidenced by a written act of pledge of date March 20th, 
1878; and that the other three were delivered by Henry Roos to the 
bank, as security for the account of Cain for a then existing overdraft 
of $10,000—the first two having been pledged as part security for Cain’s 
demand note of $24,245. 

The whole indebtedness of Cain to the Bank at the date of his death, 
on April 4th, 1881, was reduced to $16,000. L. B. Cain was, on the 
25th of February, 1878, president of the Germania Bank; and was pre- 
vious to that date and subsequently. 

The bank denies the validity and binding force of the act of prefer- 
ence and claims that it acquired the five notes before maturity, without 
any notice of said act; and that, although the paraph of Theodore 
Guyol, notary, was at the time endorsed upon them, it conveyed no 
notice, and that, as the act of preference had not been recorded, their 
ncquisition of them was protected by the law merchant, and entitled 
them to participate in the fund ratably and concurrently with Morris 
and the Canal Bank. 
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No one denies that Mrs. Cain’s mortgage primes the Roos mortgages, 


bat it is claimed that, as hers is a legal mortgage only and operates 
equally upon all the real estate of Cain, its payment should be 
postponed to ‘those creditors claiming under the Roos special mort- 
gage; or, at most, she should only be allowed a distributive share. 


The record shows, and the fact is, that the sale under executory pro- 
ceedings did not embrace Cain’s residence property, and which is the 
property mortgaged for notes A, B,C and D. Nor did it embrace the 
Sixth District property, securing $2000 and $3000 notes. 


The former was subsequently adjudicated to David Roos at $16,000, 
and the latter at $4500, at probate sale procured by Cain’s executors, 
but it is claimed that he has not paid the price and the proces verbal 
has been withheld. 


The executors of Cain resist the claims of Wiltz, administrator, on 
account and affirm the validity and reality of the mortgages and sales 
that are assailed as simulated, and allege the insolvency of his succes- 
sion. 


Various ordinary creditors of Cain intervene and unite with Wiltz, 
administrator, in seeking the annulment of those different acts. 


Moses Lobe & Co. announce their willingness to pay over the bal- 
ance of the purchase price in their hands to whomsoever the court may 
direct, but they aver that.they have been diligently seeking to ascer- 
tain the proper parties to whom payment should be made, and have 
offered to make a deposit of the money, and that they should not be 
required to pay interest as demanded by Roos & Meyer. 

J. C. Morris proceeded by rule on the sheriff and other interested 
parties to coerce the payment of the amount due him under the writ of 
seizure and sale, and on the 26th of January, 1883, there was paid to 
him the sum of $37,815.32, the principal and interest due him; the sum 
of $8,051.28 cost, besides attorneys’ fees stipulated in the act. 

The amount due the State and city for Cain’s taxes was also paid out 
of the fund under orders of court. 

The judge a quo pronounced judgment on these numerous and com- 
plicated issues substantially as follows, viz: 

1. In favor of Weil’s succession, as an ordinary creditor of Cain's 
succession, for the sum of $39,039.63. 

2. In favor of Henry Roos for $4,965.98, with eight per cent interest 
from October 13, 1875; also for the sum of $5,342.34, with like inter- 
est from November 23, 1876; also for the sum of $10,420.02, with like 
interest from January 10,1877. Less several credits, among which are. 
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the following, viz: on December 19, 1879, $7,500; on August 27, 1880, 
$9,000 ; on August 2, 1880, $1,000. 

3. In favor of Julius Meyer, $3,360, with eight per cent interest 
from March 27, 1876; also for $3,000, with like interest from April 7, 
1876; also for $366, with like interest from July 10,1876. Less amount 
paid August 22, 1876, $366. 

4. In favor of David Roos for $700, with eight per cent interest from 
December 20, 1676; also for $3,000, with like interest from January 7, 
1876; also for $3,735.18, with like interest from January 15, 1878; also 
for $14,680.27, with like interest from January 1, 1876; also for $4,000, 
with like interest from March 21, 1878. 

The total amount allowed Roos and Meyer aggregate about $70,000, 
without interest. 

5. In favor of Mrs. Caroline Cain $6000, with five per cent .interest 
per annum, from the date of her husband’s death, on the 4th of April, 
1881, with recognition of legal mortgage on the properties in dispute, 
and as priming the special mortgages of the 25th and 27th of February, 
1878. It also decreed her entitled to be paid from the proceeds, in the 
hands of the purchasers, the sum of about $2100. 

6. In favor of Henry Roos, recognizing the sale to him of the sixth 
district property as valid. 

7. In favor of J. C. Morris, recognizing the payment made to him 
of his debt, interest, attorney’s fees and cost, and the payment of 
taxes. 

8. In favor of Canal Bank and Germania National Bank, entitling 
them to be paid out of the proceeds of sale. 

9. In favor of Moses Lobe & Co, directing them to pay the balance 
of capital in their hands without interest, and decreeing the recorder of 
mortgages to cancel and erase all mortgages against the property pur- 
chased by them. 

10. Against Henry Roos, David Roos and Julius Meyer, decreeing 
them not to be entitled to participate in the distribution of the pro- 
ceeds of the sale of the mortgaged property; and directing and requiring 
them to surrender all the mortgage notes of the first series, held by 
them, to the executors of Cain, for cancellation, and declaring the mort- 
gage extinguished by confession pro tanto. 

The decree did not in terms pass upon the question of simulation. 
The purchaser, Mr. Frank, did not appear or take any part in the pro- 
ceedings. 

From this judgment, Henry Roos, David Roos and Julius Meyer 
alone. appeal. 
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‘i. 


In this Court none of the appellees file answers or ask any amend- 
ment of the decree appealed from. 

In this Court the Germania Bank and Wiltz, administrator, each file 
a plea of prescription of five years against all the mortgage notes of 
Cain that are held by the appellants; and the latter also pleads the 
prescription of five years against all due biils and obligations alleged 
by the appellants to have been executed by Cain, and by them intro- 
duced in evidence; and three years in bar of any account of theirs 
against Cain’s succession. 

We will dispose of the various pleas of prescription first. 

II. 


The plea of prescription of one year urged by the appellants is 
aimed at the action of the public administrator only. An examination 
of the averments of the petition and the prayer, discloses it to be 
essentially one in declaration of simulation only—as there is no alter- 
native prayer for the revocation of the acts assailed as having been 
made in fraud of creditors, if not shown to have been simulated. 

In Johnson vs. Meyer, 30 Ann. 1204, our immediate predecessors 
said: ‘When sales are attacked by a direct action, there is no reason 
why the party may not demand relief from them by alleging simula- 
tion or fraud, or both. We are not disposed to hamper the remedies 
of creditors, who resort to a direct action, by doubtful technicalities.” 

It may be that the administration of the proof of simulation, will 
discover the transaction to have been only a fraudulent one; and there 
might arise a state of facts that would entitle the plaintiff to judg- 
ment under his prayer for general relief. 

Hence we may examine the plea. 

A contract giving preference to one creditor over another, in secur- 
ing the payment of a just debt, cannot be set aside under the revoca- 
tory action, unless snit be instituted within one year from the date it 
was entered into. R. C. C. 1987. 


In such case it does not matter that the debtor was insolvent to the 
knowledge f the creditor with whom he contracted; nor that other 
creditors were injured thereby. 

The two acts-of mortgage charged to be simulated are within the 
provisions of that article. 

In Renshaw, Cammack & Co. vs. Herbert, 29 Aun. 285, the Court 
said: ‘It appears that the notes secured by the mortgages, and which 
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were the basis of the judgments attacked, were given in lieu of pre- 
existing notes held by the mortgagees which were offered in evidence, 
ete. 7 . * . 

“Tf there was fraud, which rendered the contracts, mortgages and 
judgments attacked liable to be set aside at the suit of plaintiff, it was 
to secure certain creditors in preference to others. 

“These mortgages had been given more than one year before the 
institution of this suit to avoid them. * * The plea of prescription 
must prevail as to the mortgage sought to be avoided.” R. C. C. 1987. 

“The prescription of one year was pleaded by defendants. ‘The 
evidence does not sustain the charge of simulation.” 24 Ann. 123, 
Lafitte vs. Daigré; 24 Ann. 246, Brown vs. Kelley; 33 Ann. 965, 
Conté vs. Cain. 

In the event it be ascertained that the charge of simulation pre- 
ferred against the two acts of mortgage, is not sustained by proof, as a 
revocatory action, it is prescribed, it having been filed in June, 1881. 

In so far as the conveyauce of the Sixth District property is con- 
cerned, the suit is governed by the provisions of R. C. C. 1994, which 
limits the right of action to one year from the time the creditor has 
obtained judgment against his debtor. 

IIT. 

Of the prescription urged against the demands of the appellants, 
against the succession of Cain. 

They resist the plea on the ground that prescription has been both 
legally interrupted and suspended in different ways. 

1. On the 4th of August, 1881, the executors of Cain presented to 
he Court a petition, accompanied by a statement cf debts, praying 
for an order of sale of all property remaining in the succession unsold 
at the time. That property consisted in part of the residence property 
of the deceased, situated on St. Andrew street, and covered by the 
mortgage of date February, 1878, securing notes A, B, C and D, and 
the First street property covered by the mortgage of February 27, 
1878, securing the two notes of $2,000 and $3,000, respectively, now 
claimed by David Rvuos. This sale was ordered to pay debts. It was 
sold, among other properties, and brought $21,000; but the fand has 
not been distributed. . 

The statement of debts mentions the mortgage notes of Cain held 
by various parties, on property situated on Magazine and Gravier 
streets, for $140,000. Also those secured by mortgages on St. Andrew 
street and sixth district property, for $25,000, and the generai mort- 


gage of Mrs. Caroline Cain for $6,000. 
46 
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There are now, and have at all times been, since their qualification, 
large values in the hands of Cain’s executors. 

_ The properties described in the inventory were valued at $236,- 
430.71, 

Independent of the surplus of proceeds of the sale, under executory 
process, in the hands of the purchasers, there are evidently large 
values in the hands of the executors. 

The acts of mortgage and other evidence in the record show that 
the appellants have in their possession, and claim to have had since 
the date of their execution, quite a number of Cain’s notes, as securities 
tor his indebtedness to them previously existing. 

Those are the acts of mortgage and notes previously assailed as 
simulated by Wiltz, administrator; yet, for the purposes of the plea 
under consideration, we must assume their verity and genuineness. 
Otherwise the controversy would be ended. 

In Renshaw vs. Stafford, 30 Ann. 855, our predecessors decided that 
an executor is a trustee for the creditors of the deceased, and is a judi- 
cial depositary of the property of bis estate, and his possession is that 
of the creditors, for whom he is a quasi mandatary. And that it ‘“‘re- 
sults, further, that the creditors are in possession through this trustee 
of the property and effects of the estate, which are their common 
pledge.” 

“Tt 1s the well established jurisprudence of this State that posses- 
sion; by the creditor himself or by his mandatory, of the pledge secur- 
ing his debt, operates a suspension of prescription as long as that 
possession continues.” 1 R.556; 8 R. 145; 11 R. 183. 

‘As long, therefore, as the heirs of the deceased allow the property 
of his estate to remain in the custody of the administrator, the trustee 
of the creditois, the principle stated requires that prescription at least, 
and certainly so far as their debts bear upon the objects of the pledge, 
be suspended.” 

In Maraist vs. Guilbeau, 31 Ann. 713, the Court held that a judicial 
acknowledgment by an admunistrator, by the filing of an account, is 
far more solemn and authentic than any writing under private signa- 
ture. 16 Ann. 260, Succession of Yarbrough. 

In 32 Ann. 338, Heirs of Porter vs. Hornsby, the Court held that the 
filing of a statement of debts was a recognition of the claims of cred- 
itors which suspended prescription during the administration.” 33 Ann. 

308, Cloutier vs. Lemee. 
In Trouendel vs. De Bouchel, 33 Aun. 753, the Court said: “ When 
the administrator of a succession applies for an order of sale of prop- 
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erty to pay debts, and annexes to his petition a list of debts to be paid, 
it is a sufficient acknowledgment to interrupt prescription.” 

If, therefore, the prescription of the mortgage notes held by Roos 
and Meyer was only interrupted by the mortuary proceedings in Au- 
gust, 1881, they would have taken a new period, which only elapsed in 
August, 1886, since the present appeal was obtained. 

If the proof of judicial acknowledgment, or possession of collaterals 
by appellants for their demands against Cain, should be deemed insuf- 
ficient—though it is, in our opinion, ample—-the present litigation, with 
its multifarious issues and pleas, in which the sole object aimed at is a 
participation in the fund realized by the sale of property mortgaged, 
would interrupt and suspend prescription as between the litigants. 

Cain’s executors, as well as his creditors, are parties. They were 
cited into court by Moses Lobe & Co., in June, 1871, for the expressed 
purpose of coercing a full and final settlement of all their claims, con- 
tradictorily with each other. 

The proceeds of sale are in the hands of the purchasers. Appellants 
appeared in court on the 7th of November, 1881, and contradictorily 
with the identical parties urging the pleas of prescription, and the 
executors of their common debtor, claimed that a share of the fund 
should be applied to the payment of their demands, for the security of 
which they held and presented some of the mortgage notes. 

On the 12th of December, 1881, Cain’s executors filed an answer in 
the suit of Wiltz, administrator, as executor of Cain, in which they 
aver that the acts of Cain assailed as simdlated, are real, genuine and 
bona fide transactions. 

That of itself was a judicial acknowledgement sufficient to prevent 
the notes going to prescription. 

We are of the opinion that neither of the pleas can be sustained. 


IV. 

In order to bring the discussion of the remaining issues within 
proper limits, we must first ascertain what issues are presented by 
this appeal for decision. 

In 26 Ann. 451, Succession of Ostrander, a former court said: ‘‘ He 
has not appealed from the judgment, or any part thereof, nor has he 
asked, in answer to the administrator’s appeal, that the judgment be 
amended. We can, therefore, pass upon the complaint of the 
appellant only.” 25 Ann. 508, Gnott vs. Easton & Barrow. 

In 15 Ann. 434, Converse vs. Robinson, it was said: “It is well 
settled that this cannot be done without an appeal on the part of the 
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party complaining. This court is only seized of jurisdiction to amend 
the judgment as between appellant and appellees, and not as between 
appellees.” 

‘A judgment cannot be disturbed, nor can its correctness be ques- 
tioned, either in favor of, or against, one not a party to the appeal.’ 
Hen. Dig., p. 62, vol. 6, and authorities. 

‘*A defendant who has not appealed cannot avail himself of the 
appeal of his co-defendant.” 6 N. D. 598, Plauché vs. Gravier; 6 La. 
228, Millaudon vs. Cujas. 

“An appellee cannot have a judgment amended in his favor 
unless he has prayed for it in his answer to the appeal.” C. P. 888, 
592; Hen. Dig., p.70; 6 Ann. 7, and authorities. 

“When there are several opposing claimants to plaintiffs whose 
demands were severally passed upon by the judgment below, none of 
them can be heard on appeal but such as were actually appellants.” 
8 La. 192, Abot vs. Nartigue ; 5 Ann. 140, Suec. of Decoux ; 8 Ann. 73, 
Hood vs. Knox; 10 Ann. 197, Wortham vs. Schenck; 19 Ann. 527, 
Lynn vs. Lowenthal ; 38 Ann. 777, Enders vs. Gingras & Mulhaupt. 

The appellees, in the instant case, have neither joined appellants 
nor answered their appeal. In so far as they are concerned the decree 
of the Court a qua must remain undisturbed. 

The effect of this will be that the judgment rendered in the lower 
court cannot be changed in any of the following respects, viz: 

First, as to amount of the debts allowed against the succession of 
Cain in favor of the succession of Weil; in favor of Henry Roos, David 
Roos and Julius Meyer; in favor of Mrs. Caroline Cain, with interest 
and first mortgage; in favor of Henry Roos, recognizing his title to the 
sixth district property; in favor of J. C. Morris, recognizing the pay- 
ment to him of the proceeds of the sale of the first district property, to 
a sufficient amount to discharge his claims against Cain, with interest, 
attorneys’ fees and cost; and in favor of the State and city of New 
Orleans, recognizing payment of taxes. 

V. 

It is of first importance that the rights of the appellants should be 

ascertained before the rank of different creditors is established and 


their priority determined. 

This leads us into the discussion of the charges of simulation of the 
two acts of mortgage executed by L. B. Cain on the 25th and 27th of 
February, 1878. But as a necessary preliminary to that discussion, the 
competency of L. L. Levy as a witness must be passed upon, as his 
evidence is chiefly relied upon to establish those charges. 
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It will be borne in mind that L. B. Cain was at the date of these 
transactions—long before and after—president of the Germania Na- 
tional Bank, one of the litigants in this suit. He executed the mort- 
gages to and in favor of Henry Roos, of this city, to whom he confessed 
himself a debtor for a large sum, and to secure which the mortgages 
were apparently executed. The notes were executed and made pay- 
able to Cain’s own order and by himself encorsed. They fell due at 
one and two years after date. 


Two or three days prior to their execution the firm of Aleus, Scherck 
& Auty failed in business. L. B. Cain was on their paper as indorser 
for the aggregate amount of $120,000. Of this paper, about $30,000 
was in the hands of the Canal Bank. Caiu was indebted to J. C. Mor- 
ris about $20,000, and to the Germania Bank about $15,000. He also 
owed large amounts to other persons. On the 9th of March, 1878— 
only a few days after their execution—Henry Roos was in possession of 
nineteen of those notes, i. ¢., of the first series. On that day he passed 
before Theodore Guyol, notary, the act of preference in favor of Morris 
and Canal Bank, as a better security—they being the holders of 
eleven and Henry Roos of eight. It is of these transactions that Levy 
testified in extenso. 

The evidence discloses that he is a duly licensed and practicing 
attorney at law, and has been a member of the New Orleaus bar since 
1850; that L. B. Cain was one of his first clients; and that he contin- 
ued to be his retained counsel generally, as well as his law firm, Cotton 
& Levy, until a short time before his death, on April 4, 1881. He states 
in his evidence that on the day of the failure of Aleus, Scherck & Auty, 
Cain went to his residence to consult him in regard to the calamity 
that had befallen him, and desired his advice as to how he could shel- 
ter himself from disaster. He and Cain consulted the following day 
at his office and the execution of this mortgage was determined upon. 
He was present at the office of Bendernagel, notary, when it was 
executed by Cain and accepted by Roos, acting as the counsel of Cain, 
if not of Roos. He saw the notes executed and knew all the circum- 
stances under which they were issued. He was present at the office 
of Theodore Guyol on the 9th of March, 1878, when Roos executed 
the act of preference. He states that it was on his advice as a lawyer 
that it was consented and executed. 

The proof further shows that for many years previous to all these 
transactions Major Levy and his firm were the retained counsel of 
Henry Roos, and different firms of which he had been a member; 
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though he does not admit that, he acted as counsel for Roos in these 
particular transactions. 

He was confessedly counsel for Cain, one party to them, and Roos 
was the other. His legal advice embraced them both and availed them 
both. 

Under this state of facts objections were urged on the trial, and 
earnestly pressed here, to his testimony, on the ground that an 
attorney at law is not permitted to “ give evidence of anything that has 
been confided to him by his client without the consent of his client.” R. C. 
C. 2283. 

An agreement was made to the effect that the witness should make 
his statements subject to the objection, and that it should be passed 
upon when the merits were considered. 

The objection was made by the executors of Cain and the appel- 
lants also. 

The objections made are full, and particulars are given. 

In Bailly vs. Robles, 4 N. S. 362, it was held that “ facts communi- 
cated by a client to the attorney, in his professional churacter, cannot 
be given in evidence by the latter, although he does not receive a 
fee.” 2 Ann. 923, Succession of Harkins. 

In 11 Wheaton 280, Chiroc vs. Reinicker, the Supreme Court said : 
“The privilege, indeed, is not that of the attorney, but of the client, 
and it is indispensable for the purposes of private justice. Whatever 
facts, therefore, are communicated by a client t» counsel, solely on 
account of that relation, such persons are not at liberty, even if they 
wish, to disclose them, and the law holds such testimony incompetent.” 

In 94 U.S. 457, Continental Life Insurance Company vs. Schafer, 
the Supreme Court say: ‘ Within the scope of the professional 
employment of an attorney at law, the communications made to him 
are privileged (by his client), and without the consent of the latter, 
he should neither be permitted nor required by the Courts of the 
United States to testify concerning them.” 

In 15 La. 88, Hart vs. Thompson, our predecessors held: *‘ We 
cannot admit the distinction pressed upon our attention, by appellant’s 
counsel, between the case when a party continues to be the client of 
the attorney and that when he has ceased to be his client, at the time 
the attorney is called upon to testify. * * * Nor do we under- 
stand why the courts should feel themselves authorized to supply the 
consent of a client who has died without giving it.” 

We are, therefore, of the opinion that his evidence was incompetent 
and should have been excluded. 
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VI. 

The evidence satisfactorily establishes the following facts, viz: 

That long prior to 1878 Henry Ross and L. B. Cain had many and 
large financial transactions, and that the former occupied for many 
years a seat in the office of the latter. 

That David Roos and Julius Meyer resided in the vicinity of 
Opelousas and dealt largely in this city, annually shipping to their 
factors large quantities of cotton for sale. 

That they were men of reputed means, and had, during the years 
1875 and 1876, loaned L. B. Cain large sums of money through Henry 
Roos, who acted as their agent, for which Cain had, from time to time, 
executed his due bills and promissory notes in their favor. 

That at the date of the transaction complained of, Cain was indebted 
to these appellants near $70,000. 

That immediately after the execution of the two mortgages H. Roos 
had in his possession and under his control a number of the notes 
secured thereby. 

That Mr. Leveque, who was bookkeeper of the commercial house of 
Marks Bros. & Co., of which Cain was a member, had frequently seen 
these notes in his possession. 

That Mr. Kennedy, Cain’s private secretary, was in possession of a 
number of facts, which he detailed, corroborative of Roos’ possession 
of them as security for his claims. 

That Roos was in possession, since the death of Cain, and produced 
on the trial and filed in evidence, all the notes he claimed to control 
for himself and his associates. 

That the executors of Cain do not set up any claim to them ; but, 
on the contrary, affirm appellant’s title to them. 

That only a small part of their large demands were subsequently 
paid by Cain. 

That the notes and obligations of Cain which appellants held were not. 
cancelled and surrendered upon the execution of mortgages and the 
delivery of the notes to Henry Roos. 

That J. C. Morris, Canal Bank and Germania Bank also retained 
all of Cain’s obligations and treated and considered the mortgage 
notes as only collateral security therefor. 

That, notwithstanding the total acceptances of Cain for Alcus, 
Scherck & Auty, was reckoned at $120,000, only the $20,000 presented 
by the Canal Bank, and represented by J. C. Morris, figures in this 
suit, and they are the only ones existing, so far as the record 
informa us. 
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That, if Cain was in a state of insolvency when these mortgages 
were executed it was unknown to any other than himself, for he was 
reported to be worth $250,000, and continued to be president of the 
Germania National Bank for two years thereafter. 

His paper never went to protest during his lifetime, and the inven- 
tory of the property of his estate shows that he possessed at his death‘ 
on April 4, 1881, values worth $100,000 in excess of the valne of the 
property mortgaged. 

That there is no other claimant of the notes held by the appellan‘s. 

That two or three witnesses swear, of their personal knowledge, that 
Cain executed the two acts of mortgage to secure his indebtedness to 
appellants. 

There are, in connection with these established facts, several 
circumstances that point directly to appellants’ possession of these 
notes as surety. One of them 1s, that on January 16, 1880, Cain 
resigned the presidency of the Germania National Bank. In the 
early part of that year Cain was much troubled about a debt he owed 
Lehman, Abraham & Co., of this city. They threatened to protest his 
paper if the debt was not arranged. Both Kennedy and Leveque 
testify to his great anxiety about it. Now, if in point of fact appel- 
lants did not hold the mortgage notes as security for their claims 
_ against Cain, why did not Cain employ some of them as security with 
these pressing creditors? Because Roos held, amongst others, the 
notes 14 and 18 and C and D, having a face value of $20,000, and they 
did not fall due until February 25th and 28th, 1880. The proof on 
this point is that *‘a year or so before his death, Cain had trouble 
with Lehman, Abraham & Co.” He died on April 4, 1881. 

Another circumstance is that some months after the execution of 
these mortgages Henry Roos loaned Cain $4,000 in cash. Why would 
he have done that if he had not been amply secured ? 

There is still a more potent one, and that is that Cain was indebted 
to appellants, anterior to and at the date of these mortgages, near 
$70,000, and the judgment appealed from affirms it, in addition to the 
large sums he owed to other persons to the knowledge of Roos; and 
the improbability there was of his accepting a mortgage of $140,000, 
on his most valuable properties, in favor of the creditors of Alcus, 
Scherck & Auty, to the prejudice and exclusion of his own and those of 
his associates. 

Conceding that it was the avowed purpose of Cain to protect his 
acceptances from protest—and we rather think it was—-with what 
propriety, or even show of success could he have approached Roos on 
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the subject, unless he had promised him a share of the benefits to be 
derived therefrom? 

The evidence satisfies us that the charge of simulation is not 
made out. 

VII. 

It appears, from the evidence, that all parties—Morris, Canal Bank, 
Germania Bank and appellants—retain all of Cain’s notes, due bills 
and other obligations, and hold his mortgage notes as security 
therefor. 

In some instances the indebtedness was increased after the execution 
and delivery of those notes. In one instance two of those notes were 
pledged by Cain for an overdraft of $10,000 and for any future overdraft 
that might occur thereafter. In one case a portion of those notes 
were employed by one of Cain’s creditors as a security, and upon his 
debt being partially paid, they were returned, and by Cain reissued 
before maturity. 

These circumstances do not affect their validity and do not evidence 
simulation. 


The Code authorizes a mortgage to be given for an obligation which 
has not yet risen into existence. R.C. C. 3292. - 

But in this case the mortgage can only be enforced in so far as the 
future “obligation shall have been created. R. C. C. 3293. ‘“ The 
fulfillment of the promise, however, shall impart a retrospective 
effect to the time of the contract.” 

In D’Meza vs. Generes, 22 Ann. 285, the Court held that “a mort- 
gage may be given to secure a debt that has no legal existence at its 
date, as well as to secure a Joan that is to be obtained in the future, 
on the faith of its security, * * * and that the loan having been 
made on the faith of the security of the mortgage, it was binding on 
the property mortgaged to the extent of the amount loaved from the 
date of the loan.” 

In Pickersgill vs. Brown, 7 Ann. 297, the Court heid: “It is not 
essential in such a mortgage, even in respect to third persons, that it 
should express upon its face that it was executed to secure future debts. 
It may te described as security for existing debts, and yet used to 
protect those which, in contemplation of the parties, were to be created 
at a future time.” 8 N.S.529; 10 R. 383; 16 La. 371, Brander vs. 
Bowman ef al.; 12 Ann. 432, Wolf vs. Wolf. 

In Matthews vs. Rutherford, 7 Aun. 225, it was held that under the 
law-merchant, the only difference between an absolute holder for value 
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and the party who takes the note as collateral security, is that the for- 
mer may recover in full, while the latter can only recover to the extent 
of his debt. 21 Ann. 5, Succession of Dolhonde. 


In 25 Ann. 363, Merchants’ Mutual Ins. Co. vs. Jameson, it was held 
that when a mortgagor offers a series of mortgage notes as collateral 
security, and part are accepted and part declined, the latter may be 
placed elsewhere us security. 27 Ann. 561, Gardner vs. Maxwell. 

In referring to those cases this Court said in Schepp vs. Smith, that 
‘‘ whatever perplexities once existed touching the power of the mort- 
gagor to dispose, himself, of his notes, secured by mortgage in favor of 
a nominal mortgagee, have been effectually dispelled” by the rulings 
therein. 





‘These last two cases theoretically favor the recognition of the ex- 
istence and validity of the mortgage, in favor of a third and innocent 
holder, when the note is reissued by the maker before maturity.” 35 Aun. 5. 

This doctrine meets our approval. There is nothing in such a trans- 
action to impair the merchantable value of a security negotiable by 


delivery. 
VIII. 


We will next consider the act of preference executed by Henry Roos 
on the 9th of March, 1878. This act was executed at the instance and 
request of John C. Morris, and for his benefit and that of the Canal 
Bank. The act was passed before Theodore Guyol, notary, and same 
was identitied with the notes by his official paraph indorsed on the face 
of the notes—not only the eleven held by Morris and the Canal Bank, 
but the eight then held by Henry Roos for his own account. Those, as 
we have heretofore ascertained, were numbered 1, 2, 3, 4, 5, 6, 7 
and 10, and maturing in one year from date. 


Of these the Germania Bank acquired, as collateral security for Cain’s 
indebtedness, notes numbered 1, 2,3 and 4. The bank claims that its 
acquisition was prior to their maturity, but Henry Roos contends that 
it was after they had become due, and had been paid. On this subjeet 
there is a serious conflict of testimony which we need not examine, as we 
are satisfied that the mortgage notes were only intended for use as col- 
lateral security, and did not evidence any primary obligation. But the 
Germania Bank contends that it had no notice or knowledge of the 
existence, or contents of the act of preference, when it acquired them, 
and that it is protected by the law-merchant, as a good faith holder 
before maturity, for value; and that the notary’s paraph was insnufti- 
cient to put it upon inquiry. 
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Counsel for the bank cite, in support of that theory, 11 Ann. 664; 
8 Ann. 457, and 35 Ann. 3, Schepp vs. Smith. 

The first two cases are only to the effect that the notary’s paraph 
identifying the note with a mortgage securing its payment, does not 
impair its negotiability. But in Schepp vs. Smith it was held sufficient 
to put a parchaser ou his guard. 

The Court say: ‘‘ Had the note been paraphed to identify it with the 
act (of pledge) the defendant might, perhaps, have charged that the 
pledgee was thereby put on his guard—unotified of the declaration 
contained in the act of sale, and bound thereby. ete. * * * What 
he was bound to know was what he could have known, and, in point 

of fact, did know.” 

; Treating of the effect of memoranda written on bills and notes, 
Mr. Daniels says: Questions have frequently arisen as to whether 
they were to be regarded as incorporated into the instrument or not. 

Quoting: ‘It seems that the purport of the instrument is not only 
to be collected from ‘ the four corners,’ but from ‘ the eight corners,’ a 
memorandum on the back, affecting its operation, being regarded the 
same asif written on its face.” Daniels’ Nego. Ins., sec. 151. 

Again: ‘It is competent for either party, by parol testimony, to 
show the time, the person by whom, and the circumstances under 
which a memorandum upon a bill or note was made. 

“If made--and it will be presumed that it was so made—contem- 
poraneously with the execution of the instrument, and is a component 
part thereof, it will be given full effect as above stated; if 
made after its execution, and with the consent of all parties, it will 
modify and control its operation; and if made by a stranger, without 
the consent of any party, it will be a spoliation, and disregarded ; 
while, if made by the holder without the consent of the parties, it will 
vitiate and avoid it, being a material alteration.” Ibid, secs. 154, 769. 

The proof shows that Morris was the holder for himself and the 
Canal Bank of eleven of the first series of notes, and Henry Roos of 
eight. Morris demanded of Cain better security. 

Cain obtained Roos’ consent to yield the preference that was 
granted. 

Subsequently, the Germania Bank acquired from Cain four of the 
subordinated notes—for the argument, it may be conceded before ma- 
turity—as collateral security. The vice president and cashier testify 
that the bank obtained them from Henry Roos, as agent of Cain, and 
Sor Cain's account. 

The notes themselves are indorsed: ‘ Pay to the Germrnia Bank,” 
and signed, “ LZ. B. Cain.” 
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All the other notes are indorsed in blank. This is proof undeniable 
that the Germania Bank was not a purchaser from a payee, or other 
third person, before maturity, for a valuable consideration. Those wit- 
nesses testify, and Cain’s account shows, that the bank held this paper 
as collateral security only. When the paper was received by the bank, 
it was impressed with the paraph, identifying it with the act of prefer- 
ence by the maker, from whom it was received. Those notes, thus 
impressed, had only the value, in the hands of the Germania Bank, of 
second mortgage paper. 

The paraph of the notary was neither an alteration nor spoliation. 

The bank denies that these notes were ever réissued, as Roos con- 
tends. This only strengthens the conclusion that the notes were by 
the maker postponed, in their right to payment, to those held by Mor- 
ris and Canal Bank. Cain, the maker, before the issuance of tie 
notes, had the right to alter them if he chose. If they had once been 
issued to Roos, he and Cain, maker and payee, had that right. If the 
notes were subsequently returned by Roos to Cain, and by him réis- 
sued, before maturity, to the Germania Bank, the alteration made by 
Roos and Cain was still impressed upon them. 

But, if the Germania Bank is to be viewed in the light of a purchaser, 
its position is not improved. 

“Tt is quite clear ana well settled that the purchaser need not have 
notice of the particular fraud, or equity, or illegality, in order to be 
effected by it. It is sufficient that there be notice, actual or construc- 
tive, that there is some fraud, equity, or illegality, affecting the original 
parties.” Ibid, sec. 799. 

The fact that the act of preference was not recorded until long after 
the bank’s acquisition of the notes can make no difference. Had they 
dealt with the property mortgaged instead of the notes, quite a differ- 
ent rule would have obtained. 

“Parties negotiating for negotiable instruments are not bound to 
take notice of public records, and litigation, which would affect them with 
notice, were they dealing with the subject-matter. 

** And, therefore, when there is nothing on the face of the bill or note 
giving notice of any defects, the fact that a deed of trust securing its pay- 
ment contains recitals which show that equities or offsets exist between 
the original parties, does not weaken the position of a bona fide holder 
without notice.” Ibid, sec 880. 

The paraph on the note was quite sufficient to put a purchaser 
upon inquiry. It does not, of itself, impair its negotiability; but if 

does impair its value as a security. In the instant case all the notes 
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were held as collateral security. It was the mortgage that gave them 
value. The act of preference was created in order to furnish Morris 
and the Canal Bank with “ better security,” to which Cain, the maker, 
consented. 

We are of the opinion that the act of preference was a valid and 
binding agreement, and that the notes postponed thereby cannot be 
allowed to come in competition with others mentioned as entitled to 
priority, nor with those that are not mentioned therein. They must 
be paid, and in full. 

IX. 

The remaining question for determination is, whether Moses Lobe 
& Co. are liable for interest on the balance of the purchase price 
remaining in their hands. + 

The judgment of the lower court relieved them, as well as M. Frank, 
from paying interest. This was, doubtless, upon the theory that the 
appearance of Moses Lobe & Co. represented both. 

In their intervention, all parties thought to have an interest in the 
distribution of this fund were cited into court to contest, contradictorily 
with each other, their respective rights, and they prayed the court to 
allow them to make a deposit of the purchase price in their hands, and 
that the fund be decreed to be paid to such party or parties as shall ef- 
Fectually disburden the property purchased of its mortgages and free them 
from all liability, so that the property should pass to them wnincum- 
bered, and they be relieved from paying interest. 

Thereupon the court granted an ex parte order, directing all persons 
interested to be summoned by notice published in a newspaper, and 
that the funds be deposited in the State National Bank on or before 
the Ist of October, 1881, or that the parties notified show cause to the 
contrary. 

The money was never deposited in court or in bank. Intervenors 
announced their readivess to make the deposit, and that it should be 
paid to whomsoever the court should decree entitled to it. 

It was admitted on the trial that intervenors “ tendered the court, 
for deposit, the total amount of the adjudication and asked the court 
to issue an order upon all parties to show cause why it should not be 
deposited in the State National Bank, or at any other place they 
should be willing it should be deposited.” 

The contention of the Germania’ Bank and appellauts was that the 
fund should be deposited with the executors of Cain for distribution. 

There was some evidence adduced by the intervenors to the effect 
that they had in bank cash deposits sufficient to have enabled them to 
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have checked for an amount equal to the surplus of the proceeds in 
their hands. But the evidence also shows that they did not keep in 
bank a special fund on deposit for the purpose of paying the purchase 
price; and, notwithstanding they had a surplus to their credit in bank, 
they were checking on the bank. from time to time, for various sums. 
That this money has been kept in their own name to the credit of the 
general account, and a sufficient amount at all times retained there to 
pay the sum due to whomsvever the court should order it paid. 

Was this such a deposit or offer to deposit the price of adjudication 
as contemplated by the code, whereby the purchasers might exonerate 
themselves from paying interest? 

In this case we are dealing with a concursus created by intervenors 
for their own protection and benefit. 

When this cause was under previous consideration their right to cre- 
ate it was determined. 34 Ann. 644; 35 Ann. 759. 

Their manifest purpose, in its creation, was to compel the creditors 
of Cain to contradictorily establish their rights, and to receive payment 
accordingly, with a view of disencumbering their property. Their right 
to make a deposit was not then a controversy in the case, and was not 
decided. 

The appellants rest their claim for interest on R. C. C. 2550, 2559. 

Quoting the former: ‘‘The buyer owes interest on the price of the 


sale until the paymeat of the capital, in the three following cases: 
* * * * * *< * * * 


“2. If the thing’sold produces fruits, or any other income. 

‘3. From the date of the sale, when the price is then due.” 

Quoting the latter: ‘‘ The purchaser may also require the deposit, to 
relieve himself from the payment of tnterest.” 

All debts bear interest at the rate of five per cent per annum from 
the date they become due, unless otherwise stipulated. R. 8S. sec. 1883; 
R. C. C. 1938; 33 Ann. 582; 7 N.S. 437; 4 Ann. 6; 12 Ann. 116. 

Like rules obtain with regard to jndicial public auction sales, and 
private sales. R.C. C. 2617, 2608. 

These articles have been the subject of repeated adjudications. 19 
La. 94, Ball vs. LeBreton; 7 R. 175, Erwin vs. Greene; 9 R. 424, Fer- 
rand vs. Claiborne. 

In 15 Ann. 256, Brothers, syndic, vs. Cronan, the Court said: ‘‘ The 
vendee, in order to relieve himself from the payment of interest, is 1e- 
quired to make a deposit of the price.” 

In that case suit was brought to have the adjudication declared null. 
The Court decided that he had the right to “suspend payment of the 
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price” until security was furnished, but that did not relieve him from 
paying interest. R. C. C. 2557, 2558. 

The Court puts it thus pointedly: “‘ The fact that the syndic in the 
suit against McDonogh sought to have the adjudication declared null, 
did not authorize the plaintiff to keep both the price and the property,” 
ete. 

Quite a parallel case is found in 5 Ann. 313, Scott vs. Featherstone, 
in which the Court said: ‘‘ The sale under the concurrent mortgage 
did not extinguish the other mortgages created in the same act and at the 
same time. No proceedings had been taken on those other mortgages, 
and the sheriff had no right to 1eceive the amount due on them, under 


the writ he held. 
* ~ * * x 7 * * * 


“The portion coming to the other mortgage creditors would, in that 
case, remain in the hands of the purchaser, subject to their call, and 


secured by their mortgage. 
* . * * * * * * * 


‘Collier, in whose place they stand, was a stake-holder to the amount 
remaining in his hands, after satisfying the executions under which he 
purchased. ° ° bd 

‘* For that interest, as well as the principal, a privilege existed on the 
property at the time of the judicial sale, and it continued to run against 
Collier afterwards, upon that portion of the price which remained in his 
hands. 

“To that interest the plaintiffs are entitled.” 

In 31 Ann. 87, Bacas vs. Hernandez, the Court said: “ He is not only 
permitted tv retain, but he is required to retain in his hands, the amount 
of the liens in advance of that of the seizing creditor, and the day to 
which the interest upon them is to be calculated for retention, has been 
fixed.” 18 Ann. 65, Quertier vs. Succession of Hille; 25 Ann. 345, 
Henderson vs. Merchants’ Mutual Insurance Co.; 7 R. 398, Fortier vs. 
Slidell. 

In Yateman, Woods & Co. vs. Erwin, 14 Ann. 145, the Court said: 

‘* But the property was of a kind which produced fruits, and it would 
be unjust that plaintiffs should retain the price in their bands, and not 
pay the interest, while his judgment, to pay which the property was 
sold, was bearing interest. | 

“Tt appears to us, that the article of the Code of Practice which 
authorizes the purchaser to retain in his hands the amount of the spe- 
cial mortgages and privileges, implies that the purchaser, himself, like 
the property he has bought, must become responsible, and bound for 
the interest which may accumulate on such mortgages after the sale. 
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“Otherwise it would be to the advantage of the purchaser to delay 
the payment of the portion of the price left in his hauds as long as pos.- 
sible, and the debtor would be deprived of his property while interest 
would be constantly accumulating against him,” etc. 

The purchasers have been in the possession and enjoyment of tive 
valuable property they purchased on the 18th of June, 188], and yet 
they have retained in their hands about $90,000 of the price to the 
credit of their general account in bank ever since, less the amounts dis- 
bursed, upon orders of court, in the executory proceedings. ‘lo 
relieve them, under all the circumstances herein related, from the 
payment of legal interest, would be gross injustice to Cain’s succession 
and his creditors. 

X. 

The appellants are the only parties entitled to the benefits of this 
decree against the purchasers for interest, and only the holders of 
notes of the first series of twenty-four are entitled to participate in 
the distributiop of the proceeds of the sale of the property made 
June 18, 13881. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be and is hereby amended in the following particulars, 
to-wit : 

1. So as to recognize the right of David Roos, as the holder of 
notes numbered 14 and 18, to participate in the distribution of the 
proceeds of sale concurrently with the New Orleans Canal and Bank- 
ing Company. 

2. So as to allow Julius Meyer, as the holder of notes numbered 
8 and 9, to participate therein concurrently with the New Orleans 
Canal and Banking Company. 

3. So as to allow the Germania National Bank, holding note No. 19, 
to participate therein concurrently with the New Orleans Canal and 
Banking Company. 

4. So as to allow Henry Roos, holding notes numbered 5, 6, 7 and 
10, and the Germania National Bank, holding notes numbered 1, 2, 3 
and 4, to participate ratably and equally in whatever surplus shall 
remain after preceding payments have been made. 

5. Soas to require of Moses Lobe & Co. to pay five per cent per 
annum interest on the sum of $67,000, the amount of price of the 
property purchased by them, under executory proceedings, from the 
18th of June, 1881, until paid, subject to proper credits for sums by 
them expended under orders of court. 

6. So as to require of M. Frank to pay like interest on the sum of 
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$27,550, the amount of the piece of property purchased by him from 
same date, until paid, subject to proper credits for sums expended 
under orders of court. 

By rejecting the demands of Wiltz, administrator, against the 
appellants for the annulment and revocation of the two acts of 
mortgage as simulated pro tanto, and by avoiding that part of the 
decree of the court .a qua requiring the appellants to surrender their 
notes for cancellation. 

By requiring the Recorder of Mortgages to cancel and erase the 
said conventional mortgage exeeuted by L. B. Cain on the 25th of 
February, 1878, and the lJegal mortgage resulting from the registry of 
the marriage contract between L. B. and Caroline Cain, in so far 
as it affects their property, when Moses Lobe & Co. and M. Frank 
shall have complied with the terms of this decree. 

It is further ordered, adjudged and decréed that, in all other 
respects, the judgment appealed from be affirmed, with all costs of 
both courts to be taxed against P. 8. Wiltz, administrator, M. Frank, 
Moses Lobe & Co. and Germania Bank. 


Judgment amended and aftirmed. 


ON APPLICATION FOR REHEARING. 


Pocnt, J. On consideration of the numerous applications for 
rehearing in this cause, we have discovered several errors which have 
crept in our review of the very complicated and almost innumerable 
issues presented in the multifarious pleadings contained in this record. 
Hence, we have concluded to reopen the case in order to make neces- 
sary corrections. 

I. 

The first complaint which attracts our attention emanates from 
Moses Lobe & Co., and is levelled at that part of our opinion which 
holds them liable for legal interest on the amount of their purchase 
from the date thereof. 

In his brief, their counsel is clamorous in his description, and he 
grows literally censorious in his complaint of the manifest errors 
which, in his opinion, we have committed in that connection. 

His great reliance to support his assertion that we have done 
injustice to his clients, is on our opinion in the case bearing the title of 
Morris vs. Executors of Cain, reported in the 34th of our Annuals, 
p. 657. 

He argues that, on the strength and under the guidance of our adju- 

47 
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dication and of our utterances in that case, he advised his clients of 
their right to suspend the payment of the price of their purchase, 
and assured them that they could not be held liable for interests on 
the amount of their debt. Hence, he concludes, witi great assurance , 
that we must have erred in our present case, or in the previous 
opinion; that it is now too late for us to recede from our previous 
utterances, and that, therefore, we have no alternative but to recant 
our conclusions in the present case, or otherwise we might be charged 
with glaring judicial inconsistency. 

A careful reading of the opinion in the 34th Annual will satisfy any 
impartial mind that the zeal of counsel has clouded his judgment. 

A reference to that case shows that the two points discussed and dis- 
posed of therein were as stated in the opinion : 

1. ‘Are the defendants (the executors) entitled to receive the pro- 
ceeds of sale realized in this suit, to distribute them by an account in 
the succession of the deceased, which they represent ?” 

2. “Has a purehaser of real estate at the judicial sale made in this 
case the right to proceed, as he has done, with a view to clear the pro- 
perty acquired by him from the encumbrances which burden it?” 

The issue was presented in a proceeding styled an intervention, in- 
stituted by Lobe & Co., in which it was proposed to bring all parties 
in interest into court by means of a notice published in a public jour- 
nal, under an ex parte order of the district judge. 

Now, while the Court recognized the right of a purchaser situated like 
Lobe & Co. toseek by some legal proceeding to clear the encumbrauces 
which cloud his title, or in the mean time to deposit the amount of his 
purchase, it concluded that the mode adopted by them and sanctioned 
by the lower court was not warranted under our laws; it also held 
that the executors were not entitled to receive and administer the pro- 
ceeds of the sale, and hence the following decree was entered : 

“It is ordered and decreed that the judgment appealed from dis- 
charging the rule of the executors for the proceeds of sale be aftirmed 
at the costs of appellants.” 

‘It is further ordered and decreed that the ex parte order rendered 
on the 9th of August, 1881, on the petition of Lobe & Co. filed on that 
day be annulled and set aside, and that the prayer therein for such er 
parte order be refused without prejudice to further proceedings on the 
petition itself, contradictorily with the parties therein asked to be 
cited, the costs of the appeal from the order, including the costs of 
the rendition of the order, to be paid by Lobe & Co.” 

Now, it appears, from the records of this Court, that in furtherance 
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of that decree, Lobe & Co. then renewed their proceedings in the 
lower court, where they were met by an exception of no cause of 
action, and one of improper proceeding. On appeal by them from a 
judgment maintaining the exceptions, this Court recognized the 
proceeding as proper, as well as intervenor’s cause of action, reversed 
the judgment appealed from, and remanded the case for further pro- 
ceedings. 35 Ann. 759, Morris vs. Cain’s Executors. 

It is clear that the purport and legal effect of those two decisions 
were to judicially recognize the right of intervenors to seek to clear 
the encumbrances off their property, and to judicially determine the 
proper mode of proceeding to that end. No issue was presented 
involving their right to make a deposit of the purchase price in the 
instant case, and no decree or mandate affecting such right in the 
remotest degree was made in either case. 

We were, therefore, fully sustained by the record when we made 
the following statement in our preseut opinion : 

‘Their right to make a deposit was not then a controversy in the 
ease and was not decided.” Hence, it follows that any argument or 
assertion to the contrary is unwarranted. 

The last judgment above-referred to was rendered in May, 1883, 
and the record before us fails to disclose any effort on the part of 
Lobe & Co. to press the'r asserted right to make a deposit to a trial, 
and as an independent question, it has not to this day been judicially 
disposed of. ; 

It is, therefore, perfectly safe to conclude that the argument which 
seeks to commit this Court to a decision or utterance under which 
counsel could claim the right to assure his clients that they could not 
be legally held liable for interests on the amount of their purchase, is 
absolutely unfounded. 

It is thus made clear that intervenors can derive no strength from 
our own precious utterances in support of their present contention. 

A second examination of the authorities on which they rested their 
claim to be exonerated from the payment of interest on their pur- 
chase, and of those on which we rested our conclusions has had the 
effect of solidly confirming our views on the subject. 

The apparent conflict between the decisions which they quote and 
those which we have followed is easily explained by the consideration 
that Article 2553 of the present Civil Code, which is quoted in our 
opinion, was not contained in the Code of 1808, on the provisions of 
which the decisions of Miles vs. Oden, 8 N. 8. 214; Jovellina vs, 
Minor, | La. 72; D’Aquin vs. Coiron, 3 La. 409, which they quote, 
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were rendered. Hence it follows that the rule was changed, not asa 
result of a judicial departure from established principles, but as a 
consequence of a legislative mandate. 

Deuling with the snbject in the leading case on this question, this 
Court said: ‘All these decisions were made with reference to the Code 
of 1808; the case now before us arose under the existing Louisiana 
Code, which contains some express provisions on this subject, besides 
those in the former Code.” And the article in question is then referred 
to as the provision introduced in the new Code by the jurisconsults 
who prepared the amendments to the Code, and doubtless with the in- 
tention of establishing the rule that the purchaser must either deposit 
the amount of his purchase or pay interest thereon. In thav ease the 
opinion settled the rule as follows: “To withhold or suspend payment 
does not necessarily imply a forfeiture of any part of the debt or of 
its accessories. The creditor who is unable to give security may re- 
quire the deposit. He may require it to be made in a bank which pays 
interest on deposits. If he do not and consents to leave it in the 
hands of the debtor, the latter becomes a quasi-pledgee, and being at 
the same time in the enjoyment of the property sold, it would seem 
should be bound in equity to pay the interest, which is a compensation 
for fruits, unless he in his turn chooses to relieve himself from the 
payment of interest‘by depositing the price.” Ball et al. vs. LeBreton 
et al., 19 La. 149. 

This case has been affirmed in every subsequent opinion rendered in 
causes involving that question. In the instant case it is not contested 
that Lobe & Co. had the right to suspend payment. It is equally clear 
that the property,bought by them bears fruits; hence, they must pay 
interests. 

But, as contended ‘for by intervenor’s counsel, we should have 
framed our decree’ so‘ as to’ conform with the following conclusion in 
our opinion: ‘‘ The appellants are the only parties entitled to the 
benefit of this decree against the purchaser for interest.” It follows, 
therefore, that the extent of the obligation to pay interest is to be 
measured by"the aggregate amount accruing out of the purchase price 
to the notes held by Julius Meyer and Henry and David Roos. 

The complaint of the same counsel of that part of our decree in 
distributing’ the costs incurred in the trial below is also well founded 
and in both these particulars we shall amend our original decree to 
the relief of Moses Lobe & Co. 


Il. 
The next application to be considered is that made by counsel for 
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the Germania Bank, who charge error in our conclusions in favor of 
Henry Roos. They contend that the record affords no proof of the 
legal rights of Roos to the cwnership and possession of the notes Nos. 
5, 6,7 and 10 of the series of 24 mortgage notes. A second examina- 
tion of the record on this point leads us to the conelusion that the 
contention is unfounded, and to adhere to the reasons of our original 
opinion. 

But the bank is entitled to relief on the question of costs. There 
is error in holding her for a portion of the costs in the lower court, 
and to that end our amended decree will be particularly in her favor. 

ITT. 

We shall now note the complaint of the present counsel of M. 
Frank, who is held up as no party to the proceedings and as having 
been erroneously condemned to pay interest on the amount of his 
purchase, as well as to costs. His counsel are mistaken in their 
contention. Although Frank had made no appearance by pleadings 
or by counsel, he had been legally made a party to the concursus. A 
default had been taken against him in two of the numerous pleadings 
which were all joined in the consolidated proceedings, and the district 
judge rendered in his favor precisely the same judgment which was 
rendered in favor of M. Lobe & Co., and, like them, he is now an 
appellee before this Court, and equally within the scope of any 
judgment which may be rendered in favor of the appellants in the 
cause. 

When the district court decreed that he was entitled on payment of 
the amount of his bid without interest, to a full cancellation of the 
mortgage and other encumbrances which affected the property which 
he purchased, no one was heard to complain in his behalf that he was 
not involved in the contest. 

Our conclusions as to him are correct and they will remain undis- 
turbed. 

IV. 

We are favorably impressed with the complaint of counsel for the 
Canal Bank from that part of our opinion which purports to give legal 
effect to the preference recognized as binding in our opinion, granted 
by Henry Roos as the holder of eight of the mortgage notes to the 
eleven notes of the same series held by J. C. Morris and by the Canal 
Bank. 

Under a correct construction of that act it is clear that the status of 
the notes 8, 9, 14, 18 and 19, which were not then held by either of the 
contracting parties, remains as unaffected as if the act of preference 

















742 SUPREME COURT OF LOUISIANA. 





Morris vs. Cain et als. 





had never been executed. It follows therefore that, with the act, as 
without it, the holder of each of those five notes is entitled to partici- 
pate in one-twenty-fourth of the whole fund, for the reason that he is 
neither preferred nor postponed to the holders of any of the other notes 
of the series. 

Now the practical result of our decree is to advance the holders of 
these five notes, guoad the eight postponed notes, to the same rank 
held by Mortis and the Canal Bank, and thus to make them participate 
each for one-sixteenth instead of one-twenty-fourth of the proceeds of 
the sale, and therein consists the error which we shall correct in our 
new decree. ; 

In order to facilitate a proper execution of the judgment, we recast 
the Uecree in its entirety; although the corrections are intended to 
affect certain portions only. 

It is therefore ordered that our previous decree be annulled and set 
aside, and that the following decree be rendered in its stead : 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be amended in the following pauticulars : 

1. That said judgment, in so far as it exonerates Moses Lobe & 
Co. and M. Frank from the payment of interest on their purchase, as 
it denies the ownership of appellants to the mortgage notes which 
they claim to hold, and in so far as it maintains the action of Wiltz, 
public administrator, for the simulation pro tanto of the act of mort- 
gage under which appellants declare, be annulled and avoided. It is 
further decreed 

2. That five-twenty-fourths of the principal of the fund realized be 
set apart for the benefit of the Germania Bank, as holder of note 19 
for one-twenty-fourth ; of David Roos, as holder of notes 14 and 18, 
for two-twenty-fourths ; and Julius Meyer, as holder of notes 8 and 9, 
for two-twenty-fourths. 

3. That out of the residue, nineteen-twenty-fourths, J. C. Morris 
and the Canal Bank, as holders of the notes 11, 12, 13, 15, 16, 17, 20, 
21, 22, 23 and 24, be paid in full and by preference out of the amount 
accruing to and remaining over to the credit of Henry Roos, as holder 
of notes 5, 6,7 and 10; and of the Germania Bank as holder of the 
notes 1, 2, 3 and 4. , 

4. That Moses Lobe & Co. and M. Frank be condemned to pay in- 
terest at the rate of five per cent per annum from June 18, 1881, on 
the balance remaining due by them respectively on the respective 
amounts of their purchases, to the extent of the aggregate amount of 
the notes held by appellants as follows: of notes 8 and 9 held by 














NEW ORLEANS, MAY, 1887. 743 








_ Walke Tr and Me Vean vi vs. s. Dohan. 








Julius Meyer, of notes 14 and 18 held " David a. and of notes 5, 
6, 7 and 10 held by Henry Roos. 

5. That the recorder of mortgages be ordered and required to can- 
cel and erase the said conventional mortgage executed by L. B. Cain 
on February 25, 1878, and the legal mortgage resulting from the regis- 
try of the marriage contract between L. B. Cain and Caroline Cain, in 
so far as it affects their property, as soon as Moses Lobe & Co. and M. 
Frank shall have complied with the terms of this decree. 

It is further ordered that iv all other respects and particulars the 
judgment appealed from be affirmed aud made the judgment of this 
Court. 

It is further ordered that all costs below incurred in the action of 
Wiltz, administrator, as against the validity of the mortgage and the 
claims of appellants, be taxed against said public administrator, and 
all others costs below equally between Moses Lobe & Co. and M. 
Frank; and that the costs of appeal be taxed equally against P. S. 
Wiltz, Jr., public administrator, M. Lobe & Co., M. Frank, and the 
Germania Bank. 





No. 9825. 


JOSEPH A. WALKER, SYNDIC, AND Mrs. C. E. McVEAN, ADMINIS- 
TRATRIX, VS. MARY A. DOHAN. 

The sale of the unexpired term of a lease involves the sale of the obligations as well as the 
rights. But nothing prevents the severance of the right of occupancy from the 
obligation to pay the rent and the sale of the former alone. The purchaser, in such 
case, would, of course, assume the risk of his right being defeated by failure of the 
principal lessee to pay his rent; but he would, by no means, become personally bound 
for the rent. 

The sale in this case being of the right of occupancy alone. and not of the lease, the 
defendant cannot be held for the rent. 


/ PPEAL from the Civil District Court, for the Parish of Orleans. 
é Rightor, J. 


Braughn, Buck, Dinkelspiel & Hart for Plaintiffs and Appellants. 
W. S. Benedict for Defendant and Appellant. 





The opinion of the Court was delivered by 
FENNER, J. The firm of C. E. MceVean & Co. held a lease of a 
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store-house in this city, which began on October 1, 1884, and ended 
on September 30, 1886. By the death of MeVean and the insolveney 
of cession of the tirm, the present plaintiffs, in the capacities stated, 
became their legal representatives. 

A judicial order was obtained in those proceedings for the sale of 
the following described property, to-wit : 

“ The right of occupancy from day of sale to the 30th of September, 
1886, of that certain store, situated at the southwest corner of Canal 
and St. Charles streets., said store having been lately occupied by 
C. E. MeVean & Co., as a merchant tailor’s and gentlemen’s furnish- 
ing goods establishment.” 

The property thus described in the order, the advertisements, and 
the proces verbal of sale, was adjudicated to defendant on January 19, 
1886, as the last and highest bidder, at the price of {fifty dollars, 
which was paid. 

A few days afterwards, viz: on February 1, in the consolidated 
proceedings of the succession and insolvency, plaintiffs jointly repre- 
senting that the rent of the store due and to become due was secured 
by the lessor’s privilege on the movables in the leased premises, 
which had been sold and the proceeds of which were then in their 
hands subject to said privilege, obtained an order of court author- 
izing them to pay in full the amount of said rent to the lessor, viz: 
$3,750, which payment was made. 

Immediately afterwards they brought the present suit, in which 
they claim from defendant, over and above the price of adjudication, 
the rent running under the original lease, from day of sale to end of 
lease, amounting to $3,150. 

Defendant filed an exception of no cause of action, which was 
sustained by the judge a quo. 

A lease is defined by the Code as “a synallagmatic contract, to 
which consent alone is sufficient, and by which one party gives to the 
other the enjoyment of a thing at a fixed price.” 

The contract embodies, in itself, reciprocal rights and obligations— 
the right of enjoyment and the obligation of paying the rent—which, 
so far as governed by the contract alone, coexist and adhere to each 
other. Hence, it has been repeatedly decided that the sale of the 
unexpired term of a lease, without qualification, is a sale of the lease 
for such term, as an entirety, including its obligations as well as its 
rights; or, in the language of the Court, that the *‘ bid for the lease in 
such a case, is a premium which the bidder 1s willing to give for the 
transfer of the lease to himself, with all its obligations, as well as all 
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the rights thereto attached, from the moment of the adjudication.” 
Bartels vs. Creditors, 11 Ann. 433; D’Aquin vs. D’Armant, 14 id. 217 ; 
Brinton vs. Datas, 17 id. 174; Lehman vs. Dreyfus, 37 id. 587. 


A reference to every one of these cases will show that the thing 
sold was the lease for its unexpired term. 


But in the instant case, as appears from the statement given, the 
thing sold is not the lease, but simply the right of occupancy for a 
given term. In other words, the right is severed from the obligation, 
and is sold separately and apart. In the earliest of the above-quoted 
cases, the learned dissenters, Lea and Spofford, JJ., said: ‘‘ There are 
two ways of selling the unexpired term of a lease—one by selling it 
for a premium, subject to the payment of the rent to the landlord ; 
the other by selling or assigning the right of occupation without the 
assumption of the rent. The latter is the more frequent way of sell- 
ing or assigning it, since it rarely happens that the unexpired term of 
a lease is worth a premium. The case of a sub-lease is a familiar 
illustration of one form of this latter mode of assignment. The 
sub-tenant has nothing to do with the original contract of a lease. 
He is bound only for the payment of the rent which he stipulates to 
pay as sub-lessee ; and whatever may be the rights of the landlord to 
cause the lease to be cancelled for non-payment of the rent by his 
tenant, he can in no case hold the sub-tenant liable for the payment 
of the rent under a contract to which he is not privy. Even the 
lessor’s privilege would not extend to the effects of the under-lessee, 
except so far as the later might be indebted to his principal tenant. 
C. C. 2676; 6 Rob. 294.” Bartells vs. Crs., 14 Aun. 437. 

Nothing in the majority opinion conflicted with these plain proposi- 
tions of law. The only point of difference was whether the sale of 
the unexpired term of a lease, es nomine, without express limitation, 
involved the transfer of the obligations with the rights, or of the 


latter alone. 


Mr. Hennen, the author of the Digest, and one of the most acute 
legal minds of his day, in his note on these decisions, anticipated the 
very question which is now presented, saying: ‘‘ What forbids the 
severance of a right from its correlative obligation and the transfer of 
the one without the other? ‘The lessee’s right is to oceupy the 
premises, his obligation to pay the rent. Cau he not make a sale or 
donation of the right, retaining himself the obligation to pay the 
reut? It is true that the non-fulfilment might defeat the enjoyment 
by his vendee of the right transferred. But the transfer and sever- 
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ance would be none the less possible and legal. * * * The lessor’s 
rights are not thereby affected.” 1 Hennen’s Dig., p. 803. 


These suggestions admit of no answer conformable to reason, and 
the right and power of the lessee to transfer his right of occupancy 
separately from his obligation to pay the rent, though dependent as 
regards the lessor upon his compliance with that obligation, must be 
conceded, unless restrained by special contractual stipulations. 


Indeed, this very case affords a conspicuous illustration of the 
necessity for the existence of such right and power. Here was a case 
where the rent due by the insolvent lessees for the entire term was 
abundantly secured by privilege on movables which had been sold 
and the proceeds held by plaintiffs subject to the lessor’s claim. By 
virtue of this obligatory payment of the rent, plaintiffs were left with 
the right of occupancy which’ was, naturally, useless to them and 
worthless, unless they could sell it. 


What should hinder them from selling it and realizing, for the bene- 
tit of the estates which they represented, whatever it would bring ? 


They have exercised that right. They have severed the right of 
oecupancy from the obligations of the lease, and have sold the former 
simply and alone. This is what the defendant purchased, according 
to the plain terms of the adjudication. She has not bought a lease 
or the unexpired term of a lease, and cannot be held for obligations 
which she never expressly or impliedly assumed. 


Judgment affirmed. 


DIssENTING OPINION. 


BeERMUDEZ, C. J. This contreversy involves the question of the 
extent of the liability of the adjudicatee of the right of oceupancy of 
premises, the lease of which had many months to run. 

The suit is brought by the syndic of an insolvent firm and by the 
administratrix of the succession of a deceased partner for the recovery 
of rent paid the landlord, from the defendant, as the adjudicatee of 
the right of occupancy of the property for the unexpired term of the 
lease. 

To the petition an exception of no cause of action was filed. 

From a judgment sustaining this defense the plaintiffs have taken 
this appeal. 

From the petition and documents annexed to it, the following appear 
to be the facts in the case : 
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On the 15th of August, 1884, the estate of S. B. Slocomb leased to 
Moriarty & McVean, for the term of two years, commencing on the 
Ist of October following, the southwest corner of Canal and St. Charles 
streets, for $4,500 per annum, payable monthly; the defendant, Mary 
Dohan, serving a security for the payment of the rent and the falfill- 
ment of all the obligations thereof. 

The firm having gone into insolvency, and one of the partners, 
Chas. E. MeVean, having died, the court ordered the sale of the right 
of occupancy of said premises. 

On the 19th of January, 1886, the sheriff offered the right of 
occupancy for sale, which was adjudicated to the defendant for $50, 
paid cash, who is now sued for $3,150, for the rent from that date to 
the termination of the lease, Ist of October, 1886. 


After the sale, the syndic paid, with the authority of the court, the 
landlord, with a view to a subrogation to the latter’s rights under the 
lease. 

The defense, practically, is that, as the right of occupancy and not the 
lease, was purchased, the defendant is not liable for the rent of the 
premises beyond the $50 which were actually paid to the sheriff. 

It has been held, in several cases, that when the lease is sold to 
liquidate a succession, or an insolvency, the amount of adjudication 
is to be considered as a bonus or premium for the lease, and that the 
adjudicatee is liable for the rent, under the conditions of the lease, for 
the unexpired term. 

The last expression of the judicial mind on that question is to be 
found iu the case of Lehman vs. Dreyfus, 37 Ann. 587, in which 
previous authorities were reviewed and expounded. 11 Ann. 433; 14 
Ann. 213; 17 Ann. 174. 

While counsel for the purchaser denies the applicability of the 
principle announced in the most recent case, he remained perfectly 
silent touching the anterior adjudications, and refers to no authority 
to sustain his position. 

It is impossible to discern in this case any difference between the 
sale of a lease and the sale of the right of occupancy. Of what 
advantage would the right to the lease be without the right of 
occupancy, and what would be the benefit of the right of occupancy 
without the lease ? 

The lease confers the right of occupancy and the right of occupancy 
is the consideration of the lease. There was no severance. 

Whoever, therefore, acquired the right of occupancy under the 
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lease, acquired the lease, and whoever bought the lease, bought the 
right of occupancy under it. 

If, by purchasing the lease, the adjudicatee incurs the obligations of 
a lessee, it is clear that acquiring the right of occupancy is acquiring 
the lease, and is an indisputable voluntary assumption of consequent 
obligations. 

The jurisprudence which has established the liability of the pur- 
chaser of the lease for the payment of the rent, may be erroneous ; 
but it has for thirty years become a rule of property which must be 
respected, and which cannot be destroyed by subtle questionable 
distinctions without a difference. 


When the court ordered the sale, and when the sheriff offered the 
right of occupancy, bids, in the shape of premiums, were expected for 
the purchase of that right as a thing, as_the object (tobe sold, which 
the insolvents surrendered to the possession and enjoyment of the 
premises, subject, of course, to all the rights and obligations, as 
lessees, during the eight months and ten days torun before the expira- 
tion of the lease. 

In other words, what was offered and what was sold was the privi- 
lege of occupying the premises, as the insolvents would have done had 
they not surrendered to their creditors. 

The adjudicatee, by purchasing the right of occupancy, jumped into 
their shoes, and has thereby acquired all their rights and incurred all 
their obligations under the lease. 


In the case of Brinton vs. Datas, last cited, one of the grounds of 
resistance was, as appears by the transcript, that the lease (offered in 
evidence, but to which the defendant was not a party) was res inter 
alios acta. The objection did not hold. 


The court then declared that the adjudicatee~ was liable for the 
rent, whether the lease or the terms and corditions thereof were 
announced in the advertisement or not. ‘It is the legal effect of the 
adjudication.” 

In the present case the adjudicatee cannot plead ignorance of the 
lease, for she, by a specially authorized agent, intervened in the act 
and served as surety. 

She cannot be heard to say: that she is a ‘ stranger,” or ‘ third 
person.” She actually had knowledge that there was a lease, and that 
the lessees were to pay rent at the stated rate for the premises. 

Purchasing the right of occupancy was purchasing the lease, for 
without the lease, the right of occupancy would not exist. The right 
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of occupancy, therefore, implies the lease. This must have been the 
general understanding at the sale. 

To suppose that when the defendant offered $50 for the right of 
occupancy, during eight months and more, of premises rented for 
$4,500 per annum, she understood that she would, on payment of that 
paltry sum only, be entitled to the possession and enjoyment of the 
property during that time, free from the rent under the lease, would 
require a stretch of credulity which the most conciliating mind 
cannot stand. 


WatTKINs, J., concurs in this opinion. 








No. 9694. 


W. B. Scotr & Co. vs. A. B. SEELYE. 


The ten years within which a suit to revive a judgment must be brought, begin tv ran from 
the rendition of such judgment. 

This means: Its signature by the lower judge, or its finality on appeal, whether when the 
last judicial day allowed for asking a rehearing expires, or when such rehearing is 
refused. 

Particularly is such the initial point for prescription, when the judgment sought to be 
revived, is tirst rendered by the appellant's court, in place of that rendered by the 
lower court. ' 

The finality of such judgment on appeal is not to be computed from the date of the signa- 
ture of the reversed judgment in the lower court. 

When ten calendar years appear to have run from the finality of the judgment, the burden 
is on the plaintiff to show that the suit to revive was instituted within the delay. 

A mere omission to do so does not justify a judgment declaring the action prescribed. 

Where it is clearly in the power of a plaintiff thus omitting or failing, to adduce proper 
proof, it would serve no useful purpose to dismiss his suit. The case ought to be re- 


manded. 


PPEAL from the Civil District Court for the Parish of Orleans. 
4 Tissot, J. 


W. S. Benedict and H. C. Cage, for Plaintiffs and Appellants. 
J. McConnell and H. E. Upton, for Defendant and Appellee : 


First. Neither a suspensive or devolutive appeal will prevent prescription from running 
against the judgment appealed from. Marbury vs. Pace, 30 Ann. 1330. 

A judgment becomes final from the date of the signature of the judge a quo, and if ten 
years are allowed to elapse from the date of such signature, before citation of revival is 
served on the defendant, it is prescribed. The delay caused by a suspensive appeal will 
not be counted in favor of the judgment creditor to defeat the plea of prescription. 
Walker vs. Succession Hays, Town Public Administrator, 23 Ann. 176. 

A devolutive appeal from a final judgment does not suspend or interrupt prescription pend - 
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ing the appeal. Acts of 1853, p. 250. Where a law is clear and free from all ambigu - 
ity, the letter of it must not be disregarded under the pretense of pursuing its spirit. 
C.C. 13. The citation required by the Act of 1253, page 250, in that the judgment may 
be revived before it is prescribed, refers to the judgme.t rendered by the district 
court, and not that of the Supreme Court. 21 Ann. 295; 23 Ann. 587. 

Second. Any party interested in a judgment may have the same revived by causing the 
judgment debtor to be cited before the court which rendered the judgment, before pie- 
scription has accrued. The restraining of the execution of a judgment by a writ of 
injunction sued out by the judgment debtor, does not interrupt the current of pre- 
acription. If, therefore, more than ten years are allowed to elapse from the date of the 
rendition of the judgment, without causing the judgment debtor to be cited, the judg- 
ment is prescribed. Yale, Jr. & Co. vs, Randle & Co., 23 Ann. 579. 

The rendition of the judgment is the signing thereof by the judge; at least, that act tixes 
the date of the judgment and the period from which prescription begins to run. C. P. 
545, 546, 547, 555. 

Hereafter, all judgments for money, whether rendered within or without the State, shall 
be prescribed by the lapse of ten years from their rendition, unless revived at any time 
before they are prescribed by having a citation issued according to law, to the defend- 
ant or his representative, from the court which rendered the judgment, unless the de- 
fendant or his representative show good cause why the judgment should not be revived. 
R. ©. C. Art. 3547; 31 Aun. 342, 343; 21 Ann. 295; 29 Ann. 69; 30 Ann. 1331; Acts of 
1853, p. 250; R. S. 2813. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is a suit to revive a judgment. The plea of 
ten years’ prescription in bar, having been sustained, the plaintiffs 
appeal. 

The judgment rendered by the lower court was in favor of the de- 


Jendant, and signed on the 3d of July, 1874. 


On appeal, it was reversed on the 24th of December following, and 
judgment was rendered for $5000, with interest, in favor of plaintiffs. 

On the 14th of Jannary, 1885, the present action was brought to 
revive, and on the next day citation was served. 

The district judge sustained the plea of prescription, and rejected 
the demand. 

Counsel for plaintiffs insist very properly that the ten years began 
to run only on the day when the judgment in favor of plaintiffs be- 
came final and executory. 

It appears, from the minutes of this Court, that within the six 
judicial days allowed, an application for a rehearing was filed, which 
was refused on the 20th of February, 1875. 

The transcript of appeal in the present suit, does not show that this 
material fact was proved in the lower court. The burden was upon 
the plaintiffs to show that they had brought their action to revive 
within the ten years, after the judgment had become executory. 

The contention that the judgment of the Supreme Court must be 
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read behind the signature of the district judge, as though rendered by 
him, and that prescription must be computed from that signature, can 
hardly be considered serious —for, that would be to allow prescription 
to run against a judgment before it existed. 

By “ rendition” found in Article 3547 R. C. C. the Legislature meant 
the finality of the judgment, sought to be revived, whether by the 
signature of the district judge, or by the expiration of the last judi- 
cial day allowed to ask a rehearing, or the refusal of such rehearing. 

Owing to plaintiffs failure to show that the suit was brought and 
citation served, within the delay, there was no initial point for the 
computation of the prescription and such omission could not justify a 
judgment sustaining the plea. 

Dismissing the suit, would serve no useful purpose. 

In furtherance of the ends of justice the case ought to be remanded. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed, and that this case be remanded to the lower court 
for farther proceedings according to law, defendant to pay costs of 
appeal and those of the lower court, from the filing of the plea of 
prescriptiou ; costs to be subsequently incurred to abide the result of 
the snit. 





No. 9939. 


THE STATE OF LOUISIANA Vs. JAKE Durr. 

The rule that the right of peremptory challenge is waived when the juror is passed over to 
the opposite party, cannot be maintained without qualification ; but it must be exercised 
before the juror is accepted by the opposite party and commenced to be swern. 

Neither the prosecution nor the accused, though he be one of two, or more. jointly indicted 
and on trial, can be heard to complain of peremptory challenges tendered by the other. 

Evidence pertaining to collateral issues, disconnected with the charge against the accused, 
cannot be introduced) Same would be confusing and misleading to the jury. 

It isimproper that the trial judge should give to the jury a special charge which contains 
statements of fact. although hypothetically stated, if likely to intiuence the mind of the 
jury in reference to the facts proven in the case. 

The judge is not forced to adopt the language in which defendant's counsel may couch a 
requested special charge ; he may recast the propositions and submit them in his own 
terms. When special instructions asked for, are partly correct and partly erroneous, 
the judge is neither bound to affirm nor repudiate it as a whole, but he may restate it in 
his own terms. 

The correctness of the refusal of the district judge to sign one bill of exceptions cannot be 
tested by the presentation and signing of another, with reasons assigned. It must be 
presented in a different form of proceeding. 

PPEAL from the Tenth District Court, Parish of DeSoto. 

LA. Aall, J. 


M. J. Cunningham, Attorney General, and J. C. Pugh, District 
Attorney, for the State, Appellee : 
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1. A tender of the juror to the accused is no waiver of the right of peremptory challenge. 
Wharton, P. and P. §675; Waterman, C. D. P. 602 (140); Wharton, C. P. and P. 672; 
Rishop on C. P., Vol. 1, § 945; Prodat Jur. Trials. §§ 105, 165; State vs. Roland, 38 
Ann. 19. 

2. The rejection of a juror by the trial judge, even if erroneous, affords of itself no legal 
ground of complaint to the accused. 1 Bishop C. P. § 926; State vs. Ostrander, ‘‘ 13 
Towa, 435 ;"’ Wharton, Cr. Pl. and Pr., § 620; State vs. Barnes, 34 Ann. 395; State vs. 
Eloi, ib. 1195; State vs. Farrar, 35 Ann. 315. This is no longer an open question in 
criminal jurisprudence. State vs. Creech, 38 Ann. 481; State vs. Shields, 33 Ann. 1410. 

3. A witness cannot be interrogated, even on cross-examination, about immaterial and 
collateral matters. 

4. General character for ‘‘ badness " or “ infamy "is inadmissible. Wharton Cr. Ev. §§ 472 
484 and 486. 

- The test of whether a fact inquired of, on cross-examination, is collateral, is: would. 
the cross-examining party be entitled to prove it as a part of his case, tending to estab- 
lish his plea. Ib. § 484, and authorities therein cited. 

6. Thecourt is not bound to give instructions in the words asked for, however material 
might be the instructions; but if given substantially, so as to meet the whole of the 
point, it is sufficient. State vs. Carr, 22 Ann. 407; State vs. Porter, 35 Ann. 1159. 

7. The trial judge may withdraw an erroneous instruction, and correct his error. State 
vs. Jones, 36 Ann. 204. Can withdraw illegal and incomplete evidence of the jury. 
State vs. Davis, 34 Ann. 351; State vs. Parce, 37 Ann. 269. , 

8. The trial judge is limited to the law, and cannot trench on the facts. R. S. 

9. The trial judge is not required to give a special charge when it is substantially covered 
by his general charge to the jury. 

10. Proper way to secure the signature of the trial judge to a bill of exception is by 
mandamus. 17 Ann. 287; 26 Ann. 67. The judge properly refuses to sign a bill of 
exception which does not conform to the facts. 


E. W. Sutherlin and Scales & Lee for Defendant and Appellant. 


uo 


The opinion of the Court was delivered by 

Watkins, J. The defendant was indicted for an assault upon 
Julia Hutchins, with an intent to commit a rape, and from a verdict 
of guilty and sentence by the court to imprisonment for one year at 
hard labor, he has appealed. 

The alleged irregularities in the proceedings and errors of the trial 
judge are presented by sundry bills of exception reserved for the 


accused. 
I. 


The first one was taken to the judge’s allowing the district attorney 
to peremptorily challenge a juror after he had been examined on the 
part of the State on his voir dire and surrendered to defendant’s coun- 
sel for examination. 

The argument is that the State had fully examined the person 
tendered as a juror, and had accepted him, and that the district 
attorney had no right to reconsider his acceptance and selection, and 
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thereafter peremptorily challenged and discharged the person from 
service as a juror. : 

The trial judge ruled that the right of either party to challenge a 
juror may be exercised at any time before the juror is sworn, and that 
defendant has no right to complain, because he may only exercise the 
right of rejection, and not the right of selection, by the State. 

In this State the right is given to the prosecution to exercise peremp- 
tory challenges, as well as to the accused. R. S. 997, 998, Act 36 
of 1880. 

At common law the prosecution was not entitled to peremptory 
challenges. 

Whar. Crim. Plead. and Practice, Sec. 612, that author says: 
“ Under ordinary circumstances the defendant's right to a peremptory 

‘ challenge is waived when the juror is passed over to the court or the 
‘prosecution, though this opinion cannot be maintained without quali- 
fication, as, on due cause shown to the court at any moment before 
‘the case is opened and the juror in question is sworn, it will permit the 
challenge. 

“In any view, the right ceases when the panel is complete and 
accepted.” Ibid, Sec. 617. 

In another section the same author says, in discussing the same 
subject, “that the better opinion is that, on due cause shown, the 
right may be exercised at any period down to the completion of the 
panel.” Ibid, Sec. 677. 

We do not understand the phrase “‘ on due cause shown,” occurring 
in these two quoted sections, to relate to challenges for cause; Same 
must be understood in the sense of reason, or excuse—i. e., that the 
defendant may make a peremptory challenge, after he bas passed the 
juror, if he can assign to the court a reasonable excuse for the delay’ 
in preferring it. Peremptory challenges alone are under discussion in 
those sections. 

This being the rule at common law, where the prosecution has no 
right to exercise peremptory challenges, there is no good reason why 
it should not apply to this State, where the prosecution is so entitled. 

In treating of its exercise in those States whose laws are similar to 
our own, Wharton says: “‘ The challenge, either by the prosecution or 
the defense, must be before the oath is commenced, down to which 
time it exists. The moment the oath is begun it is tov late.” Ibid. 
Sec. 672; 1st Bishop Crim. Plea. and Prac. Sec. 945. But same author 

_ says: “It is no waiver of the right to challenge for cause, for the de- 

48 
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fendant to pass the juror over to the court, or to the opposite side for 
examination.” Ibid. Sec. 675. 

The rule laid down by this Court’s predecessors in State vs. Cum- 
mings, 5 Ann. 332, is that ‘‘the State sliould first exercise the right of 
challenge for cause or peremptorily, and present the juror to the ac- 
cused as a good and lawful juryman; that the accused should then 
exercise his right ; and that the State should not be allowed to challenge 
after the juror has been accepted by the prisoner.” 

Wharton says “‘ the right of peremptory challenge is a right not to 
select, but to reject.” Ibid. Sec. 620. 

Hence, neither the State nor the defendant has any right to com- 
plain of peremptory challenges tendered by the other. 

‘¢ Neither of two defendants, in one indictment, on a joint trial, has 
cause to complain of a challenge by the other.” Ibid. Sec. 680. 

-In United States vs. Marchant, 12 Wheaton 482, the Supreme Court 
say: “The right, therefore, of (peremptory) challenge does not, 
necessarily, draw after it the right of selection, but merely of exclusion. 
It enables the prisoner to say who shall not try him; but not to say 
who shall be the particular jurors to try him.” 4 Blackstone, p. 353. 

It is clear that the district attorney had the legal right to perempto- 
rily challenge the juror, E. V. Flores, at any time prior to his accept- 
ance by the accused. 

‘ys Il. 

A second hill was reserved by the defendant’s counsel to the refusal 
of the court to allow him to ask Will Collins—a witness for the State 
under cross-examination—if he had ‘‘ seduced his cousin, Julia Lau- 
rent, who lived in proximity to his mother’s house.” The ground on 
which counsel maintains the competency of the testimony is “ that it 
will show that he is a seducer; and the true motive of the said Oscar 
Collins and Will Collins, brothers, in going, at that time, to the house 
of the prosecutrix, their cousin; that their true purpose and motive 
(in) going there was * * * * for the purpose of entrapping and 
overtaking the defendant, at the house of the prosecutrix, by prior 
arrangement and agreement between them,” etc.; ° . e 
‘and that their going to the house was not by accident, or for the pur- 
pose of protecting the prosecutrix against the defendant,” etc.; * -* 
* .*,. * * “and that the said Oscar and Will Collins and de- 
fendant were rivals and competitors for the illicit love of the prosecu- 
trix,”etc. 

The trial judge assigns the following reason for disallowing an an- 
swer to the question propounded, viz: ‘*The matter inquired 
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about, the seduction of Julia Laurent by Will Collins, occurred five or 
six years ago, and that unfortunate girl has been dead several years ; 
and the court was unable to see how that circumstance could have any 
relation to this case, or any tendency to prove a conspiracy, ete., as 
claimed, especially as there was no evidence whatever of a conspiracy, 
or that the Collinses went to the prosecutrix’s hcuse for any improper 
purpose,” ete. 

We agree with the district judge. If admitted, and the answer had 
been an affirmative one, it could not have effected in any way the 
issue joined on the charge of assault, with intent to commit a rape. 
The alleged seduction was a collateral issue not on trial, and totally 
disconnected from the alleged criminal assault by the accused upon an 
entirely different person. 

The ruling is approved. 

ITI. 

A third bill was reserved by the defendant’s counsel to the refusal 
of the trial judge to give the jury the following special charge, viz : 

“In cases of this kind, the evidence of the prosecutrix is to be 
received with caution. In coming to your conclusion as to whether 
the defendant assaulted the prosecutrix with intent to rape her 
forcibly and against her will, if you should find that he assaulted her 
at all, you must take into consideration all the suerounding circum- — 
stances at the time. The question of intent is one of fact to be 
deduced from all the circumstances surrounding the case. If you 
should find that any assault was made by the defendant on the prose- 
cutrix, then, in coming to your conclusion as to whether such assault 
was made with intent to rape her, notwithstanding such resistance as ~ 
she might make, such facts, as that the assault was made in the day 
time; in a place near the public roads, or railroads, or depots, houses * 
or places open to public view; occupied by, and frequented by 
people; within reach of assistance, and within sight and call of 
assistance, and that she made no outcry or call for assistance, and 
made no effort of escape when she had opportunity to do so; or that 
she remained alone in the house, so situated, with the defendant, for - 
any considerable period of time, after she suspected the intent of > 
defendant to rape her; or that she quietly remained alone in the 
house, so situated, with defendant, for a considerable period of time 
after such alleged assault, and that she only made outcry to a person | 
who unexpectedly approached the house, and who was not discovered 
until immediately in the presence of defendant and prosecutrix, who 
were then, or had been for some considerable period of time, seated, 
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in quiet conversation, after the alleged assault had been made, if any 
assault had been made; and, all such circumstances, justify strong 
inferences that the assault, if any assault was made, was not made 
with the intent, on defendant’s part, to rape the prosecutrix, notwith- 
standing all resistance she might make.” 

The court refused this charge as a whole, but accepted part of it 
The portion of the special charge adopted by the court and read 
tothe jury was the second and third sentences thereof as follows: 

“In coming to your conclusion as to whether the defendant assaulted 
the prosecutrix with intent to rape her forcibly, and against her will, 
if you should find that he assaulted her at all, you must take into 
‘consideration all the surrounding circumstances at the time. The 
question of intent is one of fact to be deduced from all the cireum- 
stances surrounding the case.” 

The bill further recites that defendant’s counsel had requested 
previously, that a written charge be given, and that it was given; 
and it charges that, after having declined to make the special charge 
‘requested, the trial judge announced orally, “that in lieu of the 
remaining portions of said special charge,” he would read certain 
sections of Wharton’s Criminal Law, which are copied into the bill. 

He insists that the action of the court in refusing said special charge, 
“ as presented in writing, was illegal, and that it was the duty of the 
court to have read to the jury the special charge in full, as presented, 
‘or to have rejected it in full.” 

He further excepts to the oral statement made by the judge to the 
' jury, in declining to make the special charge requested; and to his 
‘ reading law to them from books, as applicable to the case, on the 
ground that the accused was entitled to a charge exclusively in writing. 

Farther, that “‘ the attempted withdrawal thereof from the jury, after 
‘objection was made by the defendant’s counsel, and the attempted 
reduction of it to writing, was illegal. That the written charge had 
already, theretofore, been completed and read to the jury, and that 
the additional charge, reduced to writing and read to the jury, was not 
‘requested by the defendant or the State; and that the court, after 
’ having furnished the written charge to the jury, had no right to write 
’ and read other and additional charges or sections of the law; and the 
action of the court was calculated to confuse and mislead the jury.” 
.The bill is in extenso and purports to recite much of the evidence 
‘ that was adduced upon the trial, and which was reduced to writing, 
and appears in the record annexed to bill No. 2. 
The judge, in the reasons that are annexed to this bill, makes the 
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statement that the special charge asked for contains a partial statement 
of the evidence, with facts proved intermingled with what was not 
proved,. and partial statements of the testimony of prosecutrix, 
omitting the reasons she gave for not making an outcry or escape, viz: 
that defendant threatened to kill her if she cried out or attempted to 
escape, which, if given by the court to the jury, would have been 
likely to have influenced their decision on the facts by reciting in 
their hearing and refreshing their memories upon a partial and incor- 
rect statement of them, without giving them the law applicable to the 
whole and correct statement of facts. * * * That if the court had 
given this special charge, as asked for, it would have been charging 
the jury on the facts, in violation of R. S., Sec. 991,” quoting it. 

“Tt will be observed that the statement of facts in the special 
charge rejected, is not given hypothetically, but in the narrative 
form.” 

It is elementary that the trial judge is forbidden to charge the jury 
on the facts; and it is equally improper that he should give them in 
charge, partial statements of fact, although hypothetically stated, if 
likely to influence their minds upon the facts in the case. . 

Hence the rule announced by Wharton, that the jndgeis not “forced 
to adopt the language in which counsel may couch instructions prayed 
for; but may recast the propositions, and submit them in his own 
terms; nor is he, when an instruction asked for is partly correct, and 
partly erroneous, bound either to affirm or repudiate it asa whole; but as 
has been seen, he may restate * * the lawin his own terms.” Whar. 








Crim. Plea. and Prae., sec. 712, 

This Court has followed that rule in State vs. Porter, 35 Ann. 1159. 

In State vs. Jackson, 35 Ann. 769, this Court held that where the 
“charge requires qualification, limitation or explanation, the refusal of 
the judge to give it will not be disturbed.” 35 Ann. 775, State vs. 
Riculfi; 36 Ann. 84, State vs. Chevallier. 

The reasons assigned by the judge for his ruling appear to be ample 
and strictly in accord with the authorities quoted. 

In reply to the counsel’s objections to the judge’s oral statements, 
and explanation of his refusal to give the special charge requested, to 
the jury, he says: “The oral remarks withdrawn and given in writing, 

it is believed, could not have prejudiced the defendant.” 

The course pursued by the trial judge in this particular, finds sanc- 
tion in decisions of. this Court. 36 Ann. 204, State vs. Jones; Water- 
man’s Crim. Dig. pp. 379, 624. 

‘Whether the oral observations made by the judge were withdrawn, 
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or in substance reduced to writing and read to them, is of no practical 
importance. The defendant’s counsel contends that there is a fatal 
variance between the judge’s oral statements and his supplemental 
written charge ; and prejudicial to the accused. 

Neither the record nor the bill of exceptions discloses such variance 
and we cannot therefore consider that question. 

IV. 

The fourth bill presents an objection to the judge’s declination to 
give another special charge and which he refused on the ground that 
the matter covered by it was substantially embraced in the written 
charge already given to the jury. 

The charge given to the jury was not brought up with the transcript 
and is not included in it, and we cannot make the comparison, and 
must accept the judge’s statement as correct. 

It was quite unnecessary that any part of the charge should have 
been repeated. Such a course would have been confusing and mislead- 
ing to the jury. 

¥. 

The fifth bill was taken to the judge’s refusal to grant the accused a 
new trial. 

The affidavit appended to the motion is elaborate, and to the effect 
that, in the hurry of the preparation of the special charge discussed in 
Bill No. 3, defendant’s counsel made an accidental mistake and omis- 
sion therefrom, of the words “if you find such circumstances to have 
been proven,” and which it was his intention to have incorporated 
therein, and that he was unaware of such a mistake having been made 
until some time afterward ; and that he subsequently proposed to add 
same thereto, but was refused permission by the judge so to do; and 
that same exercised a prejudicial effect upon the special charge re- 
quested and refused. 

On this ground only his application for a new trial rests, though the 
bill of exceptions to its refusal mentions the three first bills taken. 

The judge assigns as the reason why he refused to grant a new trial 
that he did not believe that defendant was prejudiced by any ruling 
he had made, or by the failure of his counsel to present his special 
charge in hypothetical, rather than narrative form. 

We do not regard the omission from the requested special charge of 
the qualifying words as having produced any material difference in the 
ruling of the court, or as having exercised any injurious effect upon the 
verdict of the jury. The judge gave them in charge the substance of 
the requested charge; and whether the statement of tacts, or the ref- 
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erence made to them in the charge had been stated hypothetically, or 
as proven facts, the same should not have been given to the jury, if 
the judge believed they might undely impress the minds of the jury 
as to what were proven facts. The charge of the judge should in no 
wise trench on the facts. It must be strictly confined to an explanation 
of the law applicable to the ease. 

The application for a new trial was properly refused. 

VI. 

The sixth bill of exceptions was taken to the refusal of the judge to 
sign another bill of exceptions with the special charge, so altered as to 
conform to the theory of defendant’s counsel in reference thereto, as 
set out in his affidavit for a new trial annexed. Among other reasons 
the judge assigns for refusing to sign the bill in this form, is that “it 
would be to sign what is not true,as the court never refused the charge 
as therein presented.’ 

In this refusal the court was correct. But, if error there was, same 
could not be reversed in this form of proceeding. 

Finally, our study of this case has convinced us that defendant has 
had a fair trial. 


Judgment affirmed. 








No. 9872. 
THE STATE EX. REL. E. DaBovaL ET aL. vs. THE PpLice Jury, 
Parisu OF St. BERNARD. 


When the appealability of the case does not clearly appear, from the face of the pleadings, 
to determine the question, affidavits relating to the amount or value in dispute filed in 
this Court will be considered. 

In a snit attacking a franchise or privilege granted to a person or corporation, and it 
uppears such franchise or privilege exceeds in value $2,000, this Court has jurisdiction. 

A mandamus will lie to compel the performance of duties purely ministerial in their nature, 
and when they are so clear and specific that no element of discretion is left in their 
performance, but that as to acts or duties necessarily calling for the exercise of judg- 
ment and discretion on the part of the officer or body at whose hands their performance 


is required, mandamus will not lie. 
aor from the Twenty-fourth District Court, Parish of St. Ber- 
ra nard. Jivaudais, J. 


Hampden Story and Sambola & Ducros for the Relators and Ap- 


pellees : 

1. Courts of justice are bound to interfere with the discretionary power of a municipal 
corporation, when the exercise thereof is unreasonable, unjust, oppressive, in restraint 
of trade, o1 in contravention of common right, or tends to create a monopoly. Const, 
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50,248, Act of 1884, No. $2; Cooley, 192, 200, 203; 33 Ann. 1182; 18 Ohio 300; 1 
Duer, N. Y. 494; i Dillon 394; Act of 1886, No 101, §9; Boone, § 292, 296-7, 310; 45 Il. 
95; 78 Ill. 405; Dillon 256; 7 Paige 261; 24 Wis. 542; 46 [ll 490; 40 N. Y. 273; 3 Pick 
462; 40 Mo. 550; 68 Mo. 544; 29 Wis. 307; 30 Wis. 322; 43 Iowa 524. 

2. A mandamus lies to enforce, not only the performance of a duty, but also any legal 
right when the slowness of ordinary legal forms is likely to produce great delay and 
defeat the ends of justice, as well as in cases where there is no other specific remedy. 
C. P. 829; Moses on Mandamus, 18; 103 Il]. 552; 7 Cal. 2986; 1R. 496; 13 Ann. 291; 38 
N. J. 262. 

3. An affidavit, that the facts are true to the best of affiant’s knowledge and belief are 
safticient, is sufticient in law. 1 R. 316; 13 Ann. 89. 

4. Exceptions te forms are waived by going to trial without a previovs decision thereof. 
23 Ann. 255; 18 Ann. 207; 26 Ann. 312; Vol. 2 Dillon 825, 828, 906. 

5. An affidavit to an original petition jispenses with sweariag again to a supplemental 

_ petition, asking for a subsidiary writ or remedy on the very same sworn allegations. 
Neminem cogit ad vana, 7 R. 444 ; 18 Ann. 243. 


F. C. Zacharie on the same side. 


E. Howard McCaleb and James Wilkinson tor the Respondents and 
Appellants: 


1. Mandamus will not lie to compel the members of a pulice jury to perform an act resting 
in their discretion. High's Ex. Leg. Remedies, §§ 24, 34, 42, 325; Dillon’s Municipal 
Corporations, § 669; 2 La. 395; 21 Ann. 352; 20 Ann. 518; 22 Ann. 603; 23 Ann. 333; 29 
Ann. 692. 

2. The authority conferred upon police juries by Art. 248 of the Constitution is a delega- 
tion of the police power, with the exercise of which the Courts cannot interfere without 
usurping jurisdiction. 

3. The police jury cannot be compelled to grant a special permit to carry on a slaughter- 
house. The Constitution only requires them to pass general ‘ ordinances designating 
the places, for slaughtering,” and expressily prohibits the restriction of the business 
‘* to the lands or houses of any individual or corporation.”’ 

4. In executing Art. 248 of the Constitution, the police juries act in the dual capacity of 
police juries and boards of health. Sec. 3. Act 92 of 1882. 

5. The act creating the Crescent City Slaughterhouse (No. 118 of 1869), and designating 
the limits for the business, is not the ordinance authorized by the Constitution. but a 
State law. which has been expressly repealed by the Constitution itself. 

6. Motives and influences alleged to have actuated members of the police jury in their 
official conduct, cannot be inquired into collaterally. Diilon on Municipal Corpora- 
tions, § 248. They may be removed from office (Const. Art. 201; Act 135 of 1382) ; or 
punished under the penal laws for bribery, corruption, oppression or misdemeanors. 
Const. Art. 173; Act No. 4 of 1873; Rev. Stats. 862 and 869. 

7. Villavaso vs. Barthet, recently decided, settles this case. 

8. ‘‘A mandamus cannot be joiued to an injunction.” Manning's Unr. Cas. 31. 


R. T. Beauregard on the same side. 





On Motion To Dismiss 


The opinion of the Court was delivered by 
Topp, J. The relators, who had organized themselves into a cor- 
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poration known as the “St. Bernard Slaughterhouse Company,” ap- 
plied to the police jury for the privilege of erecting, maintaining und 
carrying ou a slaughterhouse at a place designated in said parish. 

This application was refused, and the relators then resorted to a 
mandamus to compel them to grant the privilege asked, and from a 
judgment making the mandamus peremptory defendant appeals. 

The motion to dismiss is on the grounds: 

1. That the matter in controversy does not exceed $2000 in value. 

2. That if it does exceed that sum, that the appeal bond is insuffi- 
cievt in amount. 

é. 

The pecuniary interest involved in the controversy does no expli- 
citly appear from the pleadings, and in the record we find several affi- 
davits, among them that of the president of the police jury of the 
parish, that the pecuniary interest of each party to the suit exceeds 
two thousand dollars. 

These affidavits, in connection with the averments of the petition in 
regard to the capital stock of the corporation ($100,000), and the pur- 
poses and obiects of the corporation leave nv doubt on our minds that 
the value of the franchise sought by the relators far exceeds in value 
the judicial amount. 

Il. 


The appeal bond was fixed in the order of the judge; and in a suit 
of this character it was sufficient for a suspensive appeal. 


Motion refused. 





On THE MERITs. 


Watkins, J. The relators are the St. Bernard Slaughterhouse Com- 
pany, a corporation organized under the laws of the State, for the pur- 
pose of conducting the business of slaughtering cattle; and the indi- 
vidual members thereof. 

They announce the purpose of this corporation to be, to erect and 
maintain all the buildings and wharves that are necessary to promote 
their business, ‘‘on the property secured by them, and situated * * 
in the upper portion of the parish of St. Bernard, adjacent and contig- 
uous on the upper line to the property and limits of the Crescent City 
Slaughterhouse and Live Stock Landing Company.” They allege 
their right under the Constitution and laws of the State to prosecute 
said business “upon their property,” and aver “that it is made the duty 
of the police jury to grant them a permit to locate a slaughterhouse 
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on the property above mentioned;” and that said locality is the one 
that has been, by law, assigned as the proper one for such purposes., 

They further aver that the citizens of that vicinity favor their enter- 
prise, and united with them in their petition to the police jury, re- 
questing ‘‘the right to exercise the business of slaughtering cattle and 
other live stock, in the parish of St. Bernard, on the property of Mrs. 
£. Daboval;” but that “ notwithstanding the law and the facts, the 
said police jury arbitrarily, dictatorily, without a semblance or warrant 
of law, and without plausible reason or excuse, refused to sanction 
their plain, clear, indisputable constitutional right and privilege to 
parsue, prosecute and carry on the business of slaughtering cattle 
and other live stock ; and to erect, maintain and operate a slaughter- 
house or abbatoir on the property secured by them.” 

They charge that two of the members of the defendant police jury 
who participated in the proceedings of that body and voted against 
their petition were directly interested in its defeat and in favor of the 
Crescent City Slaughterhouse Company. 

They further charge that another member declined to vote because 
of his apprehension that he might forfeit some political preferment or 
station. And that the appointment of another member was secured 
for the express purpose of defeating their application. They aver 





that the two last indicated cast their votes against their petition at - 


the dictation of the Crescent City Slaughterhouse Company. 

Relators represent that the action of the police jury in arbitrarily 
refusing their application was in violation of their clear legal right, 
aud was controlled by a monopoly abolished by the State Constitu- 
tion, and same is, in effect, an attempt to preserve and perpetuate the 
exclusive privilege and monopolistic feature of said corporation in 
plain violation of law and the settled jurisprudence of this court aud 
of the Supreme Court. 

They represent that they have exhausted all ordinary means of 
securing their rights in the premises; that they are without remedy 
by means of an ordinary suit, and they pray for a writ of mandamus 
to compel the defendant police jury “to proceed to hold a meeting 
and grant the privilege prayed for in this petition, by extending the 
limits already assigned by law to their property.” 

Defendant excepted that. relator’s petition disclosed no cause of 
action : 

1. Because the power delegated by Article 248 of the Constitution 
is legislative in its character, and its exercise is discretionary and 
beyond judicial control. 
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2. It being the parochial board of health, its sanitary measures are 
not judicially reviewable, unless in violation of the Constitution. 


3. Its declination of relatoi’s application for the establishment of a 
slaughterhouse in tlie first ward of the parish was the determination 
of a sanitary measure and the exercise uf a discretion vested in it by 
law, and beyoud the reach of mandamus. 


4. That the action relators complain of was taken by the respondent 
in its collective and representative capacity, and not by the members 
individually and separately; hence, the personal motives of the 
individuals in casting their votes for or against their petition cannot 
be canvassed or inquired into, particularly in a mandamus proceeding. 

A mandamus is a summary proceeding and triable out of term time 
and at chambers, therefore the strictness of ordinary rules of practice 
may be properly relaxed in such case, and exceptions and answers 
plead conjunctively, and disposed of in one judgment. 


I. 


The important question raised by the pleadings is whether relators 
have shown a cause of action to entitle them to judgment. 


Are the alleged duties of the respondent discretionary or ministerial ? 
Do the provisions of Art. 248 of the Constitution authorize relators’ 
averments ? 


It provides that “the police juries of the several parishes * * * 
shall alone have the power of regulating the slaughtering of cattle and 
otner live stock within their respective limits; provided, po monopoly 
or exclusive privilege shall exist in the State, nor such business be 
restricted to the land or houses of any individual or corporation ; 
provided, the ordinances designativg the places of slaughtering shall 
obtain the concurrent approval of the board of health or other sanitary 
organization.” 

From the foregoing provisions it is manifest 

1. That the police jury of St. Bernard alone bas the power of 
regulating the slaughtering of animals thereon. 


2. That in so doing it is clearly contemplated that its members 
shall act collectively, and through ordinances adopted by them, in 
making selections of localities suited thereto. 

3. That such ordinances shall receive the concurrent approval of 
the health authorities of the parish. Such approval is a condition 
precedent to any locality being selected. It is only with the coucur- 
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rence of the health authorities that any valid selection can be made. 
Au ordinance purporting to regulate the slauglitering of animals 
without the concurrence of the health authorities would be void. 

In order that, in any case, the police jury may obtain the concur- 
rent approval of the health authorities, it must, of necessity, first 
consult the health of the inhabitants in the locality of the proposed 
establishment for slaughtering animals. 

This necessarily involves the exercise of a very delicate discretion on 
their part. 

But, while the organic law does require the “ concurrent approval” 
of the health authorities, it does not subordinate the action of the 
police jary to their control. The law does not deprive the police 
jury of its power of regulating this business, or of selecting the place 
or places at which same may be established and carried on. It does 
not oblige that body to select any particular place or locality such 
sanitary authority may designate. It can exercise the right of 
approval or disapproval of the selection made by the police jury. It 
may reject, but cannot select. 

Applying these principles to the case in hand, it is obvious that 
mandamus is not the proper remedy whereby the relators can obtain 
relief. The duties that are imposed by law on the respondent are not 
ministerial, but essentially and purely discretionary. 

This, relatos impliedly admit by charging that the motives which 
actuated certain of the members of the police jury were bad, and 
that their votes were improperly influenced against their petition. 
For, if the duties thereby imposed are ministerial, and in the exercise 
of which they had no discretion, the particular motives by which 
certain members were actuated, need not be taken into the account. 
But if tiey are discretionary, and involve the exercise of judgment 
and volition, same cannot be controlled by mandamus though the 
discretion has been abused. 

Should the refusal of the mandamus result in the maintenance of a 
monopoly of the basiness of slaughtering animals by some other 
corporation, its duration will be temporary, and will dejsend upon the 
application of the proper remedy by interested individuals. 


IT. 


High defines the writ of mandamus thus: 

“The modern writ of mandamus may be defined as a command 
issuing from a common law court of competent jurisdiction, in the 
name of the State or sovereign, directed to some corporation, officer 
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or inferior court, requiring the performance of a particular duty 
therein specified, which duty results from the official station of the 
party to whom the writ is directed, or from the operation of law.” 
High’s Ex. Legal Rem., See. 1. 

Our Code defines it to be *‘an order * * * addressed to an 
individual corporation or court of inferior jurisdiction, directing it to 
perform some certain act belonging to the place, duty or quality with 
which it is clothed.” C. P. 829. 

Relators demand the right to erect, maintain and operate a slaughter- 
house for the purpose of zlaughtering animals on the property of Mrs. 
E. Daproval, in the parish of St. Bernard, and in the vicinity of the 
Crescent City Slaughterhouse Company. Was that ‘“ the particular 
duty” of the respondent police jury specified in the organic law? 
Was that ‘‘a certain act belonging to the place, duty or quality with 
which ” the respondent was clothed by law? 

These questions must be answered in the negative. 


High says that “ the most important principle to be observed in the 
exercise of the jurisdiction by mandamus, and one which lies at the 
very foundation of the entire system of rules and principles regulating the 
use of this extraordinary remedy, is that which fixes the distinction between 
duties of a peremptory or mandatary nature and those which are discre- 
tionary in their character, involving the exercise of some degree of 
judgment on the part of the officer or body against whom the man- 
damus is sought. * * * * Stated in general terms, the principle 
is that mandamus will lie to compel the performance of duties purely 
ministerial in their nature and so clear and specific that no element of 
discretion is left in their performance; but that, as to all acts or duties 
necessarily calling for the exercise of judgment and discretion on the part 
of the officer or body at whose hands their performance is required, man- 
damus will not lie.” High’s Ex. Legal Rem., Sec. 24. 


This Conrt had occasion, recently, to quote the latter paragraph 
with approval. 38 Arn. 923, State ex rel. Gaynor vs. Judge. In so 
doing we followed the uniform current of our own jurisprudence. 29 
Ann. 264, State ex rel. Bank vs. Bowd; 28 Ann. 932, State ex rel. 
Longstreet vs. Johnson ; 29 Ann. 146, State ex rel. Martin vs. Police 
Jury ; 28 Ann. 905, State ex rel. Beebe vs. Judge ; 32 Ann. 549, State 
ex rel. New Orleans vs. Judge; 34 Ann. 1114, State ex rel. Luminais 
vs. Judges ; 36 Aun. 200, State ex rel. Mentz vs. Judges. 


Ill. 


Without elaborating the argument, it is sufficient to say that 
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plaintiffs’ injunction must fail for the same reason that the mandamus 
failed. 

It is our conclusion that the judgment appealed from is erroneous, 
and should be reversed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided, annulled and revoked ; that the preliminary 
order be set aside, and the peremptory mavdamus be refused at 
relators’ and appellees’ cost in both courts. 








No. 9862 


New ORLEANS AND CARROLLTON Rarmtroap Company vs. DANIEL 
DaRMs. 


When a lease is silent as to the use which is to be made of the leased premises, it does not 
follow that the lessee may make what use of them he pleases; but he is still bound to 
enjoy the thing ‘according to the use for which it was intended by the lease.” 
C. C. 2710. 

In ascertaining the use so intended, resort is to be had to surrounding circnmstances, such as 
the nature and situation of the premises, the use to which they had been previously 
applied, the occupation and character of the person applying for the lease, etc. 

In aid of such circumstances, parol evidence may also be received to show that during the 
negotiations the lessee had been expressly notified that a particular use, foreign to the 
destination of the premises, would not be permitted. Such evidence does not violate the 
general rule prohibiting parol to vary or contradict a written contract, but falls under 
the exception admitting parol in order to ascertain the nature and qualities of the subject 
matter of the contract. Under the facts of this case, an injunction to prohibit the 
establishment of a bar-room on the premises leased is perpetuated. 

No injury having resulted to the lessor and his right to dissolution under C. C. 2711 being not 
absolute. but subject to judicial discretion, the dissolution of the lease is denied. 


PPEAL from the Civil District Court for the Parish of Orleans. 
“ Tissot, J. 


John M. Bonner for Plaintiff and Appellant. 
Leonard, Marks d& Bruenn for Defendant and Appellee. 


Tha opinion of the Court was delivered by 

FENNER, J. This action invokes the remedy of injunction to 
prevent the improper use of property leased by plaintiff to defendant, 
and seeks to annul the lease on the ground of such improper use. 

The use complained of is the establishment of a bar-room, or coffee- 
house, and of a gaming-house. 

The evidence clearly establishes that, some months after taking 
possession of the leased premises, the defendant did fit up and open a 
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public bar-room for the sale of spirituous drinks, with a room attached 
provided with card-tables, where visitors played cards for drinks. 

Art. 2710, Civil Coee, provides: ‘* The lessee is bound : 

‘*1. To enjoy the thing leased as a good administrator, according to 
the use for which it was intended by the lease. 

“2. To pay the rent at the terms agreed on.” 

[t is not necessary that the use, xwecording to which the thing is to 
be enjoyed, should be expressed in the lease; nor does it follow, if 
the lessee is silent as to the use, that the lessee may make of the 
thing leased any use which he pleases. 

On the contrary, this Court used the following language in a case of 
this sort: “ The lease is silent as to the destination or object to which 
the building was to be affected. The inference is that the parties 
intended that it should be used for one of the purposes to which it 
had previously been put, etc.; the question of destination is to be 
determined according to surrounding circumstances.” Murrell vs. 
Jackson, 33 Ann. 1342. 

In an earlier case, the Court said: ‘* The evidence establishes that 
the plaintiff’s right of action was well founded ; that the store rented 
to defendant was never intended by plaintiff to be used as a kitchen; 
that no such use was in contemplation at the time the lease was con- 
tracted,” ete. Caffin vs. Scott, 7 Rob. 205. 

We quote these decisions to show that, notwithstanding some 
difference between the language of our article and that of the corres- 
ponding Article 1723 of the French Code, they have been construed 
as substantially identical in meaning, and hence that the French 
authorities are fully applicable. 

Those authorities are quite unanimous in support of the doctrine 
announced by Mareadé, in the following language: ‘ The destination 
of the thing will be sometimes fixed by the agreement; but often the 
contract will be silent in this respect, and it is then, by the situation 
of the place, by the use to which the thing had been previonsly put, 
and by the character under which the lessee presents himself, that the 
destination shall be gathered. That destination, in whatever manner 
it shall appear, the lessee is bouad to respect. Thus, not only shall 
the lessee, in default of an express stipulation, not be permitted to 
establish, in a private dwelling, a house of prostitution, or a gambling 
honse; but he cannot transform a private apartment into a restaurant, 
a coffee-house, a club, nor a private house into an inn or a hotel.” 6 
Marcade, p. 459; 3 Delvincourt, p. 192; 17 Duranton, No. 98; Duver- 
gier' Louage, No. 396; Troplong Louage, No. 308; 25 Laurent, No, 257. 
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It is held that the establishment of a house of prostitution, or of a 
gaming-house, would, in no case, be sustained, ualess ‘the lessor had 
positive knowledge that such was the use for which the lessee rented 
the premises. Duvergier, No. 402; Troplong, No. 302. 

In a lease which authorized the lessee to sub-lease “a qui bon lui 
semblera ou lui plaira,” it was still held that he could not sub-lease to 
one who would use the thing in a manner contrary to its destination. 
Pothier (Louage), No. 281; Troplong (Louage), No. 1276; Duvergier 
(Louage), No. 391. 

Now, in the instant case, the evidence shows that the building leased 
was contiguous te the depot and stables of plaintiff at the corner of 
Napoleon and St. Charles avenues, and was built to serve as a board- 
ing-house and lodging-house for drivers and other employees; that it 
had been used to some extent for that purpose, and had never been 
otherwise used except, partially, as business offices ; that plaintiff had 
received numerous offers to rent it as a bar-room or coffee-house at 
much higher rent than was paid by defendant, but had always refused ; 
- that no bar-room or other place for sale of spirituous liquors had ever 
been permitted ; that defendant, prior to the lease, had kept a private 
market not far from this place, in which business he had been engaged 
for many years, and that he had never kept a bar-room or coffee-house; 
that, when he applied to rent the place, he asked permission to open 
a private market there, which was at first refused and only granted 
after discussion and intervention of fiiends; that for the first three 
months of the lease he used the house simply for the purposes of a pri- 
vate market and for offices and lodgings, and that it was only after that 
time that he indicated his purpose of opening the bar-room; and 
finally, that as soon as plaintiff heard of such purpose, it promptly pro- 
tested against and prohibited it. 

The foregoing surrounding circumstances would be amply sufficient 
to establish that the opening of a bar-room in the house was contrary 
to “‘ the use for which it was intended by the lease.” 

But in addition thereto, the plaintiff offered evidence to prove that 
during the negotiations for the lease, defendant was expressly notified 
that, under no circumstances, would the selling of spirituous liquors 
be permitted on the premises. 

This evidence was rejected on the ground that parol evidence was 
inadmissible to contradict or vary a written contract. 

We think the ruling was error, and that the evidence fell within the 
familiar exception to the general rule which admits parol in order to 
ascertain the nature and qualities of the subject-matter of the contract, 
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e. g., to identify, or define the extent of, the premises leased or sold, 
when not sufficiently described in the written contract and the like. 
1 Greenleaf on Ev., §§ 286, 298a; Sergeant vs. Adams, 3 Gray, 72; Fal- 
con vs. Boucherville, 1 Rob. 337; Moore vs. Hampton, 3 Ann. 193; 
D’Aquin vs. Barbour, 4 Ann. 441; Corbett vs. Costello, 8 Ann. 427; 
McLeroy vs. Duckworth, 13 Ann. 410. 

In this case, the use of the premises is the cause or consideration of 
the contract; and we have shown that, in the silence of the contract 
aus to the nature and kind of use contemplated between the parties, 
resort must be had to parol evidence of the surrounding circumstances 
to ascertain the intentions and define the rights of the parties. No cir- 
cumstance could be of so much significance as the express notice given 
to the lessee that a certain use, foreign to the destination of the prem- 
ises, would not be allowed. 

The evidence is found in the record, and, although perhaps unneces- 
sary to our decision, we may give it effect and it confirms the conclu- 
sion arrived at. 

a 


Plaintiff claims a dissolution of the lease under Art. 2711 of the Code, 
which provides: ‘If the lessee makes another use of the thing than 
that for which it was intended, and if any loss is thereby sustained by 
the lessor, the latter may obtain the dissolution of the lease.” 

In this case, the improper use was stopped by the injunction almost 
as soon as it had begun, and the lessor has suffered no loss. 

Under the similar Art. 1729 of the French Code, it is held that the 
right to dissolution for this cause is not absolute, but is left to the dis- 
cretion of the courts, according to the circumstances. Troplong (Lou- 
age), No. 316; Duvergier (Louage), No. 107. 

We think, in this case, the right of plaintiff will be sufficiently vin- 
dicated by perpetuating the injunction, without dissolving the lease, 
which runs for five years. 

It is, therefore, ordered, adjudged and decreed that the verdict and 
judgment appealed from be annulled and set aside; and that there be 
judgment in favor of plaintiff and against defendant perpetuating the 
injunction granted herein, and rejecting the reconventional demand of 
defendant—defendant to pay all costs in the lower court and of this 
appeal. 

49 
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EpWARD CONERY, JR., ET AL., VS. THE NEw ORLEANS WATERWORKS 
COMPANY ET ALS. 


Taxpayers have a standing in court to contest, upon proper charges, the validity of a 
municipal ordinance and contract executed under it, whenever its enforcement may 
increase the burden of taxation. A district court, the lower limit of whose jurisdiction 
is fixed, has jurisdiction to pass on a controversy when the matter in dispute. which is 
the value of the contract assailed, exceeds that limit; and the Supreme Court has juris- 
diction when that value exceeds $2,000. Handy et al. vs. City of New Orleans re-aflirmed. 

Where an exception is filed denying the capacity or right of the plaintiff to sue or stand in 
judgment, and together with this exception an answer to the merits or a peremptory 
exception determinative of the case, and the lower court sustained the tirst exception 
and disinisses the suit, this Court, on reversing that judgment, will remand the cause to 
be tried on the other issues raised by the pleadings. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


E. H. Farrar, R. H. Browne, E. D. White and ©. E. Schmidt for 
Plaintiffs and Appellants : 


1. The district courts of this State are courts of superior and general jurisdiction. with as 
full power to issue the writ of injunction in all proper cases as any Lord High Chancellor. 

2. One or more resident taxpayers has the right to invoke that jurisdiction, without any 
allegation or proof of special injury or damage, to restrain municipal corporations and 
municipal officers from making unlawful disposition of corporate funds or corporate 
property, the creation of illegal debts and the making of void contracts increasing the 
burden of taxation. 

3. In such cases the thing sought to be enjoined is the subject matter of the controversy, 
and the measure of the jurisdiction of the court. 

4. In such cases, it is the settled doctrine of all the courts of this country, State and 
Federal (except New York, where it has been settled by statute), that the taxpayer 
stands in judgment for the whole community, irrespective of the distributive interest he 
may have in the matter at issue. Pro hac vice, he is considered as the payer of all the 
taxes. ‘Crumpton vs. Zabriskie, 101 U. S. 601; Gifford vs. R. R. Co., 10 N. J., Eq. 171; 
Baltimore vs. Gill, 31 Md. 375; Wade vs. Richmond, 18 Gratt (Va.) 583; Page vs. Allen. 
58 Pa. St. 338: New London vs. Brainard, 22 Conn. 552: Harvey vs. Indianapolis. 32 Ind. 
244; Barr vs. Deniston, 19 N. H.. 170: Stevens vs. R. R. Co., 29 Vt. 546; Webster vs. 
Harrington, 32 Conn. 131; Terrell vs. Sharon, 34 Conn. 105; Merrell vs. Plaintield, 45 N. 
H. 126; Normand vs. Coe, 8 Neb. 18; Oliver vs. Keightley, 24 Ind. 514; Drake vs. Phil 
lips, 40 11]. 388; Grant vs. Davenport, 36 Iowa 396; Douglas vs. Placerville, 18 Cal. 643; 
Smith vs. Majaivick, 44 Ga. 163; Newmeyer vs. M. & M. R. R. Co., 52 Mo. 81: Wright 
vs. Bishop, 8& Til. 302: Rice vs. Smith, 9 Iowa, 570; Place vs. Providence, 12 R. I. 1; 
Allison vs. Ry. Co. 9 Bush (Ky.) 247; Bound vs. R. R. Co., 45 Wis. 543; Elyton Land Co. 
vs. Ayres, 62 Ala. 413: Bayle vs. City of New Orleans, 8 Am. and Eng. Corp. cases 329; 
White vs. Co. Com. 12 Id. 485: Whelen’s case, 11 Id. 174; City of Delphi vs. Sturzman et 
al., 11 Id. 37; City of Valparaiso et al. vs. Gardner, 7 Td. 626; Roper vs. MeWhorter et 
al.. 4 Id. 360; Sacket vs. New Albany, 3 Id. 85; Ayer vs. Lawrence, 59 N. ¥. 192: Dillon 
Mun. Corp., § 731 to § 737. 

5. This doctrine has been repeatedly recognized in Louisiana. Flagg vs. St. Charles, 27 
Ann. 319; Babington vs. same, Ib. 321; Stevenson vs. Weber, 29 Ann, 105: Taxpayers’ 
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Association vs. City of N. O. et als., 33 Ann. 567: Saloy et al. vs. City of New Orleans, 
Ib. 79: Rivet et al. vs. City, 35 Ann. 134, 


J. R. Beckwith for Defendants and Appellees: 

To authorize a taxpayer to stand as plaintiff in a suit having for its object the rescission of a 
contract made by a municipal corporation, the plaintiff must not only show that he is a 
taxpayer, but set forth and disclose in his petition a state of facts which, if true, render 
the contract assailed absolutely void, not simply voidable. People vs. Mayor, ete., of 
Brooklyn, 4 Comst. 419: Dillon op M. C., § 55; Spaulding vs. Lowell, 23 Pick. 71; Hodge 
vs. Buffalo, 2 Denio 110; Smith vs. Madison, 7 Ind. 86; Kyle vs. Malin, 7 Ind. 34-37 ; 
Livingston vs. Peppin, 31 Ala. 515; Mayor vs. Cabot, 28 Ga. Rep. 50; Wells vs. Atlanta, 
43 Ga. Rep. 76; City of Vincennes vs. Callender, 86 Ind. 484; Valparaiso vs. Gardner, 97 
Ind. 2; Jones vs. Richmond, 18 Grattan, Va. 517; Smith vs. Richmond, 15 Wall 429: 
Willard vs. Newburyport, 12 Pick. 229. 

Every municipal corporation has all of the power of administration of local municipal affairs 
expressly granted in its charter, and all incidental powers necessary to carry such powers 
into execution and effect and operation. Cases above cited and Dillon on Mun. Corp. 55, 
and cases there cited in note. 

A municipal corporation with power to sue and be sued has authority to settle its contentions 
by compromise. This right also grows out of its authority to create debts and incur 
liabilities. Dillon on Mun. Corp., § 398; Bean vs. Jay, 23 Maine 117, 121: Meech vs. 
Buffalo, 29 N. Y. 198; Baileyville vs. Lowell, 20 Maine 178 ; Nelson vs. Milford, 7 Pick. 18 ; 
Augusta vs. Ledbeater, 16 Maine 45: People vs. Supervisors, 27 Cal. 655; People vs. 
Coon, 25 Cal. 648; Melville vs. Dixfield, 30 Maine 157; Petersburg vs. Maffin, 14 Tl. 193; 
Dillon on Mun. Corp., § 398. 

Any consideration which will make a valuable consideration for a contract between indi- 
viduals will constitute a valid consideration in a contract by or with a municipal corpora- 
tion, a moral obligation alone is sutlicient to support a promise of a municipal corporation, 
if sufficient to support a promise if the same state of things existed between individuals. 
Gilford vs. Supervisors, 13 N. Y. (3 Kern) 149; Same case, 24 Wend. and 18 Barb. 615; 
Dillon on Mun. Corp., § 44; Brewster vs. Syracuse, 19 N. Y. 116; People vs. Mayor, ete., 
of Brooklyn, 4 Comst. 419: Thomas vs. Leland, 24 Wend. 65; Shelby County vs. Railroad 
Company, 5 Bush (Ky,) 225; Philadelphia vs. Field, 58 Pa. St. 320; Cooley on Constitutional 
Limitations, 380, 49! ; Blanding vs. Burr, 13 Cal. 343; People vs. Onandaga, 16 Mich. 254; 
Lycoming vs. Union, 15 Pa. St. 166; Nelson vs. Milford, 7 Pick. 18; Pike vs. Middleton, 
12 N. H. 281: Briggs vs. Whipple, 6 Vt. 95. 

Under the general power and duty vested in municipal corporations to provide for the pro- 
tection of public health and the extinguishment of fires, the corporate authorities have 
power to contract for a public water supply, and are the sole judges of the best means of 
obtaining the same, and their discretion in this respect is not subject to review by the 
courts, unless the means adopted are eXpressly prebibited by law. Town of Livingston 
vs. Peppin, 31 Ala. Rep. 545; Mayor et al. vs. Cabot, 22 Ga. Rep. 50; Wells vs. Atlanta, 
73 Ga. Rep. 76; Vincennes vs. Callender, 86 Ind. 484; Valparaiso vs. Gardner, 97 Ind. 2; 
Dillon on Mun. Corp., §§ 58, 59; Railroad vs. Evansville, 15 Ind. 395; Page vs. St. Louis, 
20 Mo. 136; Railroad Company vs. New York, 1 Hilton (N. Y.) 562; Hale vs, Houghton, 
8 Mich. 458. 


Blanc & Butler and G. A. Breaux on the same side. 


The opinion of the Court was delivered by 
Topp, J. This is an action on the part of the plaintiffs, residents of 
the city of New Orleans, alleging themselves to be taxpayers to the 
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city in a sum exceeding $10,000, against the city of New Orleans and 
the New Orleans Waterworks Company and others, seeking to restrain 
the execution of a contract entered into between the city and the said 
Waterworks Company on the 3d of October, 1884, and to prevent the 
council of the city from making any appropriations out of the public 
treasury in furtherance of the contract and the ordinance authorizing 
it; and further asking that said ‘‘ contract and ordinance be declared 
null and void.” 





The petition charges as the ground of nullity that said contract and 
ordinance violate expressly the terms of the chaiter of the company, 
and are ultra vires, unconstitutional, null and void; and sets forth at 
great length the causes or reasons of the illegality and nullity pro- 
pounded. 

To this petition the city of New Orleans tiled the following excep- 
tions : 

1. That plaintiffs have no capacity to stand in judgment. 


2. That the petition disclosed no cause of action. 


The Waterworks Company presented exceptions, which though dif- 
ferently formulated were in substance the same as the above. 

The judge a quo, for reasons assigned in a lengthy and elaborate 
opinion, sustained the exception as to the right or capacity of the plain- 
tiffs to maintain the action or stand in judgment, and dismissed the 
suit. 

From this judgment the plaintiffs appealed. 

This precise question was invoked in the case of Handy et al. vs. 
City of New Orleans, recently decided and not yet reported. 

Like the instant one, that was a case where a number of taxpayers 
and residents of the city joined in a suit for the annulment of a con- 
tract and ordinance of the city touching the wharf lease, on grounds 
very similar in every respect to those urged in the case before us. 

We quote from the syllabus of that case to show the identity of the 
questions involved in the two cases, and how they were decided : 

“ Taxpayers have a standing in court to contest upon proper charges 
the validity of a municipal ordinance and contract executed under it, 
whenever its enforcement may increase the burden of taxation. 


“A district court, the lower limit of whose jurisdiction is fixed, has 
jurisdiction to pass on such controversy when the matter in dispute, 
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which is the value of the contract, exceeds that limit; and the Supreme 
Court has jurisdiction on appeal when the value exceeds $2000.” 


It plainly appears, therefore, from this recent ruling of this Court, 
amply supported by the authorities cited in the opinion, that in the 
instant case the decision of the lower court upon the exception in ques- 
tion was erroneous. 


Notwithstanding that this question of the rights or capacity of the 
parties to stand in judgment was the sole question decided by the court 
a qua, as abundantly shown by the reasons therein assigned for the 
judgment rendered: yet the counsel on both sides have indulged ina 
lengthy and very able discussion of the exception as to ‘‘no cause of 
action” filed, but not determined in the court below. 


We have examined thoroughly the record of the case, and are satis- 
fied that there exists little or no dispute as to the facts out of which 
this controversy has grown; and that therefore the determination of 
the exception of ‘no cause of action” will determine fully the merits 
of the cause. This vital issue has not been passed upon or even con- 
sidered by the judge a quo, as we learn from his written opinion in the 
record. 

It is the province of the appellate court to review the proceedings of 
the inferior court, and to determine whether its rulings and decrees 
therein embraced are right or wrong, and not to deal with matters and 
issues distinctly presented by the pleadings but not considered or de- 
cided by that court. 19 L. 207; 9 R. 256; 7 Ann. 622; 10 Ann. 552; 11 
Ann. 746; 15 Ann. 159. 

We conclude, therefore, that it is proper to remand the cause, that 
the all-important issue raised by the exception referred to, not passed 
on by the court of the first instance, may be there tried and deter- 
mined. 


It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court sustaining the exception touching the right or capac- 
ity of the plaintiffs to maintain the suit and stand in judgment and 
questioniug the jurisdiction of the court, be and the same is hereby re- 
versed and the cause remanded to be proceeded with according to law; 
the costs of the lower court thus far incurred in the exception over- 
ruled and of this appeal to be paid by appellees, and the further costs 
to abide the final issue of the case. 
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No. 10,002. 


THE STATE EX REL. CANAL AND CLAIBORNE STREETS RAILROAD 
CoMPANY vs. JUDGE OF CiviIL District Court, Division D, 





When a suspensive appeal has been granted from an order dissolving an injunction on bond 
and has been perfected by filing of proper bond, the judge cannot afterwards rescind the 
order of appeal, on the ground that order appealed from inflicted no irreparable 
injury, and was, therefore, unappealable. Affirming 36 Ann. 192. 

The terms of the order of appeal granted, when unambiguous, must speak for themselves, 
and cannot be controlled by the statement of the judge that he did not intend to do what 
he has actually done. 


A PPLICATION for prohibition and mandamas. 


H. D. Ogden and Braughn, Buck, Dinkelspiel & Hart for the Re- 
lators. 





The opinion of the Court was delivered by 


FENNER, J. The facts, stated in briefest form, are as follows: 
Relator brought an injunction suit against the city of New Orleans 
et al., and obtained issuance of the preliminary writ of injunction. 
Detendants filed an exception of no cause of action, and also a rule to 
dissolve the injunction on bond. The exception and the rule were 
tried on the same day, and the minutes of the court exhibit a judgment 
rendered on April 25, 1887, maintaining the exception and making 
absolute the rule to bond in a sum fixed therein. This judgment was 
duly signed by the judge on Apml 29th. On the same day relator 
applied for a suspensive appeal from said judgment. the motion 
therefor expressly describing the judgment appealed from as “ ren- 
dered April 25 and signed April 29, 1887, dismissing its suit and 
making absolute the rule to bond filed by defendant,” and, on said motion, 
the judge granted the order, and fixed the amount of the suspensive 
appeal bond, which was duly executed and filed on the same day. 


Subsequently, on the suggestion of counsel for defendant and on his 
inquiry whether the suspensive appeal granted interfered with the 
city’s right to bond the injunction, the judge entered on the minutes 
his order declaring “that the order for a suspensive appeal could not 
be held to apply to the ruling of the court on the motion to bond, 
which could not be appealed from suspensively, but went into effect 
at once.” 


Relator applied for a suspensive appeal from this order, which was 
refused. 
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NEW ORLEANS, MAY, 1887. 


State ex rel. Railroad Company vs. Tudge. 


He now appeals to this Court for relief by prohibition and man- 
damus. 


The case is on all fours with Irwin’s case, heretofore decided by us, 
where we held that, after. granting an order for a suspensive appeal 
from a judgment dissolving an injunction on bond, and after such 
appeal has been perfected, the judge’s jurisdiction over the question 
was terminated, and he was powerless afterwards to set aside the 
appeal on the ground that the judgment was not appealable. State 
ex rel. Irwin vs. Judge, 36 Ann. 192. 


In his return, however, the respondent judge sets up that he had 
rendered separate jndgments on the exception and on the rule to 
bond, and that his minute clerk had committed error in embodying 
the two in one judgment; that he signed the judgment in that form 
through error; that when the motion for suspensive appeal was 
presented, he supposed that it applied only to the judgment on the 
exception, and only discovered these errors when his attention was 
called to them by defendant’s counsel. 


No one knows better than the esteemed respondent what implicit 
contidence we repose in any statement made by him; but such errors, 
when opposed by the express terms of a judgment entered on the 
minutes of his own court and subsequently signed by himself, and also 
by his order of appeal, in which he expressly embraced the judgment 
‘on the motion to bond,” have passed beyond his power of correction, 
however much he may regret them. 

The question is, not what the judge intended to do, but what he has 
done, and it must be determined according to the record of his court. 
Bourg vs. Gerding, 33 Ann. 1369; State ex rel. R. R. vs. Judge, 34 Aun. 
1118; State vs. Lazarus, 39 Ann. 

The minutes show that he did grant a suspensive appeal, in terms, 
from the judgment authorizing the defendant to bond, which appeal 
was perfected by the appellant. This brings it distinctly within the 
authority of Irwin’s case, heretofore quoted. 

Of course the effect of the suspensive appeal from the judgment 
authorizing the bonding of the injunction, left the injunction in force 
and suspended the right to bond during the pendency of the appeal, 
and the relator is, therefore, entitled to the relief prayed for. 

It is, therefore, ordered that the mandamus herein be made per- 
emptory. 
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State ex rel. Broussard vs. Justice of the Peace. 





No. 9983. 
THe STaTe EX REL. T. Broussarp vs. A. KoreNniG, JUSTICE OF THE 
PEACE, FourtTH Warp oF LAFAYETTE PARIsH. 
Certiorari can only be resorted to when proceedings are absolutely null. 
It is only when, upon examination of the record, the proceedings appear to be null and void, 


that they should be avoided and the respondent directed to try them anew, in conformity 
with the provisions of the law. 


PPLICATION for certiorari. 





C. Girard for the Relator. 





The opinion of the Court was delivered by 


Watkins, J. Relatorclaims a certiorari upon the following grounds, 
viz: 

1. That in the suit of T. Broussard vs. Gastine Herpin, in the 
respondent’s court, he obtained judgment against the defendant for 
$2 50, and against his (relator’s) protest, and, ostensibly, upon 
defendant's affidavit, the respondent granted a new trial, when, in 
point of fact, no such affidavit had been made, and respondent’s act 
was arbitrary and in gross violation of his (relator’s) rights. 

2. That, on the second trial, respondent associated with him Sidney 
Greig, a justice of the peace of an adjoining ward, and that the two 
jointly heard and determined said cause and rendered judgment 
therein, and that, as thus constituted, it was a court unknown to the 
laws of Louisiana. 

3. That he presented and filed a suit in respondent’s court to annul 
said judgment, and he declined and persistently refused to issue 
citation tu defendant, or to permit any further steps being taken 
therein. 

4. That the respondent and the constable of his court are demand- 
ing of him the payment of $225, as one-half of the amount of cost due 
under said judgment, notwithstanding they have never exhibited any 
detailed bill of their costs, but, on the contrary, have refused so to 
do; and without the request of any party in interest, have issued 
execution and seized thereunder relator’s property and offered it for 


sale. 

5. Respondent, knowing that there was no appeal from the judg- 
ment rendered, acted in the premises wilfully, arbitrarily and for the 
purpose of oppression, extortion and of enriching himself at his 
(relator’s) expense; and unless these proceedings are arrested, he will 
perpetrate upon him a gross and irreparable injury. 
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State ex rel. Broussard vs. Justice of the Peace. 


He specifically denies that he ever asked or prayed for an injunction 
against said judgment, and avers that he never, knowingly, signed 
either an injunction, appearance or forthcoming bond for the surrender 
of the property seized on the day of sale. 

He prays that a certified copy of all proceedings in that suit be 
brought up, examined and declared null, and the respondent be 
enjoined to proceed no further until this is done. 

From the respondent’s return and the record annexed, we gather the 
following facts, viz : 

1. That relator instituted suit and recovered judgment as stated, 
and upon the written affidavit of the defendant, a new trial was 
granted, and the plaintiff therein (relator here) was duly notified of 
the time and place the second trial would occur, and that both parties 
were present thereat with their witnesses. 


2. That on the second trial respondent requested 8. Greig, a justice 
of the peace of the adjoining ward of the same parish, to sit with 
him during his deliberations in that case, “ because he knew that 
bitter differences existed between the two neighbors who were liti- 
gating in that case,” and because he desired “ to do exact justice in 
the case,” ete. 

On the trial, jadgment was rendered dismissing plaintiff's (relator’s) 
suit, and against each one-half of the cost was taxed. The reasons 
assigned was that both parties had been found “ guilty of malice and 
negligence.” 

This judgment appears to have been signed by each of the justices ; 
but the respondent returns that the latter took no part in the decision 
of the case, and that he alone heard and determined it and rendered 
judgment therein, and that Justice of the Peace Greig only advised 
with iim in the premises, and signed the decree as evidencing his 
approval of it only. 

In this respect we fail to discover any badge of nullity. 

Conceding there is no express law sanctioning such a proceeding, 
yet it is not an unfrequent occurrence that a judge of the vicinage, 
exercising like jurisdiction, sits en bane with the judge who is 
engaged in the trial of the case in hand. 

Though it is not usual, in such cases, that another than the trial 
judge should sign the decree, yet that fact, in our opinion, would not 
vitiate it. It might well be treated as surplusage. 


3. On execution under the judgment for cost, property of relator 
was seized and advertised for sale, and notice of seizure was served, 
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State ex rel. Broussard vs, Justice of the Peace. : 





but the relator demanded the right to give a forthcoming bond and 
retain possession until the day of sale. . 

The respondent returns that he executed bond and therefore failed 
to surrender the property, and his bond was duly forfeited. There is, 
in the record annexed to his return, a judgment to that effect. 


He further returns that the relator, in persou, prayed for an injunc- 
tion against this writ and furnished the necessary bond and security. 
This case was fixed for trial by consent of parties, but upon their 
failing to put in appearance, on the day fixed for trial, same was dis- 
solved. 


Subsequently the relator sued out an injunction in the district court 
against the respondent and the constable of his court holding the fi. fa., 
seeking to restrain further proceedings thereunder, and that same was 
dissolved at the March term of that court in 1887. 


Respondent returns that during the pendency of that injunction a 
document was handed to him for filing, seeking to annul said judg- 
ment, but that he was advised and believed it to be the same in effect 
and purport of said pending injunction which had then only recently 
been served on him, and he was advised and believed that he could 
not do anything while same was pending. 


He further returns that he was advised and believed that said actiou 
in nullity should not be placed on file in his court, because ‘‘ said peti- 
tion was couched in impertinent and disrespectful language,” ete. 

For all of said reasons he deemed it his duty to take no further 
action in the premises until said suit was decided. 


He further represents that since that date (April, 1886), no other ap- 
plication has been made ; and he avers his entire willingness to receive 
any petition from the relator, if couched in proper and decorous lan- 
guage, and to act thereupon officially and to the best of his knowledge 
and ability. 

4. The respondent avers that the fi. fa. only issued against the re- 
lator for the sum of $26 45, and the writ discloses that to bea fact, 
same being the cost incurred by him in said suit ; “and that it is abso- 
lutety untrue that he demanded any cost whatever other than such as 
contemplated by that suit; and he denies that any demand for de- 
tailed bill of costs has ever been made by relator” and by him re- 
fused. On the other hand, he affirms that he has promptly furnished 
him with itemized bills of cost, and that he believes he has them in 
his possession at this time. 
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State ex rel. Broussard vs. Justice of the Peace. 





The récord annexed does not, in any degree, support the relators | 
averment that the respondent and the constable of his court were de- - 
manding a large and ertortionate snm as costs, without authority of, 
though under the color of law. 

5. There is no support for the assertion that respondent have acted 
wilfully, arbitrarily, or with the purpose of extortion, and oppression, Tt 
as alleged in relator’s petition. It may be that the judgment ren- 
dered operates a great hardship on the relator; that he was entitled 
to judgment against the defendant, Gastine Herpin, for the amount 
claimed and cost; and that even the amount of costs claimed are ex- 
cessive. | 

All of those matters are placed within the exclusive jurisdiction of the 
respondent in such a case as the instant one, and his decree is not re- 
vocable on appeal, and it can be examined by this court only in the | 
exercise of its supervisory power. Const. art. 90. 

The certiorari can be resorted to only when proceedings are abso- | 
lutely void, and should be set aside. C. P. 857, 864, 866. 

_Itis only when, upon examination of the record, the proceedings 
appear to be null and void that they should be avoided and set aside, 
and the respondent directed to try the case anew in conformity with 
the provisions of the law. C. P. 864. 

The record furnishes no warrant for our interference, in this case, | 
with the proceedings in the respondent’s court. 38 Ann. 968, State ex 
rel. Gorch vs. Robinson, Justice of the Peace. 

It is therefore ordered, adjudged and decreed that the restraining 
order granted be set aside, and the relator’s demand be rejected at his 
cost. 








